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PREFACE. 


In  order  to  render  the  present  Volume,  so  (kr  as  possible, 
a  compendium  of  the  law  now  administered  by  the 
Railway  Commissioners,  we  have  endeavoured,  by  the 
references  contained  in  the  notes,  to  collate  the  passages 
in  the  judgments  which  throw  light  upon  the  somewhat 
intricate  questions  connected  with  the  receiving  and  for- 
warding of  traffic,  and  the  equal  treatment  of  the  public 
by  railway  and  canal  companies.  In  the  Digest,  also, 
will  be  found  analogous  cases  decided  by  the  Courts  of 
Law  and  Equity  under  the  equaHty  and  other  restric- 
tive clauses  inserted  in,  or  incorporated  with,  the  special 
acts  of  most  of  the  railway  companies  in  the  United 
Kingdom. 

The  judgments  of  the  reported  cases  collected  in  this 
Volume  have,  in  every  instance,  been  retained  intact; 
but  as  they  generally  contain  a  full  statement  of  the 
facts,  it  has  been  found  possible  to  effect  a  considerable 


Yl  PREFACE. 

abridgment  of  the  preliminary  narratives  without  im- 
pairing the  value  of  the  Reports. 

We  propose  to  publish  at  intervals  the  decisions  of 
the  Railway  Commissioners,  together  with  the  cases 
decided  by  the  Courts  of  Law  and  Equity  upon  the 
subject  of  Railway  and  Canal  Traffic. 

RALPH  NEVILLE. 
WALTER  H.  MACNAMARA. 


July,  1874. 
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ADDENDA. 


SiNC:^  the  statutes  were  printed  in  this  Volume,  a  bill  has  been  in- 
troduced into  parliament,  to  amend  the  powers  of  the  Board  of 
Trade  with  respect  to  inquiries,  arbitrations,  appointments  and  other 
matters  under  special  acts,  and  to  amend  the  Regulation  of  Railways 
Aety  1873,  so  far* as  regards  the  reference  of  differences  to  the 
Railway  Commissioners  in  lieu  of  arbitrators. 

It  provides  by  Part  2,  as  follows  : — 

Part  II. 

Reference  to  Railway  Commissioners. 

Where  any  difference  to  which  a  railway  coQipany  or  canal  com- 
pany is  a  party  is  required  or  authorized  under  the  provisions  of  any 
general  or  special  act  passed  either  before  or  after  the  passing  of  this 
act,  to  be  referred  to  the  arbitration  of  or  to  be  determined  or  settled 
by  the  Board  of  Trade,  or  some  person  or  persons  appointed  by  the 
Board  of  Trade,  the  Board  of  Trade  may,  if  they  think  fit,  by  order 
in  writing  under  the  hand  of  the  President  or  one  of  the  Secretaries 
of  the  Board,  refer  the  matter  for  the  decision  of  the  Railway  Com- 
missioners, and  appoint  them  arbitrators,  and  thereupon  the  Commis- 
sioners for  the  time  being  shall  have  the  same  powera  as  if  the 
matter  had  been  referred  to  their  decision  in  pursuance  of  the 
Regulation  of  Railways  Act,  1873,  and  also  any  further  powers 
which  the  Board  of  Trade,  or  an  arbitrator  or  arbitrators  appointed 
by  the  Board  of  Trade,  would  have  had  for  the  purpose  of  the  arbi- 
tration, if  the  difference  had  not  been  referred  to  the  Commissioners: 
Provided  always,  that  this  section  shall  not  apply  to  any  case  in 
which  application  is  made  to  the  Board  of  Trade  for  the  appointment 
of  an  umpire  under  the  twenty-eighth  section  of  "  The  Lands  Clauses 
Consolidation  Act,  1846." 

Where  any  difference  is  referred  for  the  decision  of  the  Commis- 
sioners in  pursuance  of  the  Regulation  of  Railways  Act,  1873,  as 
amended  by  this  part  of  this  act,  the  Commissioners  shall  have  the 
same  power  by  their  decision  of  rescinding,  varying,  or  adding  to 
any  award  or  other  decision  previously  made  by  any  arbitrator  or 
arbitrators  (including  therein  the  Board  of  Trade)  with  reference 
to  the  same  subject-matter  as  any  arbitrator  or  arbitrators  would  have 
bad  if  the  difference  had  been  referred  to  him  or  them. 

This  part  of  this  act  shall  be  construed  as  one  with  the  Regulation 
of  Railways  Act,  1873,  and  shall  continue  in  force  for  the  same  time 
as  that  act  and  no  longer,  but  the  expiration  of  this  part  of  this  act 
shall  not  affect  the  validity  of  anything  done  before  such  expiration. 

The  Regulation  of  Railways  Act,  1873,  together  with  this  part 
of  this  act,  may  be  cited  as  the  Regulation  of  Railways  Acts,  1873 
and  1874. 


(  ^  ) 


CORRIGENDA. 


Page    19,  line  7  from  end  of  page,  for  31  L.  J.,  read  21  L.  J. 

„      22,  after  paragraph  No.  7,  add~ 

8.  Constmction  of  the  Railway  and  Canal  Traffic  Act,  18d4. 
Attomep'- General  t.  The  Great  Northern  Ry.  Co.t  29  L.  J.,  Ch. 
801. 

„      26,  line  6  from  end  of  page,  for  4  L.  T.,  N.  S.  434,  read  4  L.  T.,  N.  6.  227. 

„    197,  note  (0,  for  Q.  B.,  read  C.  B.,  N.  S. 

„    278,  line  10  from  end  of  page,  for  Great  Wee  fern  Ry.  Co,  {Reading  Oa$e), 
ante,  p.  202,  read  Simth  Weitem  Ry.  Co.,  ante,  p.  231. 
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STATUTES. 


17  &  18  Vict.  c.  31. 

^      An  Act  for  the  better  Regulation  of  the  Traffic  on  Railways 
^  and  Canals,  [10th  July,  1854.] 

Whereas  it  is  expedient  to  make  better  provision  for  regulating  the 
traffic  on  railways  and  canals :  be  it  enacted,  etc.,  as  follows : 

1.  In  the  construction  of  this  act  *'  the  Board  of  Trade"  shall  mean  «  Board  of 
the  lords  of  the  committee  of  her  Majesty's  privy  council  for  trade  Trade." 
&nd  foreign  plantations : 

The  word  '*  traffic"  shall  include  not  only  passengers,  and  their  a  Traffic." 
^^ES^^  c^^  goods,  animals  and  other  things  conveyed  by  any 
railway  company  or  canal  company,  or  railway  and  canal 
company,  but  also  carriages,  waggons,  trucks,  boats  and 
vehicles  of  every  description,  adapted  for  running  or  passing 
on  the  railway  or  canal  of  any  such  company  : 

The  word  "  railway"  shall  include  every  station  of  or  belong-  « Bailway." 
ing  to  such  railway  used  for  the  purposes  of  public  traffic  ; 
and, 

The  word  '^  canal  *'  shall  include  any  navigation  whereon  tolls  «  Canal." 
are  levied  by  authority  of  parliament,  and  also  the  wharves 
and  landing  places  of  and  belonging  to  such  canal  or  naviga- 
tion, and  used  for  the  purposes  of  public  traffic  : 

The  expression  "  railway  company,"  "  canal  company,"  or  "  rail-  «  Company.'' 
way  and  canal  company,"  shall  include  any  person  being  the 
owner  or  lessee  of,  or  any  contractor  working  any  railway  or 
canal  or  navigation,   constructed   or  carried  on  under  the 
powers  of  any  act  of  parliament : 

A  station,  terminus,  or  wharf  shall  be  deemed  to  be  near  another  «  Station." 
station,  terminus,  or  wharf,  when  the  distance  between  such  n  ^ear." 
stations,  termini,  or  wharves  shall  not  exceed  one  mile,  such 
stations  not  being  situate  within  &\q  miles  from  St.  Pauls 
church,  in  London.  _         ,. 

2.  Every  railway  company,  canal  company,  and  railway  and  canal  ^^^i  ti^Bc 
company,   shall,    according  to  their  respective  powers,   affi^rd  all  without  an- 
reasonable  facilities  for  the  receiving  and  forwarding  and  delivering  reasonable  de- 
of  traffic  upon  and  from  the  several  railways  and  canals  belonging  1^7  oi*  P^^ 
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to,  or  worked  by,  such  companies  respectively,  and  for  the  return  of 
carriages,  tracks,  boats,  and  other  vehicles,  and  no  such  company 
shall  make  or  give  any  undue  or  unreasonable  preference  or  advan- 
tage to  or  in  favour  of  any  particular  person  or  company,  or  any 
particular  description  of  traffic,  in  any  respect  whatsoever,  nor  shall 
any  such  company  subject  any  particular  person  or  company,  or  any 
particular  description  of  traffic,  to  any  undue  or  unreasonable  preju- 
dice or  disadvantage  in  any  respect  whatsoever;  and  every  railway 
company  and  canal  company  and  railway  and  canal  company  having 
or  working  railways  or  canals  which  form  part  of  a  continuous  line 
of  railway  or  canal  or  railway  and  canal  conmiunication,  or  which 
have  the  terminus,  station,  or  wharf  of  the  one  near  the  terminus, 
station,  or  wharf  of  the  other,  shall  affi^rd  all  due  and  reasonable 
facilities  for  receiving  and  forwarding  all  the  traffic  arriving  by  one  of 
such  railways  or  canals  by  the  other,  without  any  unreasonable  delay, 
and  without  any  such  preference  or  advantage,  or  prejudice  or 
disadvantage  as  aforesaid,  and  so  that  no  obstruction  may  be 
offered  to  the  public  desirous  of  using  such  railways  or  canals  or 
railways  and  canals  as  a  continuous  line  of  communication,  and  so 
that  all  reasonable  accommodation  may,  by  means  of  the  railways 
and  canals  of  the  several  companies,  be  at  aJl  times  afforded  to  the 
public  in  that  behalf. 
Application  of  8.  It  shall  be  lawful  for  any  company  or  person  complaining 
parties  com-  against  any  such  companies  or  company  of  any  thing  done,  or  of  any 
plaimnj^to  ,  omission  made  in  violation  or  contravention  of  this  act,  to  apply  in  a 
Srion  BummaiT  way,  by  motion  or  summono,  in  England  to  her  Majesty's 

Pleas,  &c.         court  of  common  pleas  at  Westminster,  or  in  Ireland  to  any  of  her 

Majesty's  superior  courts  in  Dublin,  or  in  Scotland  to  the  court  of 

session  in  Scotland,  as  the  case  may  be,  or  to  any  jtkdge  of  any  such 

court ;  and  upon  the  certificate  to  her  Majesty's  attorney-general  ia 

England  or  Ireland,  or  her  Majesty's  lord  advocate  in  Scotland,  of 

Application  of  the  Board  of  Trade  alleging  any  such  violation  or  contravention  of 

attorney-  ^jj^jg  i^^.^  \yj  ^ny  guch  companies  or  company,  it  shall  also  be  lawful 

genera.  ^^^  ^^  ^^^  attorney-general,  or  lord  advocate,  to  apply  in  like 

manner  to  any  such  court  or  judge,  and  in  either  of  such  cases  it 

shall  be  lawful  for  such  court  or  judge  to  hear  and  determine  the 

Inqniriei.  matter  of  such  complaint ;  and  for  that  purpose,  if  such  court  or 

judge  shall  think  fit,  to  direct  and  prosecute,  in  such  mode  and  by 
such  engineers,  barristers,  or  other  persons  as  they  shall  think  proper, 
all  such  inquiries  as  may  be  deemed  necessary  to  enable  such  court 
or  judge  to  form  a  just  judgment  on  the  matter  of  such  complaint ; 
and  if  it  be  made  to  appear  to  such  court  or  judge  on  such  hearing, 
or  on  the  report  of  any  such  person  that  anything  has  been  done  or 
omission  made  in  violation  or  contravention  of  this  act  by  such 
company  or  companies,  it  shall  be  lawful  for  such  court  or  judge  to 
Injunction.        issue  a  writ  of  injunction  or  interdict,  restraining  such  company  or 

companies  from  fbrther  continuing  such  violation  or  contravention  of. 
this  act,  and  enjoining  obedience  to  the  same ;  and  in  case  of  dis- 
obedience of  any  such  writ  of  injunction  or  interdict,  it  shall  be 
lawful  for  such  court  or  judge  to  order  that  a  writ  or  writs  of 
Attachment       attachment,  or  any  other  process  of  such  court  incident  or  applicable 

to  writs  of  injunction  or  interdict,  shall  issue  against  any  one  or  more 
of  the  directors  of  any  company,  or  against  any  owner,  lessee,  coo- 
tractor,  or  other  person,  failing  to  obey  such  writ  of  injunction  or 
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interdict ;  and  such  court  or  judge  may  also,  if  ihej  or  he  shall  thiuk 

fit,  make  an  order  directiDg  tiie  pa7n]^nt  bj  any  one  or  more  of  such  Order  for  pnj- 

oompanite  of  such  sum  of  money  as  such  court  or  judge  shall  mentofmonej. 

determine,  not  exceeding  for  each  company  the  sum  of  two  hundred 

pounds  for  every  day,  after  a  day  to  be  named  in  the  order,  that  such 

company  or  companies  shall  fail  to  obey  such  injunction  or  interdict ; 

and  such  monies  shall  be  payable  as  the  court  or  judge  may  direct, 

either  to  the  party  complaining,  or  into  court  to  abide  the  ultimate 

decision  of  the  eourty  or  to  her  Majesty ;  and  payment  thereof  may, 

without  prejudice  to  any  other  mode  of  recovering  the  same,  be 

enforced  by  attachment  or  order  in  the  nature  of  a  writ  of  execution,  Enforcement 

in  like  manner  as  if  the  same  had  been  recovered  by  decree  or  of  order. 

jndCTient  in  any  superior  court  at  Westminster  or  Dublin,  in  England 

or  Ireland,  and  in  Scotland  by  such  diligence  as  is  competent  on  ai\ 

extracted  decree  of  the  court  of  session ;  and  in  any  such  proceeding 

as  aforesaid,  such  court  or  judge  may  order  and  determine  that  all  or 

any  costs  thereof  or  thereon  incurred  shall  and  may  be  paid  by  or  to 

the  one  party  or  the  other,  as  such  court  or  judge  shall  think  fit ; 

and  it  shall  be  lawful  for  any  such  engineer,  barrister,  or  other 

person,  if  directed  so  to  do  by  such  court  or  judge,  to  receive 

evidence  on  oath  relating  to  the  matter  of  any  such  inquiry,  and  to 

administer  such  oath. 


The  Regulation  of  Railways  Act,  1868. 
3r&32  ViCT.  C.  119. 

Sect  2.  In  this  act — 
The  term  *^  railway"  means  the  whole  or  any  portion  of  a  railway  Interprotation 

or  tmmway,  whether  worked  by  steam  or  otherwise.  o^  terms. 

The  term  ''company"  means  a  company  incorporated,  either 
before  or  after  the  passing  of  this  acty  K>r  the  purpose  of  con- 
structing, maintaining,  or  working  a  railway  in  the  United 
Kingdom  (either  alone  or  in  conjunction  with  any  other  pur- 
pose), and  includes,  except  when  otherwise  expressed,  any 
individual  or  individuals  not  incorporated  who  are  owners 
or  lessees  of  a  railway  in  the  United  Kingdom,  or  parties  to 
an  agreement  for  working  a  railway  in  the  United  Kingdom. 
The  term  "  person  "  includes  a  body  corporate. 
Sect.  16.  Where  a  company  is  authorized  to  build,  or  buy,  or  hire,  Proyision  for 
and  to  use,  maintain,  and  work,  or  to  enter  into  arrangements  for  Becoripg 

using,  maintaining,  or  working,  steam  vessels  for  the  purpose  of  ^"i^li^y  p^ 

^i  ^         .     .,       P'j .  X  1   A     treatment 

carrying  on  a  communication  between  any  towns  or  ports,  and  to  ^hp,^  railway 

take  tolls  in  respect  of  such  steam  vessels,  then  and  in  every  such  company  woiks 

case  tolls  shall  be  at  all  times  charged  to  all  persons  equally  and  after  steam  vessels. 

the  same  rate  in  respect  of  passengers  conveyed  in  a  like  vessel 

passing  between  the  same  places  under  like  circumstances ;  and  no 

reduction  or  advance  in  the  tolls  shall  be  made  in  favour  of  or  against 

any  person  using  the  steam  vessels  in  consequence  of  his  having 

tmvclled  or  being  about  to  travel  on  the  whole  or  any  part  of  the 

company's  railway,  or  not  having  travelled  or  not  being  about  to 

b2 
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travel  on  any  part  thereof,  or  in  favour  of  or  against  any  person 
using  the  railway  in  consequence  of  his  having  used  or  being  about 
to  use  or  his  not  having  used  or  not  being  about  to  use  the  steam 
vessels ;  and  where  an  aggregate  sum  is  charged  by  the  company 
for  conveyance  of  a  passenger  by  a  steam  vessel  and  on  the  railway, 
the  ticket  shall  have  the  amount  of  toll  charged  for  conveyance  by  the 
steam  vessel  distinguished  from  the  amount  charged  for  conveyance 
on  the  railway. 

The  provisions  of  the  Railway  and  Canal  Traffic  Act,  1864,  so 
far  as  the  same  are  applicable,  shall  extend  to  the  steam  vessels  and 
to  the  traffic  carried  on  thereby. 


36  &  37  Vict.  c.  48. 


An  Act  to  make  better  provision  for  carrying  into  effect  the 
Railway  and  Canal  Traffic  Act,  1854,  and  for  other 
purposes  connected  therewith.  [2l8t  July  1873.] 


Short  title. 

Commence- 
ment of  act 


Definitions. 


Be  it  enacted  as  follows  : 

Preliminary. 

1.  This  act  may  be  cited  as  the  Regulation  of  Railways  Act,  1873. 
S.  This  act  shall,  except  as  herein  is  otherwise  expressly  provided, 
come  into  operation  on  the  first  day  of  September,  one  thousand 
eight  hundred  and  seventy-three,   which  date  is  in  this  act  re- 
ferred to  as  the  conamencement  of  this  act.  * 
8.  In  this  act — 

The  term  "railway  company"  includes  any  person  being  the 
owner  or  lessee  of  or  working  any  railway  in  the  United 
Kingdom  constructed  or  carried  on  under  the  powers  of  any 
act  of  parliament : 

The  term  "canal  company"  includes  any  person  bein^  the 
owner  or  lessee  of,  or  working,  or  entitled  to  charge  tolls  for 
the  use  of  any  canal  in  the  United  Kingdom  constructed  or 
canied  on  under  the  powers  of  any  act  of  parliament : 

The  term  "  person  "  includes  a  body  of  persons  corporate  or  un- 
incoiporate : 

The  term  "railway"  includes  every  station,  siding,  wharf,  or 
dock  of  or  belonging  to  such  railway  and  used  for  Uie  purposes 
of  public  traffic : 

The  term  "  canal "  includes  any  navigation  which  has  been 
made  under  or  upon  which  tolls  may  be  levied  by  authority 
of  parliament,  and  also  the  wharves  and  landing-places  of  and 
belonging  to  such  canal  or  navigation,  and  used  for  the  pur- 
poses of  public  traffic  : 

The  term  "traffic''  includes  not  only  passengers  and  their 
luggage,  goods,  animals,  and  other  things  conveyed  by  any 
railway  company  or  canal  company,  but  also  carriages,  wag- 
gons, trucks,  boats,  and  vehicles  of  every  description  adapted 
for  running  or  passing  on  the  railway  or  canal  of  any  such 
company  : 
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The  term  "  mails  "  includes  mail  bags  and  post-letter  bags  : 

The  term  "  special  act "  means  a  local  or  local  and  personal  act, 
or  an  act  of  a  local  and  personal  nature,  and  includes  a 
provisional  order  of  the  Board  of  Trade  confirmed  bj  act  of 
parliament,  and  a  certificate  granted  bj  the  Board  of  Trade 
under  the  Railways  Construction  Facilities  Act,  1864  : 

The  term  *'  the  treasury "  means  the  Commissioners  of  her 
Majesty's  U'easury  for  the  time  being  : 

The  term  *' superior  court"  means  in  England  any  of  her 
Majesty's  superior  courts  at  Westminster,  in  Ireland  any  of 
her  Majesty's  superior  courts  at  Dublin,  and  in  Scotland  the 
court  of  session. 

Appointment  and  Duties  of  Railway  Commissioners. 

4.  For  the  purpose  of  carrying  into  effect  the  provisions  of  the  Appointment 
Railway  and  Canal  Traffic  Act,  18d4,  and  of  this  act,  it  shall  be  of  Railway 
lawful  for  her  Majesty  at  any  time  after  the  passing  of  this  act,  by  Commia- 
warrant  under  the  royal  sign  manual,  Xo  appoint  not  more  than  three  "^^"*"" 
Commissioners,  of  whom  one  shall  be  of  experience  in  the  law  and  one 
of  experience  in  railway  business,  and  not  more  than  two  Assistant 
Commissioners,  and  upon  the  occurrence  of  any  vacancy  in  the  office 
of  any  such  Comissioner  or  Assistant  Commissioner  from  time  to 
time  in  like  manner  to  appoint  some  fit  person  to  fill  the  vacancy. 
It  shall  be  lawfxil  for  the  lord  chancellor,  if  he  think  fit,  to  remove 
for  inability  or  misbehaviour  any  Commissioner  appointed  in  pursu- 
ance of  this  act. 

The  three  Commissioners  appointed  under  this  act  (and  in  this  act 
referred  to  as  the  Commissioners)  shall  be  styled  the  Railway 
Commissioners,  and  shall  have  an  official  seal  which  shall  be  judicially 
noticed.  They  may  act  notwithstanding  any  vacancy  in  their 
number.  The  said  Assistant  Commissioners  shall  hold  office  during 
the  pleasure  of  her  Majesty. 

6.  Any  person  appointed  a  Commissioner  under  this  act  shall  CommisiiioneTs 
within  Ihree  calendar  months  after  his  appointment  absolutely  sell  not  to  be  in- 
and  dispose  of  any  stock,  share,  debenture  stock,  debenture  bond,  or  tercsted  in  rail- 
other  security  of  any  railway  or  canal  company  in  the   United  Z?^'^^ 
Kingdom  which  he  shall  at  the  time  of  his  appointment  own  qr  be 
interested  in  for  his  own  benefit ;  and  it  shall  not  be  lawful  for  any 
person  appointed  a  Commissioner  under  this  act,  so  long  as  he  shall  hold 
office  as  such  Commissioner,  to  purchase,  take,  or  become  interested 
in  for  his  own  benefit  any  such  stock,  share,  debenture  stock,  deben- 
ture bond,  or  other  security;  and  if  any  such  stock,  share,  debenture 
stodL,  debenturo  bond,  or  other  security,  or  any  interest  therein, 
shall  come  to  or  vest  in  such  Commissioner  by  will  or  succession,  for 
his  own  benefit,  he  shall  within  three  calendar  months  after  the  same 
shall  so  come  to  or  vest  in  him  absolutely  sell  and  dispose  of  the  same 
or  his  interest  therein. 

It  shall  not  be  lawful  for  the  Commissioners,  except  by  consent  of 
the  parties  to  the  proceedings,  to  exercise  any  jurisdiction  by  this  act 
conferred  upon  them  in  any  case  in  which  they  shall  be,  directly  or 
indirectly,  interested  in  the  matter  in  question. 

The  Commissioners  shall  devote  the  whole  of  their  time  to  the 
performance  of  their  duties  under  this  act,  and  shall  not  accept  or 
hold  any  office  or  employment  inconsistent  with  thi:}  provision. 
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Transfer  to  6.  Any  person  complaining  of  anything  done  or  of  any  omission 

Commissioners  made  in  violation  or  contravention  of  section  two  of  the  Railway  and 
undCTU  ftls  ^*?*^  Traffic  Act,  1854,  or  of  section  sixteen  of  the  Regulation  of 
Vict.  c.  31  8.3.  R&Hways  Act,  1868,  or  of  this  act,  or  of  any  enactment  amending  or 

applying  the  said  enactments  respectively,  may  apply  to  the  Commis- 
sioners, and  upon  the  certificate  of  the  Board  of  Trade  alleging  any 
such  violation  or  contravention  any  person  appointed  by  the  Board  of 
Tittde  in  that  behalf  may  in  like  manner  apply  to  the  Commis- 
sioners; and  for  the  purpose  of  enabling  the  Commissioners  to  hear 
and  determine  the  matter  of  any  such  complaint,  they  shall  have  and 
may  exercise  all  the  jurisdiction  conferred  by  section  three  of  the 
Railway  and  Canal  Traffic  Act,  1864,  on  liie  several  courts  and 
judges  empowered  to  hear  and  determine  complaints  under  that  act; 
and  may  make  orders  of  like  nature  with  the  writs  and  orders  autho- 
rized to  be  issued  and  made  by  the  said  courts  and  judges;  and  the 
said  courts  and  judges  shall,  except  for  the  purpose  of  enforcing  any 
decision  or  order  of  the  Commissioners,  cease  to  exercise  the  juris- 
diction conferred  on  them  by  that  section. 
Power  for  7.  Where  the  Commissioners  have  received  any  complaint  alleging 

Commissioners  the  infringement  by  a  railway  company  or  canal  company  of  the  pro- 
to  enable  com-  visions  of  any  enactment  in  respect  of  which  the  Commissioners  have 
pfiSnallcgS  jurisdiction,  they  may,  if  they  think  fit,  before  requiring  or  per- 
violation  of  mitting  any  formal  proceedings  to  be  taken  on  such  complaint,  com- 
law.  municate  the  same  to  the  company  against  whom  it  is  made,  so  as  to 

afibrd  them  an  opportunity  of  making  such  observations  thereon  as 
th^  may  think  fit. 
Differences  8.  Where  any  diffisrence  between  railway  companies  or  between 

between  rail-  canal  companies,  or  between  a  railway  company  and  a  canal  com- 
way  an*d  canal  pany,  is,  under  the  provisions  of  any  general  or  special  act,  passed 
be^fen^d*to  ®^*^®''  before  or  after  the  passing  of  this  act,  required  or  authorized 
Commis-  ^  ^  referred  to  arbitration,  such  difierence  shall  at  the  instance  of 

tioners.  any  company  party  to  the  difierence  and  with  the  consent  of  the 

Commissioners  be  referred  to  the  Commissioners  for  their  decision  in 
lieu  of  being  referred  to  arbitration:  provided  that  the  power  of 
compelling  a  reference  to  the  Commissioners  in  this  section  con- 
tained sh^  not  apply  to  any  case  in  which  any  arbitrator  has  in  any 
general  or  special  act  been  designated  by  his  name  or  by  the  name  of 
his  office,  or  in  which,  a  standing  arbitrator  having  been  appointed 
under  any  general  or  special  act,  the  Commissioners  are  of  opinion 
that  the  dinerence  in  question  may  more  conveniently  be  referred  to 
him. 
Power  to  refer       9.  Any  difierence  to  which  a  railway  company  or  canal  company 
differences  to     is  a  party,  may,  on  application  of  the  parties  to  the  difference,  and 
Commis-  with  the  assent  of  the  Commissioners,  be  referred  to  them  for  their 

sionera.  decision. 

Transfer  to  10.  The  following  powers  and  duties  of  the  Board  of  Trade  shall 

Commissioners  be  transferred  to  the  Commissioners  ;  namely, 

of  certain  ( i .)  The  powers  of  the  Board  of  Trade  under  Part  HI.  of  the  Rail- 

d^tierof"the  ^^^   Clauses  Act,   1863,  or  under  any  special  act,  with 

}}oardof  respect  to  the  approval  of  working  agreements  between 

Trade.  railway  companies  ;  and, 

26  Sc  27  Vict         (^O  The  powers  and  duties  of  the  Board  of  Trade  under  section 

c.  92.  thii*ty-five  of  the  Railway  Clauses  Act,  18(>d,  with  respect 

to  the  exercise  by  railway  companies  of  their  powers  in 

relation  to  steam  vessels : 
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And  the  provisioDS  of  the  said  acts  conferring  such  powers  or  imposing 
such  da  ties,  or  otherwise  referring  to  such  powers  or  duties,  shall  so 
far  as  is  consistent  with  the  tenor  thereof,  be  read  as  if  the  Commis- 
sioners were  therein  named  instead  of  the  Board  of  Trade. 

Explanation  and  Amendment  of  Law, 

11.  Whereas  bj  section  two  of  the  Railway  and  Canal  Traffic  Act,  £xplanatii«n  of 
1854,  it  is  enacted  that  every  railway  company  and  canal  company  17  &  18  Vict. 
and  railway  and  canal  company  shall,  according  to  their  respective  ^*  *'^^»  *•  ^*^ 
powers,  afford  all  reasonable  facilities  for  the  receiving  and  forwarding  ^iSr*"^ 
and  delivering  of  traffic  upon  and  from  the  several  railways  and 
canals  belonging  to  or  worked  by  such  companies  respectively,  and 
for  the  return  of  carriages,  trucks,  boats,  and  other  vehicles  ;  and 
that  no  such  company  shall  make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  or  in  favour  of  any  particular  person  or 
company,  or  any  particular  description  of  traffic,  in  any  respect 
whatsoever,  or  shall  subject  any  particular  person  or  company, 
or  any  particular  description  of  traffic,  to  any  undue  or  unreason- 
able prejudice  or  disadvantage  in  any  respect  whatsoever;  and 
that  eveiy  railway  company  and  canal  company  and  railway  and 
canal  company  having  or  working  railways  or  canals  which  form  a 
part  of  a  continuous  line  of  railway,  or  canal  or  railway  and  canal 
conmianication,  or  which  have  the  terminus,  station,  or  wharf  of  the 
one  near  the  terminus,  station,  or  wharf  of  the  other,  shall  afford  all 
doe  and  reasonable  facilities  for  receiving  and  forwarding  by  one  of 
such  railways  or  canals  all  the  traffic  arriving  by  the  other,  without 
any  unreasonable  delay,  and  without  any  such  preference  or 
advantage  or  prejudice  or  disadvantage  as  aforesaid,  and  so  that  no 
obstruction  may  be  offered  to  the  public  desirous  of  using  such  rail- 
ways or  canals  or  railways  and  canals  as  a  continuous  line  of  oommu- 
nicatiooy  and  so  that  all  reasonable  accommodation  may  by  means  of 
the  railways  and  canals  of  the  several  companies  be  at  all  times 
afforded  to  the  public  in  that  behalf : 

And  whereas  it  is  expedient  to  explain  and  amend  the  said  enact- 
ment:  be  it  therefore  enacted,  that — 

Subject  as  hereinafter  mentioned,  the  said  facilities  to  be  so  afforded 
are  hereby  declared  to  and  shall  include  the  due  and  reasonable 
receiving,  forwarding,  and  delivering  by  every  railway  company  and 
canal  company,  and  railway  and  canaJ  company,  at  the  request  of  any 
other  such  company,  of  through  traffic  to  and  from  the  railway  or 
canal  of  any  other  such  company  at  through  rates,  tolls,  or  fares  (in 
this  act  referred  to  as  through  rates). 

Provided  as  follows  :— 

(1.)  The  company  requiring  the  traffic  to  be  forwarded  shall  give 
written  notice  of  the  proposed  through  rate  to  each  for- 
warding company,  stating  both  its  amount  and  its  appor- 
tionment, and  the  route  by  which  the  traffic  is  proposed  to 
be  forwarded  : 

(2.)  Each  forwarding  company  shall,  within  the  prescribed  period 
after  the  receipt  of  such  notice,  by  written  notice  inform 
the  company  requiring  the  traffic  to  be  forwarded  whether 
they  agree  to  the  rate  and  route  ;  and,  if  they  object  to 
either,  the  grounds  of  the  objection  : 
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(3.)  If  at  the  expiration  of  the  prescribed  period  no  such  objection 
has  been  sent  by  any  forwarding  company,  the  rate  shall 
come  into  operation  at  such  expiration  : 
(4.)  If  an  objection  to  the  rate  or  route  has  been  sent  within  the 
prescribed  period,  the  matter  shall  be  referred  to  the  Com- 
missioners for  their  decision  : 
(6.)  If  an  objection  be  made  to  the  granting  of  the  rate  or  to  the 
route,  the  Commissioners  shall  consider  whether  the  grant- 
ing of  the   rate   is  a  due  and  reasonable  facility  in  the 
interest  of  the  public,  and  whether,  having  regard  to  the 
circumstances,  the  route  proposed  is  a  reasonable  route,  and 
shall  allow  or  refuse  the  rate  accordingly : 
(6.)  If  the  objection  be  only  to  the  apportionment  of  the  rate,  the 
rate  shall  come  into  operation  at   the  expiration  of  the 
prescribed  period,  but  the  decision  of  the  Commissioners  as 
to  its  apportionment  shall  be  retrospective  ;  in  any  other 
case  the  operation  of  the  rate  shall  be  suspended  until  the 
decision  is  given : 
(7.)  The  Commissioners  in  apportioning  the  through  rate  shall 
take  into  consideration  all  the  circumstances  of  the  case, 
including  any  special  expense  incurred  in  respect  of  the 
construction,  maintenance,  or  working  of  the  route,  or  any 
part  of  the  route,  as  well  as  any  special  charges  which  any 
company  may  have  been  entitled  to  make  in  respect  thereof : 
(8.)  It  shall  not  be  lawful  for  the  Commissioners  in  any  case  to 
compel  any  company  to  accept  lower  mileage  rates  than  the 
mileage  rates  which  such  company  may  for  the  time  being 
legally  be  charging  for  like  traffic  carried  by  a  like  mode  of 
transit  on  any  other  line  of  communication  between  the 
same  points,  being  the  points  of  departure  and  arrival  of 
the  through  route  : 
(9.)  The  prescribed  period  mentioned  in  this  section  shall  be  ten 
days,  or  such  longer  period  as  the  Commissioners  may  from 
time  to  time  by  general  order  prescribe. 
Where  a  railway  company  or  canal  company  use,  maintain,  or 
work,  or  are  party  to  an  arrangement  for  using,  maintaining,  or 
working   steam  vessels   for   the   purpose  of  carrying  on  a   com- 
munication between  any  towns  or  ports,  the  provisions  of  this  section 
shall  extend  to  such  steam  vessels,  and  to  the  traffic  carried  thereby. 
Fowenof  12.  Subject  to  the  provisions  in  the  last  preceding  section  con- 

CommiMionen  tained,  the  Commissionera  shall  have  full  power  to  decide  that  any 
'**^'^"^'*8h  proposed  through  rate  is  due  and  reasonable,  notwithstanding  that  a 
^  less  amount  may  be  allotted  to  any  forwarding  company  out  of  such 

through  rate  than  the  maximum  rate  such  company  is  entitled  to 
charge,  and  to  allow  and  apportion  such  through  rate  accordingly. 
Froyision  for  IS.  A  complaint  of  a  contravention  of  section  two  of  the  Railway 
complaints  by  and  Canal  Traffic  Act,  1854,  as  amended  by  this  act,  may  be  made 
pablicaa^o-  ^  jj^^  Commissioners  by  a  municipal  or  other  public  corporation, 
n^ym certain     j^^^j  ^^  harbour  board,  without  proof  that  the  complainants   are 

aggrieved  by  the  contravention  :  provided  that  a  complaint  shall  not 
be  entertained  by  the  Commissioners  in  pursuance  of  this  section 
unless  such  complaint  is  accompanied  by  a  certificate  of  the  Board 
of  Trade  to  the  effect  that  in  their  opinion  the  case  in  respect  of 
which  the  complaint  is  made  is  a  proper  one  to  be  submitted  for 
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adjudication  to  the  Commissioners  hj  such  municipal  or  other  public 
corporation,  local  or  harbour  board. 

14.  Every  railway  company  and  canal  company  shall  keep  at  each  Publication  of 
of  their  stations  and  wharves  a  book  or  books  showing  every  rate  for  rates. 
the  time  being  charged  for  the  carriage  of  traffic,  other  than  pas- 
sengers and  their  luggage,  from  that  station  or  wharf  to  any  place 
to  which  they  book,  including  any  rates  charged  uuder  any  special 
conduct,  and  stating  the  distance  from  that  station  or  wharf  of  every 
station,  wharf,  siding,  or  place  to  which  any  such  rate  is  charged. 

Every  such  book  shall  during  all  reasonable  hours  be  open  to  the 
inspection  of  any  person  without  the  payment  of  any  fee. 

The  Commissioners  may  from  time  to  time,  on  the  application  of 
any  person  interested,  make  orders  with  respect  to  any  particular 
description  of  traffic,  requiring  a  railway  company  or  canal  company 
to  distinguish  in  such  book  how  much  of  each  rate  is  for  the  con- 
veyance of  the  traffic  on  the  railway  or  canal,  including  therein  tolls 
for  the  use  of  the  railway  or  canal,  for  the  use  of  carriages  or  vessels, 
or  for  locomotive  power,  and  how  much  is  for  other  expenses, 
specifying  the  nature  and  detail  of  such  other  expenses. 

Any  company  failing  to  comply  with  the  provisions  of  this  section 
shall  for  each  offence,  and  in  the  case  of  a  continuing  offence,  for 
every  day  during  which  the  offence  continues,  be  liable  to  a  penalty 
not  exceeding  five  pounds,  and  such  penalty  shall  be  recovered  and 
applied  in  the  same  manner  as  penalties  imposed  by  the  Railways 
Clauses  Consolidation  Act,  1845,  and  the  Railways  Clauses  Con- 
solidation (Scotland)  Act,  1845  (as  the  case  may  require),  are  for  the 
time  being  recoverable  and  applicable. 

16.  The  Commissioners  shall  have  power  to  hear  and  determine  Power  to  Com- 
any  question  or  dispute  which  may  arise  with  respect  to  the  terminal  mission*"  to 
charges  of  any  railway  company,  where  such  charges  have  not  been    v-J^* 
fixed  by  any  act  of  parliament,  and  to  decide  what  is  a  reasonable  ^ 
sum  to  be  paid  to  any  company  for  loading  and  unloading,  covering 
collection,  delivery,  and  other  services  of  a  like  nature;  any  decision 
of  the  Commissioners  under  this  section  shall  be  binding  on  all  courts 
and  in  all  legal  proceedings  whatsoever. 

16.  No  railway  company  or  canal  company,  unless  expressly  autho-  Arrangements 
rized  thereto  by  any  act  passed  before  the  passing  of  this  act,  shall,  between  rail- 
without  the  sanction  of  the  Commissioners,  to  be  signified  in  such  aiJJ^J^^mt 
manner  as  they  may  by  general  order  or  otherwise  direct,  enter  into  panies. 
any  agreement  whereby  any  control  over  or  right  to  interfere  in  or 
concerning  the  traffic  carried  or  rat«s  or  tolls  levied  on  any  part  of  a 
canal  is  given  to  the  railway  company,  or  any  persons  managing  or 
connected  with  the  management  of  any  railway;  and  any  such  agree- 
ment made  after  the  commencement  of  this  act  without  such  sanction 
shall  be  void. 

The  Commissioners  shall  withhold  their  sanction  from  any  such 
agreement  which  is  in  their  opinion  prejudicial  to  the  interests  of  the 
public. 

Not  less  than  one  month  before  any  such  agreement  is  so  sanc- 
tioned, copies  of  the  intended  agreement  certified  under  the  hand  of 
the  secretary  of  the  railway  company  or  one  of  the  railway  companies 
party  or  parties  thereto,  shall  be  deposited  for  public  inspection  at 
the  office  of  the  Commissioners,  and  also  at  the  office  of  the  clerk  of 
the  peace  of  the  county,  riding,  or  division  in  England  or  Ireland  in 
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Maintenanre 
of  canals  by 
railway  com- 
panies. 


which  the  head  office  of  any  canal  company  party  to  the  agreement  is 
situate,  and  at  the  office  of  the  principal  sheriff  clerk  of  every  such 
county  in  Scotland,  and  notice  of  the  intended  agi*eement,  setting 
forth  the  parties  between  whom  or  on  whose  behalf  the  same  is 
intended  to  be  made,  and  such  further  particulars  with  respect 
thereto  as  the  Commissioners  may  i*equire,  shall  be  given  by  adver- 
tisement in  the  London,  Edinburgh,  or  Dublin  Gazette,  according  as 
the  head  office  of  any  canal  company  party  to  the  agreement  is  situate 
in  England,  Scotland,  or  Ireland,  and  shall  be  sent  to  the  secretary 
or  principal  officer  of  every  canal  company  any  of  whose  canals  com- 
municates with  the  canal  of  any  company  party  to  the  agreement; 
and  shall  be  published  in  such  other  way,  if  any,  as  the  Commis- 
sioners for  the  purpose  of  giving  notice  to  all  parties  interested 
therein  by  order  direct. 

17.  Every  railway  company  owning  or  having  the  management  of 
any  canal  or  part  of  a  canal  shall  at  all  times  keep  and  maintain  such 
canal  or  part,  and  all  the  reservoirs,  works,  and  conveniences  thereto 
belonging,  thoroughly  repaired  and  dredged  and  in  good  working 
condition,  and  shall  preserve  the  supplies  of  water  to  the  same,  so 
that  the  whole  of  such  canal  or  part  may  be  at  all  times  kept  open 
and  navigable  for  the  use  of  all  persons  desirous  to  use  and  navigate 
the  same  without  any  unnecessary  hindrance,  interruption,  or  delay. 


Conyerance 
of  mails. 


Pemnneration 
for  conveyance 
of  mails. 


Conveyance 
of  mails  on 
Bteani  vecisels. 


Conveyance  of  Mails, 

18.  Every  railway  company  shall  convey  by  any  train  all  such 
mails  as  may  be  tendered  for  conveyance  by  such  train,  whether  such 
mails  be  under  the  charge  of  a  guard  appointed  by  the  postmaster 
general  or  not,  and  notwithstanding  that  no  notice  in  writing  re* 
quiring  mails  to  be  conveyed  by  such  train  has  been  given  to  the 
company  by  the  postmaster  general. 

Every  railway  company  shall  affi[>rd  all  reasonable  facilities  for  the 
receipt  and  delivery  of  mails  at  any  of  their  stations  without  re- 
quiring them  to  be  booked  or  interposing  any  other  delay. 

Where  the  mails  are  in  charge  of  a  guard  appointed  by  the  post* 
master  general,  every  railway  company  shall  permit  such  guard,  if 
he  think  fit,  to  receive  and  deliver  them  at  any  station  by  himself  or 
his  assistants,  rendering  him  nevertheless  such  aid  as  he  may 
require. 

19.  Every  railway  company  shall  be  entitled  to  reasonable  remu- 
neration for  any  services  performed  by  them  in  pursuance  of  this  act 
with  respect  to  the  conveyance  of  mails,  and  such  remuneration  shall 
be  paid  by  the  postmaster  general. 

Any  diffisrence  between  the  postmaster  general  and  any  railway 
company  as  to  the  amount  of  such  remuneration,  or  as  to  any  other 
question  arising  under  this  act,  shall  be  decided  by  arbitration  in 
manner  provided  by  the  act  of  the  session  of  the  first  and  second 
years  of  the  reign  of  her  present  Majesty,  chapter  ninety-eight,  or,  at 
the  option  of  such  railway  company,  by  the  Commissioners. 

20.  Where  a  railway  company  use,  maintain,  or  work,  or  are  party 
to  any  arrangement  for  using,  maintaining,  or  working  steam  vessels 
for  the  purpose  of  carrying  ou  a  communication  between  any  towns 
or  ports,  all  provisions  contained  in  any  act  with  respect  to  the  con- 
veyance of  mails  by  railways  shall,  so  far  as  they  are  applicable  to 
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the  conveyance  of  mails  by  steam  vessels,  extend  to  the  steam  vessels 
so  used,  maintained,  or  worked. 

Regulations  as  to  Commissioners 

21.  The  Assistant  Commissioners  shall  be  subject  to  the  orders  of  Assistant  Com- 
the  Commissioners,  and  shall  make  such  inquiries  and  ^reports  and  niissiv^nere. 
perform  such  other  acts  and  services  as  the  Commissioners   may 

direct ;  and  it  shall  be  lawful  for  such  Assistant  Commissioners,  or 
either  of  them,  to  undertake  such  arbitration  under  the  act  as  the 
Commissioners,  with  the  consent  of  the  parties  to  such  arbitration, 
may  direct ;  and  the  said  Assistant  Commissioners,  for  the  purposes 
of  such  inquiries,  reports,  and  arbitrations,  shall  have  and  may 
exercise  all  powers  of  entry,  inspection,  summoning  and  examining 
witnesses,  requiring  the  production  of  documents,  and  administering 
an  oath  by  this  act  conferred  upon  the  Commissioners. 

22.  There  shall  be  paid  to  each  of  the  Commissioners  such  salary.  Salary  of  Com- 
not  exceeding  three  thousand  pounds  a  year,  and  to  each  Assistant  missioners. 
Commissioner  such  salary,  not  exceeding  fiflteen  hundred  pounds  a 

year,  as  the  treasury  determine. 

The  salaries  and  expenses  of  the  Commissioners  and  of  their 
officers  and  of  the  Assistant  Commissioners  shall  be  paid  out  of 
moneys  to  be  provided  by  parliament. 

23.  The  Commissioners  may  from  time  to  time,  in  the  exercise  of  Assessors, 
any  jurisdiction  in  this  act  conferred  on  them,  with  the  consent  of  the 
treasury,  call  in  the  aid  of  one  or  more  assessors,  who  shall  be  per- 
sons of  engineering  or  other  technical  knowledge.     There  shall  be 

paid  to  such  assessors  such  remuneration  as  the  treasury,  upon  the 
recommendation  of  the  Commissioners,  may  direct. 

24.  The  Commissioners  may  from  time  to  time  appoint  such  officers  Appointment 
and  clerks  with  such  salaries  as  the  Commissioners^  with  the  sanction  of  officers. 
of  the  treasury,  think  fit. 

25.  For  the  purposes  of  this  act  the  Commissioners  shall,  subject  Powers  of 
as  in  this  act  mentioned,  have  full  power  to  decide  all  questions,  Commia- 
whether  of  law  or  of  fact,  and  shall  also  have  the  following  powers  ;  sioners. 
that  is  to  say, 

(a.)  They  may,  by  themselves  or  by  any  person  appointed  by 
them  to  prosecute  an  inquiry,  enter  and  inspect  any  place 
or  building,  being  the  property  or  under  the  control  of  any 
railway  or  canal  company,  the  entry  or  inspection  of  which 
appears  to  them  requisite  ; 
(6.)  They  may  require  the  attendance  of  all  such  persons  as  they 
think  fit  to  call  before  them  and  examine,  and  may  require 
answers  or  returns  to  such  inquiries  as  they  think  fit  to 
make ; 
(c.)  They  may  require  the  production  of  all  books,  papers,  and 

documents  relating  to  the  matters  before  them  ; 
(dJ)  They  may  administer  an  oath  ; 
(e.)  They  may,  when  sitting  in  open  court,  punish  for  contempt  in 

like  manner  as  if  they  were  a  court  of  record. 

Every  person  required  by  the  Commissioners  to   attend   as   a 

witness  shall  be  allowed  such  expenses  as  would  be  allowed  to  a 

witness  attending  on  subpoena  before  a  court  of  record;  and  in  case 

of  dispute  as  to  the  amount  to  be  allowed,  the  same  shall  be  referred 
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to  a  master  of  ooe  of  the  superior  courts,  who,  ou  request,  under  the 
haads  of  the  CommissioDers,  shall  ascertain  and  oertifj  the  proper 
amount  of  such  expenses. 

26.  Any  decision  or  any  order  made  by  the  Commissioners  for  the 
purpose  of  carrying  into  effect  any  of  the  provisions  of  this  act  may 
be  made  a  rnle  or  order  of  any  superior  court,  and  shall  be  enforced 
either  in  the  manner  directed  by  section  three  of  the  Railway  and 
Canal  Traffic  Act,  1854,  as  to  the  writs  and  orders  therein  mentioned, 
or  in  like  manner  as  any  rule  or  order  of  such  court. 

For  the  purpose  of  carrying  into  effect  this  section,  general  rules 
and  orders  may  be  made  by  any  superior  court  in  the  same  manner 
as  general  rules  and  orders  may  be  made  with  respect  to  any  other 
proceedings  in  such  court 

The  Commissioners  may  review  and  rescind  or  vary  any  decision 
or  order  previously  made  by  them  or  any  of  them. 

The  Commissioners  shall,  in  all  proceedings  before  them  under 
sections  6,  11,  12,  and  13  of  this  act,  and  may,  if  they  think  fit,  in 
all  other  proceedings  before  them  under  this  act,  at  the  instance  of 
any  party  to  the  proceedings  before  them,  and  upon  such  security 
being  given  by  the  appellant  as  the  Commissioners  may  direct,  state 
a  case  in  writing  for  the  opinion  of  any  superior  court  determined  by 
the  Commissioners  upon  any  question  which,  in  the  opinion  of  the 
Commissioners,  is  a  question  of  law. 

The  coui*t  to  which  the  case  is  transmitted  shall  hear  and  determine 
the  question  or  questions  of  law  arising  thereon,  and  shall  thereupon 
reverse,  affirm,  or  amend  the  determination  in  respect  of  which  the 
case  has  been  stated,  or  remit  the  matter  to  the  Commissioners  with 
the  opinion  of  the  court  thereon,  or  may  make  such  other  order  in 
relation  to  the  matter,  and  may  make  such  order  as  to  costs  as  to  the 
court  may  seem  fit,  and  all  such  orders  shall  be  final  and  conclusive 
on  all  parties :  piv>vided  that  the  Commissioners  shall  not  be  liable 
to  any  costs  in  respect  or  by  reason  of  any  such  appeal. 

The  operation  of  any  decision  or  order  made  by  the  Commissioners 
shall  not  be  stayed  pending  the  decision  of  any  such  appeal,  unless 
the  Commissioners  shall  otherwise  order. 

Save  as  aforesaid,  every  decision  and  order  of  the  Commissioners 
shall  be  final. 

27.  The  Commissioners  shall  sit  at  such  times  and  in  such  places  (i) 
and  conduct  their  proceedings  in  such  manner  as  may  seem  to  them 
most  convenient  for  the  speedy  despatch  of  business ;  they  may, 
subject  as  in  this  act  mentioned,  sit  either  together  or  separately,  and 
either  in  private  or  in  open  court,  but  any  complaint  made  to  them 
shall,  on  the  application  of  any  party  to  the  complaint,  be  heard  and 
determined  in  open  court 

28.  The  costs  of  and  incidental  to  any  proceeding  before  the 
Commissioners  shall  be  in  the  discretion  of  the  Commissioners. 

29.  The  Commissioners  may  at  any  time  after  the  passing  of  this 
act  and  from  time  to  time  make  such  general  orders  as  may  be 
requisite  for  the  regulation  of  proceedings  before  them,  including 
applications  for  and  the  stating  of  cases  for  appeal,  and  also  for  pre- 
scribing,  directing,    or    regulating    any    matter    which    they    are 

(*)  The  present  conrt  and  oflfices  of  the  Commissioners  are  in  the  west  front 
committee  rooms  of  the  House  of  Lords. 
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aathorized  bj  this  act  to  prescribe,  direct,  or  regulate  bj  general 
order,  and  also  for  enabling  the  Commissioners  in  cases  to  be  specified 
in  such  general  orders  to  exercise  their  jurisdiction  by  any  one  or 
two  of  their  number :  provided,  that  any  person  aggi'ieved  by  any 
decision  or  order  made  in  any  case  so  specified  may  require  a  re- 
hearing by  all  the  Commissioners ;  they  may  further  mske  regula- 
tions for  enabling  them  to  carry  into  effect  the  provisions  of  this  act, 
and  may  from  time  to  time  revoke  and  alter  any  general  orders  or 
regulations  made  in  pursuance  of  this  act  Every  general  order,  and 
eveiT  alteration  in  a  general  order,  made  in  pursuance  of  this  section 
shall  be  submitted  to  the  lord  chancellor  for  approval,  and  shall  not 
come  into  force  until  it  shall  be  approved  by  him. 

Every  general  order  purporting  to  be  nuide  in  pursuance  of  this 
act  shall,  immediately  after  the  making  thereof,  be  laid  before  both 
houses  of  parliament,  if  parliament  be  then  sitting,  or  if  parliament 
he  not  then  sitting,  within  seven  days  after  the  then  next  meeting  of 
parliament,  and  if  either  house  of  parliament  by  a  resolution  passed 
within  two  months  after  such  general  order  has  been  so  laid  before 
the  said  house,  resolve  that  the  whole  or  any  part  of  such  general 
order  ought  not  to  continue  in  force,  the  sune  shall  after  the  date  of 
such  resolution  cease  to  be  of  any  force,  without  prejudice  neverthe- 
less to  the  making  of  any  other  general  order  in  its  place,  or  to 
anything  done  in  pursuance  of  such  general  order  before  the  date  of 
such  resolution;  but,  subject  as  aforesaid,  every  general  order 
purporting  to  be  made  in  pursuance  of  this  act  shall  be  deemed  to 
have  been  duly  made  and  within  the  powers  of  this  act,  and  shall 
have  effect  as  if  it  had  been  enacted  in  this  act  (^). 

50.  Every  document  purporting  to  be  signed  by  the  Commis-  Eridenceof 
sioners,  or  any  one  of  them,  shall  be  received  in  evidence  without  documentB. 
proof  of  such  signature,  and  until  the  contrary  is  proved  shall  be 
deemed  to  have  been  so  signed  and  to  have  been  duly  executed  or 

issued  by  the  Commissioners. 

51.  The  Commissioners  shall,  once  in  every  year,  make  a  report  CommissioiierB 
to  her  Majesty  of  their  proceedings  under  this  act  during  the  past  to  make  anmial 
year,  and  such  report  shall  be  laid  before  both  houses  of  parliament  '^P^^^ts. 
within  fourteen  days  after  the, making  thereof  if  parliament  is  then 

sitting,  and  if  not,  then  within  fourteen  days  after  the  next  meeting 
of  parliament 

Miscellaneous. 

52.  The  Commissioners  may,  at  any  time  after  the  passing  of  this  Determination 
act,  by  general  order  with  the  concurrence  of  the  treasury,  appoint  ^^  ^****- 

the  fees  to  be  taken  in  relation  to  proceedings  before  them,  and  may 
from  time  to  time,  by  general  order,  with  the  like  concurrence, 
increase,  reduce,  or  abolish  all  or  any  of  such  fees,  and  appoint  new 
fees  to  be  taken  in  relation  to  such  proceedings. 

33.  The  Public  Offices  Fees  Act,  1866,  shall  apply  to  all  fees  Collection  of 
taken  in  relation  to  any  proceedings  before  the  Commissioners.  f®^* 

Any  fee  or  payment  in  the  nature  or  lieu  of  a  fee  paid  in  respect  29  &  30  Viet 
of  any  proceedings  before  the  Commissioners  and  collected  otherwise  ^  ^^* 

(')  Genera]  orders  hare  been  made  under  this  section,  and  bear  date  respec- 
tirely  Angnst,  1673,  and  Korember,  1873. 
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than  by  means  of  stamps  shall  be  paid  into  the  receipt  of  her 
Majesty's  exchequer  in  such  manner  as  the  treasury  from  time  to 
time  direct,  and  carried  to  the  consolidated  fand. 

34.  The  costs,  charges,  and  expenses  of  and  incidental  to  any 
proceedings  before  the  Commissioners  which  are  incurred  by  any 
person,  shall,  if  required,  be  taxed  in  the  same  manner  and  by  the 
same  persons  as  if  such  proceedings  were  proceedings  in  a  superior 
court. 

36.  Any  notice  required  or  authorized  to  be  given  nnder  this  act  may 
be  in  writing  or  in  print,  or  partly  in  writing  and  partly  in  print, 
and  may  be  sent  by  post,  and  if  sent  by  post  shall  be  deemed  to  have 
been  received  at  the  time  when  the  letter  containing  the  same  would 
have  been  delivered  in  the  ordinary  course  of  the  post ;  and  in  prov- 
ing such  sending  it  shall  be  sufficient  to  prove  that  the  letter  con- 
taining the  notice  was  prepaid  and  properly  addressed  and  put  into  a 
post  office. 

36.  In  the  application  of  this  act  to  Scotland — 

(1.)  The  term  <<  attending  on  subpoena  before  a  court  of  record*' 
means  attending  on  citation  the  court  of  justiciary : 

(2.)  The  Queen's  and  lord  treasurer's  remembrancer  shall  perform 
the  duties  of  a  master  of  one  of  the  superior  courts  under 
this  act. 

Temporary  Provisions, 

Duration  of  37.  This  act  shall  continue  in  force  for  five  years  next  after  the 

office  and  passing  of  this  act,  and  thenceforth  until  the  end  of  the  then  next 

powers  of  Com-  g^ggiQn  of  parliament,  but  the  expiration  of  this  act  shall  not  affect 
miasioners.         ^^^^  validity  of  anything  done  before  such  expiration. 


Application  of 
act  to  Scotland. 
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DIGEST  OF  CASES 

Relating  to  Railway  and  Canal  Traffic  decided  by  the  Courts 
of  Common  Law  and  Equity  up  to  the  present  Time,  except 
those  under  the  Railway  and  Canal  Traffic  Acts,  1854 
ioid  1873,  which  are  reported  at  length  in  this  Volume. 


BYE-LAWS.] —1.  A  canal  company  were  empowered  by  act  of  parliament 
to  make  bye-laws  for  the  good  government  of  the  company,  and  for  the 
good  and  orderly  using  of  tlie  navigation.  Held,  that  this  power  did  not 
anthorize  the  company  to  make  a  bye-law  that  the  navigation  should  be 
closed  on  every  Sunday  throughout  the  year,  and  that  no  business  should 
be  transacted  thereon  during  such  time;  and  that  such  bye-law  was  illegal 
and  void.  The  Calder  and  Hehhle  Navigation  Co.  v.  Pilling  and  others^ 
14  M.  &  W.  76. 

2.  Where  a  bye-law  of  a  railway  company  imposes  certain  duties  on 
passengers,  and  lays  correlative  duties  on  the  company,  the  company  must 
strictly  have  complied  with  the  bye-law  on  their  part  to  entitle  them  to 
enforce  it  against  the  passenger.  Jenninga  v.  The  Great  Northern  Ry,  Co., 
36  L.  J.,  Q.  B.  16 ;  L.  R,  1  Q.  B.  7. 

CANAL.] — See  Bye-latos;  Equality;  Repair  of  Canal  Bank;  Statute;  Tolls. 
The  right  of  traverse  by  the  public  on  a  canal  cannot  be  confined  within 
the  state  of  science  as  it  existed  when  the  undertaking  was  projected.  The 
public  may  adopt  the  inventions  and  discoveries  of  practical  science  to 
secure  a  more  complete  and  efficient  enjoyment  of  rights  conferred,  but 
such  inventions  or  discoveries  must  not  interfere  with  or  endanger  the 
existence  of  the  property  in  or  over  which  such  rights  exist.  A  carrier 
claimed  a  right  to  navigate  a  canal  with  boats  propelled  by  steam,  both  for 
carrying  loads  as  well  as  for  drawing  barges.  Upon  a  bill  to  establish  the 
right,— £«2el,  after  experiments  made  by  an  engineer  at  the  instance  of 
the  court,  that  the  plaintiff  had  a  right  to  adapt  modem  improvements  to 
the  enjoyment  of  his  rights,  provided  such  improvements  did  not  injure  the 
canal  or  tend  to  destroy  its  existence.  Case  v.  The  Midland  Counties  Ry. 
Co,,  28  L.  J.,  Ch.  727.  And  see  the  Regulation  of  Railways  Act,  1873,  ss. 
3, 16  and  17. 

CARRIER.]  -  See  Cartage;  Equality ;  Packed  Parcels ;  and  Terminals. 

1.  A  railway  company  acted  themselves  as  carriers,  charging  the  public 
at  the  rates  specified  in  their  printed  bills  for  carriage,  including  the 
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collection,  weighing,  loading,  unloading,  and  delivery  of  the  goods.  They 
also  carried  goods  for  other  carriers,  allowing  them  a  certain  deduction  for 
the  trouble  of  collection,  &c.,  which  was  performed  by  the  carriers.  In 
their  dealings  with  a  particular  carrier,  they  refused  to  make  such  allow- 
ance, but  were  willing  to  perform  for  him  all  the  things  which  formed  the 
consideration  for  that  allowance,  and  which,  in  fact,  he  performed  for 
himself.  Held,  that  the  company  were  not  justified  in  withholding  the 
allowance  from  such  carrier,  and  that,  therefore,  the  charges  to  him  were 
not  equal  or  reasonable.  Parker  v.  Great  Western  Ry,  Co.,  3  Ry.  Ca.  663, 
and  see  Parker  v.  The  same,  6  E.  &  B.  77. 

2.  The  plaintiff,  a  carrier,  sent  goods  by  the  defendants  to  be  carried  on 
their  line,  as  also  on  that  of  the  Great  Western,  a  continuous  line ;  he 
objected  to  the  charges  as  excessive,  but  paid  the  amount  claimed  under 
protest,  making  no  tender  of  any  sum  as  a  reasonable  charge.  Held,  that 
he  was  entitled  to  recover  back  the  amount  paid  above  what  was  a  fair  and 
reasonable  charge  in  an  action  for  money  had  and  received,  and  that  the 
whole  sum  so  overpaid  was  recoverable  against  the  defendants,  tliough 
a  portion  of  it  was  received  by  them  as  agents  for  the  Great  Western 
Railway  Company.  Parker  v.  The  Bristol  and  Exeter  Ry.  Co,,  6  Ry.  Ca. 
776. 

3.  The  86th  section  of  the  Riulway  Clauses  Consolidation  Act  (8  &  9 
Vict.  c.  20),  is  an  enabling  provision ;  and  if  a  company  act  as  carriers, 
they  are  not  bound  to  carry  all  kinds  of  goods  from  and  to  every  station 
on  the  line,  but  only  such  goods  and  to  and  from  such  places,  as  they  have 
publicly  professed  to  do  and  have  convenience  for  that  purpose.  Johnson 
▼.  The  Midland  Ry.  Co,,  4  Exch.  367,  and  6  Ry.  Ca.  61. 

4.  The  special  act  of  the  Great  Northern  Railway  Company  empowers 
the  company  to  charge  for  the  carriage  of  small  parcels  any  sum  which 
they  may  think  fit.  8  Vict.  c.  20,  is  incorporated  with  the  special  act ;  and 
sect.  90,  while  it  empowers  a  company  to  vary  the  tolls  upon  their  railway 
as  they  may  think  fit,  provides,  "  that  all  such  tolls  be  at  all  times  charged 
equally  to  all  persons,  and  after  the  same  rate,  in  respect  of  all  ...  . 
goods  of  the  same  description,  and  conveyed  by  a  like  carriage  passing  only 
over  the  same  portion  of  railway  under  the  same  circumstances,  and  no  reduc- 
tion or  advance  in  any  such  tolls  shall  be  made  either  directly  or  indirectly,  in 
favour  of  or  against  any  particular  company  or  person  using  the  railway.'* 
HM,  that  the  company  were  compelled  to  charge  all  persons  alike,  and 
that  they  were  not  justified  in  charging  a  carrier  more  than  the  rest  of 
the  public.     Crouch  v.  The  Oreat  Northern  Ry,  Co,,  9  Exch.  557. 

5.  The  defendants,  a  railway  company,  advertised  themselves  to  cany 
parcels,  &c.,  from  London  to  Glasgow  (though  their  own  line  ended  at 
Preston),  and  habitually  received,  booked  and  carried  parcels  of  all  de- 
scriptions from  London  to  Glasgow  (receiving  pre-payment  for  the  whole 
distance),  having  made  arrangements  with  other  companies,  by  which  the 
defendants*  vans,  being  locked  in  London,  were  carried  through  from 
Preston  to  Glasgow,  under  the  management  and  by  the  locomotive  power 
of  the  other  companies.  The  defendants  had  issued  written  orders  to 
their  servants,  that  "packed"  parcels  should  be  invoiced  to  termini  of  the 
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defendants*  line  only.  The  plaintiff  had  received  notice  of  this  order,  but 
it  had  never  been  enforced  against  any  one  but  the  plaintiff,  and  the 
defendants  had  knowingly  carried  packed  parcels  from  London  to  Glasgow 
since  the  order  was  issued ;  but  they  refused  to  carry  a  packed  parcel  for 
the  plaintiff  further  than  Preston,  ffeldy  first,  that  by  the  8  &  9  Vict. 
c.  20,  88.  86,  87  and  89,  the  defendants  were  in  the  position  of  common 
carriers,  and  that  having  held  themselves  out,  and  acted  as  common  carriers 
from  London  to  Glasgow,  they  were  bound  by  the  common  law  to  receive 
and  carry  all  goods  tendered  to  them  to  be  carried  from  London  to 
Glasgow,  although  the  latter  place  was  out  of  England.  Secondly,  that 
being  common  carriers,  and  having  carried  packed  parcels  for  some 
persons,  they  were  bound  to  carry  them  for  all.  Crouch  v.  The  London 
and  North  Western  Ry.  Co,,  7  Ry.  Ca.  717. 

6.  An  omnibus  proprietor  who  carries  passengers  and  their  luggage,  for 
hire,  to  and  from  a  railway  station,  cannot  maintain  an  action  against  the 
company  for  refusing  to  allow  him  to  drive  his  vehicle  into  the  station  yard. 
Barker  v.  The  Midland  Ry,  Co,,  18  C.  B.  46. 

7.  A  railway  company  is  not  liable  in  an  action  by  a  common  carrier  of 
goods  and  passengers,  for  refusing  to  admit  him  within  the  precincts  of  one 
of  their  stations.    Parker  v.  The  Midland  Ry,  Co,,  27  L.  T.  107. 

8.  Carriers  are  to  be  treated  by  the  railway  companies  in  the  same 
manner  as  the  rest  of  the  public.  Parker  v.  Great  Western  Ry.  Co.,  7 
M.  &  G.  263;  11  C.  B.  646;  Edwards  v.  Great  Western  Ry,  Co.,  11  C.  B. 
588;  Great  Western  Ry,  Co,  v.  SuUon,  38  L.  J.,  Exch.  177. 

See  Index  to  this  volume,  tit.  "  Cabbiers.*' 

CARTAGE.]— See  Carrier;  Equality;  Terminals. 

1.  A  railway  company  conveyed  goods  on  the  L.  and  B.  line,  and  published 
a  lirt  of  charges  for  their  carriage  from  Manchester  to  London,  among  which 
*'  Manchester  packs  **  were  charged  66«.  per  ton.  At  foot  of  the  list  was  a 
notice  that  "  goods  were  brought  to  Camden  Town  station  without  extra 
charge,  and  no  charge  was  made  for  booking  or  delivery  in  London.**  The 
company  made  arrangements  with  Messrs.  C.  &  H.,  that  the  latter  should 
carry  from  Camden  Town  station  and  deliver  in  London  all  such  goods,  and 
receive  lOs,  per  ton  for  so  doing,  ffeld^  that  a  charge  of  66«.  per  ton 
to  other  persons  willing  to  receive  their  own  goods  at  the  station  was 
unequal  and  unreasonable.  Pickford  v.  The  Grand  Junction  Ry,  Co,,  10 
M.  &  W.  399. 

2.  A  railway  company  agreed  to  pay  a  carrier  1,000/.  a  year  to  collect 
and  deliver  parcels  for  them  in  London,  he  relinquishing  the  charge  for  . 
"  booking.**    Held^  that  another  carrier  could  not  complain  of  this  being  an 
inequality  of  treatment  towards  him.    Parker  v.  The  Ghreat  Western  Ry. 
Co.,  11  C.  B.  645. 

3.  A  railway  company  were  authorized  by  statute  to  enter  into  such 
arrangements  as  they  might  think  fit  with  reference  (inter  alia)  to  the 
collection  and  delivery  of  goods,  also  to  charge  for  small  parcels,  t.  e.  not 
exceeding  500  pounds  weight,  any  sum  they  liked.  Beld^  that  the  company 
were  still  bound  to  charge  equally,  and  could  not  lawfully  demand  for 

VOL.  I.  C 
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carriage  of  parcels  from  station  to  station  a  siim  including  the  cost  of 
collection  and  delivery,  and  so  impose  an  unequal  burthen  on  those  who 
do  not  require  the  performance  of  the  service.  Baxendale  v.  The  Great 
Western  Ry,  Co,y  14  C.  B.,  N.  S.  1 ;  affirmed  by  the  Exchequer  Chamber, 
16  id,  137. 

4.  A  railway  company  cannot,  in  addition  to  the  charges  for  the  carriage 
of  goods  between  the  place  where  the  goods  are  handed  to  them  and  the 
place  where  they  are  ordered  to  be  delivered,  charge  for  collection  and 
delivery,  where  they  have  not  in  fact  collected  or  delivered  them.  Garton 
v.  27i«  Brittol  and  Exeter  Ry.  Co.,  30  L.  J.,  Q.  B.  273. 

See  Index  to  this  volume,  tit.  "  Cartaqe." 

COLLECTION  AND  DELIVERY.] --See  Cartage, 

EQUALITY  OF  CHARGE.] -See  Cartage. 

1.  A  railway  company  (whose  act  contained  an  equality  clause)  charged 
a  smaller  fare  to  passengers  who  travelled  from  D.  to  H.  intending  to 
proceed  from  H.  to  London  by  another  railway  than  they  charged  pas- 
sengers from  D.  to  H.  who  had  no  such  intention.  Held,  by  Lord  Chan- 
cellor Cottenham,  on  motion  for  an  injunction,  that  the  equality  clause  was 
meant  only  to  prevent  the  exercise  of  a  monopoly  to  the  prejudice  of  one 
passenger  or  carrier  and  in  favour  of  another,  and  that,  even  if  he  had 
jurisdiction  to  interfere,  he  would  not  do  so  unless  it  was  clear  that  the 
public  interest  required  it;  and  in  this  case,  it  being  admitted  that  the 
higher  charge  was  not  more  than  the  act  authorized,  it  did  not  appear  that 
the  public  were  prejudiced  by  the  arrangement.  Att.-Gen,  v.  The  Bir- 
mingham and  Derby  Junction  Ry,  Co.,  2  Ry.  Ca.  124. 

2.  By  a  canal  aot  a  company  were  entitled  to  demand  a  fixed  sum  for 
goods  carried  upon  any  part  of  the  canal,  and  by  8  &  9  Vict.  c.  28,  Canal 
companies  may  vary  the  tolls,  provided  that  they  are  equal,  for  goods  con- 
veyed in  boats  using  the  same  portion  of  the  canal  under  the  like  circum- 
stances. Beld,  that  it  was  competent  to  the  company  to  take  a  propor- 
tionably  less  toll  per  ton  per  mile  for  goods  carried  a  given  distance  along 
any  part  of  a  canal,  than  for  goods  carried  less  than  that  distance ;  and, 
also,  that  it  was  competent  to  the  company  to  agree  to  carry  at  a  lower 
rate  for  a  particular  individual  in  consideration  of  a  large  guaranteed 
minimum  toll  in  order  to  enable  them  to  enter  into  a  successful  competi* 
tion  with  a  rival  line  of  railway.  Strick  and  others  v.  The  Swansea  Canal 
Co.,  16  C.  B.,  N.  S.  245. 

3.  The  G.  Railway  Company  leased  a  branch  line,  on  which  F.  a  coal 
owner  resided,  and  they  made  two  tables  of  rates  for  coals — one  applicable 
to  the  main  line  and  the  other  to  the  branch  line,  the  latter  being  the 
higher  of  the  two  rates.  When  F.  sent  his  coals  along  the  branch  line,  he 
was  charged  at  the  branch  rates,  but  when  his  coals  got  to  the  main  line,  then 
at  the  main  rates ;  whereas,  when  coal  owners,  living  on  the  main  Hoe, 
sent  their  coals  from  the  main  line  on  to  the  branch  line,  they  were 
charged  for  the  whole  distance  (i.  e.,  both  on  the  branch  and  the  main  line), 
at  the  main  line  rates  only.    The  special  act  applicable  to  the  branch  line 
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(which  also  incorporated  the  Railways  Clauses  Act)  provided  that  the 
rates  should  "  be  made  equally  to  all  persons,  in  respect  of  goods  passing 
over  the  same  portion  of,  and  over  the  same  distance  along  the  railway, 
and  under  the  like  circumstances/'  &c.  Held  (Lord  St.  Leonards  and 
Lord  Cranworth  differing  in  opinion),  that  the  rate  charged  upon  F.  was 
no  violation  of  the  equal  rates  clause : — but,  held  by  Lord  St.  Leonards 
(who  dissented)  that  it  was  a  gross  violation  of  that  clause.  Finnie  v. 
SotUh  Wutem  By.  Co.,  26  L.  T.  14. 
See  Index  to  this  tfolumey  tit.  "  Equality." 

EXPRESS  TRAIN.] — ^A  train  on  a  local  line  running  in  connexion  with 
trains  between  London  and  Scotland  cannot  be  said  to  lose  its  character  of 
an  express  train  by  stopping  at  junctions  connecting  the  line  with  other 
important  lines,  although  it  should  stop  at  two  such  junctions  within  eight 
miles  of  each  other.  Hood  v.  North  Eastern  By.  Co,,  19  W.  R.  523— 
V.-C.  Bacon. 

INJUNCTION.] — 1.  Where  an  option  is  given  to  a  party  sending  packages 
containing  small  parcels,  to  pay  according  to  an  average,  or  to  pay  for  the 
parcels  separately,  if  the  principle  of  an  average  be  legaLand  the  amount 
of  it  reasonable,  although  the  alternative  requiring  the  party  to  pay  for  the 
separate  parcels  may  be  per  se  illegal,  that  will  not  render  the  demand  to 
pay  according  to  average  illegal ;  and  the  court  will  not  grant  an  injunction 
until  the  illegality  be  established  at  law.  Pickford  and  another  v.  The 
Grand  Junction  By.  Co.,  3  Ry.  Ca.  538. 

2.  The  bringing  or  user  of  engines  upon  a  railway  will  be  restrained 
under  s.  115  of  8  &  9  Vict.  c.  20,  unless  they  have  been  approved  by  the 
railway  company  as  therein  mentioned.  Midland  By.  Co.  v.  Amhergate,  dtc. 
and  Eastern  Junction  By.  Co.,  10  Hare,  359.    See  "  Railway,"  2>o«<,  p.  21. 

3.  Applications  to  parliament  on  private  grounds  may,  in  a  proper  case, 
be  restrained  by  injunction  ;  applications  on  public  grounds  cannot  in  any 
case  be  so  restrained.  The  Lancaster  and  Carlisle  By.  Co,  v.  The  North 
Western  By.  Co.,  2  Kay  &  Johnson,  293. 

4.  Refusal  to  restrain  a  railway  company  from  acting  on  a  resolution 
for  putting  an  end  to  an  agreement  involving  personal  service.  Chaplin 
and  another  v.  Th^  North  Western  By.  Co.,  5  L.  T.,  N.  S.  601. 

5.  The  Court  of  Chancery,  in  the  exercise  of  its  discretion  with  reference 
to  the  interests  of  the  public,  will  withhold  its  interference  when  called 
upon  by  either  party  to  act  in  aid  of  an  agreement,  attempting  to  cany 
into  effect  without  the  intervention  of  parliament  what  cannot  be  lawfully 
done  except  by  parliament.  The  Great  Northern  By.  Co.  v.  The  Eastern 
Counties  By.  Co.,  31  L.  J.,  Ch.  837. 

MILEAGE  RATE.] — A  railway  company  in  carrying  goods  took  them 
past  C.  junction  to  N.  £.  station  and  back,  and  then  on  by  other  lines,  and 
charged  a  mileage  rate,  which  included  the  mileage  to  and  fro  between 
these  places ;  such  route  was  reasonable  and  usual.  Held,  that  they  could 
so  charge.  I%e  London  and  South  Western  By.  Co,  v.  Myers,  39  L.  J., 
C.  P.  57. 

C2 
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PACKED  PARCELS.]—!.  The  plaintiff,  a  carrier,  was  in  the  habit  of  col- 
lecting small  parcels  and  sending  them  together  in  large  packages  by  the 
defendants'  railway.  The  defendants  charged  different  rates  of  carriage 
for  different  classes  of  goods,  the  highest  charges  being  for  packed  parcels. 
A  declaration  was  required  from  the  plaintiff  as  to  the  description  of  his 
parcels.  He  declared  them  as  "  packed  parcels"  and  was  charged  and 
paid  accordingly.  Finding,  however,  that  other  firms  sent  packed  parcels, 
from  whom  no  declaration  was  required  and  who  were  charged  for  them  at 
a  less  rate,  he  sued  the  company  to  recover  the  alleged  excess  as  for 
money  had  and  received.  On  the  trial  he  gave  evidence  that  the  practice 
of  the  other  firms  in  sending  "  packed  parcels"  was  notorious.  Held,  by 
the  House  of  Lords,  affirming  the  judgment  of  the  Exchequer  Chamber, 
that  the  evidence  produced  was  admissible,  and  was  sufficient  to  show  that 
the  defendants  knew  of  the  practice  of  other  firms  to  pack  their  parcels, 
and  that  with  such  knowledge  they  had  improperly  charged  the  plaintiff 
with  a  higher  rate  of  charge,  and  had  thus  infringed  the  equality  clause, 
and  that  the  plaintiff  was  entitled  to  recover  the  amount  so  charged  in 
excess  as  for  money  had  and  received.  The  Great  Western  Ry,  Co.  v. 
Sutton,  38  L.  J.,  Exch.  177  (H.  of  L.) ;  L.  R.,  4  H.  L.  226,  in  which  all  the 
preceding  cases  on  this  subject  are  collected  and  commented  upon. 

2.  By  the  terms  of  their  special  act  a  railway  company  may  be  justified 
in  charging  packed  parcels  as  separate  packages.  Parker  v.  The  Great 
Western  By,  Co,,  6  E.  &  B.  77. 

3.  A  railway  company  is  bound  to  treat  carriers  in  the  same  manner  as 
the  rest  of  the  public.  The  Great  Western  Ry,  Co,  v.  Sutton,  supra  /  and 
Parker  v.  The  Great  Western  Ry,  Co,,  3  Ry.  Ca.  663  (Exch.)  ;  Crouch  v.  The 
Great  Northern  Ry,  Co,,  9  Exch.  656  ;  11  id.  742. 

4.  A  railway  company  incorporated  for  the  conveyance  of  passengers 
and  goods  from  London  to  Folkestone  under  acts  of  parliament,  which  pro- 
hibited them  from  making  unequal  charges,  obtained  another  act  enabling 
them  to  establish  a  communication  by  steam  vessels  witl)  Boulogne,  which 
last-mentioned  act  contained  no  proviso  as  to  equality  of  rates  for  the  car- 
riage of  goods.  The  company  by  their  tariff  charged  certain  rates  for 
small  parcels  with  a  double  charge  for  *'  packed  parcels."  Held,  that  so 
far  as  regarded  the  contract  for  the  carriage  of  such  parcels  from  Boulogne 
to  London  there  was  nothing  illegal  in  the  increased  charge.  Branley  v. 
The  South  Eastern  Ry.  Co,,  12  C.  B.,  N.  S.  63 ;  31  L.  J.,  C.  P.  286. 

6.  Tlie  plaintiffs  were  common  carriers  trading  under  the  name  of 
"  Pickford  &  Co.,"  and  they  were  in  the  habit  of  collecting  parcels  in 
London  and  forwarding  them  to  customers  in  the  country.  Each  parcel 
was  addressed  to  the  person  to  whom  it  was  ultimately  to  be  delivered, 
but  it  was  labelled  with  the  name  of  *'  Pickford  &  Co."  and  that  of  the 
station  to  which  it  was  to  be  sent,  and  all  the  parcels  for  the  same  station 
were  delivered  in  one  consignment,  consigned  to  the  plaintifib  at  that 
station.  The  defendants  refused  to  charge  the  plaintiffs  for  the  carriage  of 
their  parcels  at  a  tonnage  rate  upon  the  gross  weight,  and  charged  for  each 
parcel  separately  according  to  its  individual  weight.  Held,  that  this 
created  an  inequality.    Baxendale  v.  The  South  Western  Ry,  Co,,  36  L.  J., 
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Exch.  108.    And  see  BaxendaU  v.  The  Eastern  Counties  By,  Co,^  4  C.  B., 
N.  S.  63 ;  27  L.  J.,  C.  P.  137. 
See  Index  to  this  volumey  tit  ^*  Packed  Parcels." 

PARLIAMENTARY  TRAINS.]  -Bj  5  &  6  Vict.  c.  79  and  7  &  8  Vict 
c.  85|  proTision  is  made  for  exempting  from  passenger  duty  cheap  traffic  or 
parliamentary  trains.  Held^  that  trains  to  be  entitled  to  the  exemption 
must  stop  and  put  down  passengers  at  every  passenger  station  they  passed 
on  the  line.  Att,'Gen,  v.  Oxford,  Worcester  and  WoloerhampUm  By,  Co., 
31  L.  J.,  Exch.  218. 

RAILWAY.]— See  By e-laws;  Statute;  Through  Traffic ;  Tolls;  Trains. 

1.  A  right  to  run  over  a  line  of  railway  cannot  be  claimed  independently 
of  the  rules  and  regulations  which  by  act  of  parliament  the  directors  are 
empowered  to  make  for  the  management  of  the  line.  Parties  whose  right 
to  use  a  railway  is  secured  by  act  of  parliament  cannot  insist  upon  their 
right  and  at  .the  same  time  say  that  the  rules  and  regulations  made  for  the 
security  of  the  line,  the  passengers  and  the  traffic  are  unreasonable,  unne- 
cessary and  inapplicable  to  their  particular  traffic.  The  Bhymney  By.  Co. 
V.  The  Taff  Vale  By.  Co.,  30  L.  J.,  Ch.  482  ;  affirmed  by  Lord  Chancellor 
Campbell,  on  appeal,  id.  p.  486,  n.  (1).  And  see  The  Potoell  Duffryn  Steam 
Coal  Co.  y.  The  Taff  Vale  By.  Co.,  26  L.  T.,  N.  S.  367,  and  22  W.  R.  182. 
See  also  '*  Injunction,'*  ante,  p.  19. 

2.  Branch,  what  is  a.  See  2^  Taff  Vale  By.  Co.  v.  Macnabb,  42  L,  J., 
Q.  B.  163  (H.  L.). 

3.  When  it  includes  stations.  The  Midland  By.  Co.  v.  The  Ambergate, 
dc.  By.  Co.,  10  Hare,  369. 

REPAIR  OF  CANAL  BANKS.]— A  company  were  authorized  by  act  of 
parliament  to  make,  complete  and  maintain  a  new  course  or  channel  for  a 
river.  The  company,  for  the  purposes  of  their  works,  purchased  the  entirety 
of  certain  closes,  parts  of  which  they  afterwards  sold  in  lots.  One  of  the 
conditions  of  sale  was,  that  a  strip  of  land  lying  between  the  lots  and  the 
new  channel  of  the  river  should  ever  be  left  open  as  a  public  road.  The 
road  having  given  way,  in  consequence  of  a  slip  in  the  bank,  the  owners 
and  occupiers  of  houses  built  upon  the  said  lots  since  the  sale  called 
upon  the  company  to  repair  the  bank,  which  they  refused  to  do.  On  an 
application  by  the  corporation  of  Bristol,  as  conservators  of  the  river,  the 
court  granted  a  mandamus  to  compel  the  company  to  repair  and  maintain 
the  bank.  K  v.  Bristol  Dock  Co.,  1  Ry.  Ca.  648.  And  see  s.  17  of  the  Regu- 
lation of  Railways  Act,  1873. 

STATUTE.] -See  Tolls. 

1.  Principles  applicable  to  the  construction  of  acts  of  parliament  establish- 
ing public  companies,  with  extraordinary  powers  for  the  execution  of  works 
of  general  or  local  utility.  Blahemore  v.  Glamorganshire  Canal  Naviga- 
ticn,  1  My.  &  K.  164.  York  and  North  Midland  By.  Co.  v.  The  Queen, 
1  E.  A  B.  868;  22  L.  J.,  Q.  B.  226. 
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2.  In  railway  and  canal  acts,  where  there  is  an  ambiguity  in  <a  clause 
imposing  rates,  tolls  or  duties,  that  construction  is  to  be  adopted  which  is 
more  favourable  to  the  interest  of  the  public  and  against  that  of  the  com- 
pany. Barrett  v.  The  Stockton  and  Darlington  Ry,  Co.y  1  Ry.  Ca.  443; 
7  M.  &  G.  870,  S.  C;  affirmed  by  H.  of  L.,  11  CI.  &  Fin.  690.  And  see 
Stourbridge  Canal  Go.  v.  Wheelqf,  2  D.  &  Ad.  792. 

3.  Railway  and  canal  acts  are  to  be  construed  strictly  against  the  parties 
obtaining  them,  and  liberally  in  favour  of  the  public.  Parker  v.  Great 
Western  Ry,  Co,,  3  Ry.  Ca.  563 ;  Stourbridge  Canal  Co,  v.  Wheeley,  mpra, 

4.  Construction  of  special  act  of  Great  Western  Railway  Company  as  to 
charges  for  loading,  unloading  and  weighing,  for  parcels,  for  goods  of  one 
kind  or  class,  as  to  tonnage  rate  and  parcel  rate,  and  equality  of  charges. 
Parker  v.  The  Great  Western  Ry,  Co.,  11  C.  B.  545 ;  and  Edwards  r.  The 
Great  Western  Ry,  Co,,  id,  588. 

5.  The  words  '^  the  railway,*'  found  in  an  act  passed  to  amend  previous 
railway  acts  of  the  same  company,  and  to  authorize  the  making  of  a  junc- 
tion railway,  construed  to  mean  the  original  line,  its  branches  and  the  new 
junction  railway,  and  not  confined  to  the  junction  railway  alone.  The 
Bristol  and  Exeter  Ry,  Co.  v.  Gorton,  30  L.  J.,  Ezch.  241  (H.  L.) 

6.  Construction  of  special  act,  giving  a  right  to  charge  for  "  stopping," 
as  well  as  loading  and  unloading.  The  Moftmouthshire  Ry,  Co,  v.  Williams 
and  others,  27  L.  T.,  N.  S.  134. 

7.  Construction  of  special  act  as  to  special  services  and  tolbi  and  the  six 
mile  clause.    Lancashire  and  Yorkshire  Ry,  Co,  v.  Gidlow,  42  L.  J.,  Exch.  129. 

See  Index  to  this  volume,  tit.  "  Statute/* 

TERMINALS.] —See  Cbnw ;  Cartage. 

1.  A  carrier  is  not  entitled  to  any  allowance  in  respect  of  assistance  in 
the  loading,  unloading  or  weighing  of  goods  given  by  his  men  to  a  railway 
company  voluntarily,  or  for  the  carrier**  own  convenience.  Edwards  y. 
Great  Western  Ry,  Co,,  11  C.  B.  588. 

2.  See  Pegkr  v.  The  Monmouthshire  Ry.  and  Canal  Co.,  6  H.  &  N.  644 ; 
post,  "  Tolls,*'  No.  6. 

See  Index  to  this  volume,  tit  "  Terminals,**  and  the  Regulation  of  Rail- 
ways Act,  1873,  s.  15. 

THROUGH  TRAFFIC.]— The  defendants  carried  goods  fh>m  London  to 
the  Isle  of  Wight  by  their  own  railway  from  London  to  Southampton,  and 
thence  by  tramway  and  steamer.  The  plaintiffs  also  were  in  the  habit  of 
carrying  goods  from  London  to  the  Isle  of  Wight,  using  the  defendants*  line 
from  London  to  Southampton,  and  thence  conveying  them  by  carta  and 
steamer.  The  plaintiffs  claimed  to  have  their  goods  carried  by  the  defend- 
ants from  London  to  Southampton  at  a  sum  equivalent  to  the  defendants* 
through  charge  from  London  to  the  Isle  of  Wight,  less  a  fair  charge  for 
collection  in  London  and  for  carrying  from  Southampton  station  to  the  Isle 
of  Wight.  Held,  that  they  were  not  entitled  to  this,  the  delivery  by  the 
defendants  beyond  the  limits  Of  their  line  not  being  a  delivery  auxiliary  or 
subsidiary  to  their  business  as  carriers  On  their  own  line,  but  to  their 
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general  business  as  common  carriers,  and  therefore  differing  from  a  delivery 
in  the  immediate  neighbourhood  of  a  station.  BaxendaU  v.  The  South 
WesUm  Ry,  Oo.y  35  L.  J.,  Exch.  108.  And  as  to  through  traffic  generally  see 
Mttsckofnp  V.  Lanctuter  and  Preston  My,  Cb.,  8  M.  &  W.  421 ;  Scothom  v. 
Siafardshire  Ry.  Co.,  8  Exch.  341 ;  Wilby  v.  The  West  Cornwall  Ry  Co., 
27  L.  J.,  Exch.  181 ;  2  H.  &  N.  703,  S.  C;  Webber  v.  The  Great  Western 
Ry.  Co.,  34  L.  J.,  Exch.  170 ;  3  H.  &  C.  771,  S.  C;  Watson  v.  Ambergate 
Ry.  Co.,  16  Jur.  448 ;  Bristol  and  Exeter  Ry.  Co.  v.  Collins,  7  H.  L.  Cas. 
194 ;  29  L.  J.,  Exch.  41 ;  Coxon  v.  Great  Western  Ry.  Co.,  5  H.  &  N.  274 ; 
29  L.  J.,  Exch.  165 ;  Zung  v.  The  South  Eastern  Ry.  Co.,  10  B.  &  S.  594 ; 
and  Hayes  v.  The  South  Wales  Ry.  Co.,  9  Ir.  C.  L.  R.  474  -C.  P. 

See  Index  to  this  volume,  tit.  "  THROUGH  Tbafpic  ;"  and  see  the  Regula- 
tion of  Railways  Act,  1873,  s.  11. 

TOLLS.]— See  Mileage  Rate ;  Statute. 

1.  A  canal  act  gave  a  higher  rate  of  tonnage  for  light  goods  than  for 
heavy  goods.  If  a  jury  find  that  certain  goods  were  heavy  goods  when  the 
act  passed,  ten  years  subsequent  consent  of  the  company  to  consider  the 
same  species  as  light  goods  will  not  entitle  the  canal  company  to  demand 
for  these  the  toll  on  light  goods.  Staffordshire  and  Worcestershire  Canal 
Ntwigation  Co.  v.  Trent  and  Mersey  Navigation  Co.,  6  Taunt.  151. 

2.  A  canal  act  directed  that  no  boat  navigating  the  canal  of  less  burthen 
than  twenty  tons,  or  which  should  not  have  a  loading  of  twenty  tons  on 
board,  should  be  allowed  to  pass  through  any  of  the  locks  unless  on  pay- 
ment of  tonnage  equal  to  a  boat  of  twenty  tons  i-^Held,  that  this  clause  did 
not  impose  a  toll  upon  empty  boats.  Leeds  and  Liverpool  Canal  Co.  v. 
Hustler,  1  B.  &  C.  424.    And  see  No.  5,  ittfra. 

3.  Wliere,  by  a  canal  act,  a  toll  of  one  shilling  per  ton  was  imposed 
upon  all  coal,  &c.  conveyed  upon  any  .part  of  the  canal,  from  a  place  A., 
or  from  any  place  within  two  miles  thereof:  Held,  that  this  only  applied 
to  Toyages  commencing  within  those  limits,  and  that  no  such  toll  was  pay- 
able for  coal  loaded  at  a  place  more  than  two  miles  from  A.,  although 
ocMiTeyed  upon  a  part  of  the  canal  within  two  miles  of  A.  BriUain  ▼.  The 
Cnmfard  Canal  Co.,  3  B.  &  Aid.  139. 

4.  A  company  were  entitled  to  charge  a  certain  rate  "for  all  cotton  and 
other  wools,  drugs,  and  manufactured  goods.**  Held,  that  this  meant,  not 
all  goods  on  which  human  skill  was  employed,  but  those  articles  made  in 
yrhaX,  are,  in  popular  language,  called  manufactories.  Parker  v.  The  Great 
Western  By.  Co.,  SKA  B.  77 ;  25  L.  J.,  Q.  B.  209. 

5.  A  sum  claimed  for  sending  back  empty  carriages  is  not  "  toU**  within 
the  meaning  of  the  97th  section  of  the  Railways  Clauses  Act,  1845.  Field  v. 
The  Newport,  Abergavenny  and  Herrford  Ry.  Co.,  3  H.  &  N.  409 ;  27  L.  J., 
Exch.  396,  S.  C  And  see  Grantham  Canal  Navigation  v.  Hall,  13  M.  &  W. 
114;  affirmed,  14  M.  &  W.  880. 

6.  A  railway  company  were  required  by  their  special  act  to  carry  as 
oommon  carriers  for  hire,  and  to  afford  to  all  persons  conveying  or  sending 
goods  upon  their  railway  every  reasonable  convenience  and  &cility  for 
loading  and  unloading  goods.    The  act  also  authorized  the  company,  for 


24  RAILWAY  AND  CANAL  CASES. 

carriage  of  goods,  to  demand  a  toll  not  exceeding  three-pence  per  mile. 
Heldy  that  the  company  were  not  entitled  to  charge  an  additional  sum  for 
services  performed,  accommodation  afforded,  and  expense  and  risk  incurred 
in  and  about  the  receiving,  loading,  unloading  and  delivering  the  goods. 
Pegler  v.  The  Monmouthshire  Ry,  and  Canal  Co.,  6  H.  &  N.  644. 

7.  The  word  "  tolls,"  in  the  97th  section  of  the  Railways  Clauses  Act, 
1845,  does  not  mean  charges  for  the  conveyance  of  goods  by  the  railway 
company  in  their  carriages,  but  only  charges  for  the  use  of  the  company^s 
line  by  persons  conveying  their  own  goods  over  the  line  in  their  own 
carriages.  Wallis  v.  The  London  and  South  Western  Ry.  Co.,  39  L.  J., 
Exch.  67. 

See  Index  to  this  volume,  tit.  "  Toll." 

TRAINS.] — See  Express ;  Parliamentary, 

WORKING  AGREEMENT.]—!.  An  agreement  between  two  railway 
companies,  that  the  one  company  will  not  cany  traffic  over  a  particular 
portion  of  their  line,  held,  obiter,  not  illegal.  The  Lancaster  and  Carlisle 
Ry.  Co.  V.  The  North  Western  Ry.  Co.,  2  Kay  &  J.  293. 

2.  Extent  of  liability  under,  as  to  wrongs  committed  against  third  per- 
sons.   Hayes  v.  South  Wales  Ry,  Co.,  9  Ir.  C.  L.  R.  474. 

3.  There  is  no  principle  of  public  policy  which  renders  void  a  traffic 
agreement  between  two  lines  of  railway  for  the  purpose  of  avoiding  com- 
petition. Though  a  public  company  constituted  for  a  particular  purpose 
will  not  be  allowed  to  apply  its  funds  in  a  manner  not  sanctioned  by  the 
constitution  of  the  company,  the  court  will  not  interfere  with  a  traffic 
agreement  between  the  lines  of  railway  to  divide  the  net  earnings  in  certain 
definite  proportions.  Bare  v.  London  and  North  Western  Ry.  Co.,  30 
L.  J.,  Ch.  817. 

4.  A  company  being  owner  of  a  station  enters  into  an  agreement  with 
B.  company  to  make  a  new  junction  between  their  respective  lines,  so  that 
B.  company  may  use  such  station.  C.  company,  having  running  powers 
over  A.  company's  line,  subsequently  enters  into  agreement  with  B.  com- 
pany for  use  of  B.  company's  line.  An  attempt  of  C.  company  to  go  from 
B.  company's  line  to  A.  company's  line  over  the  junction  was  resisted,  on 
the  ground  that  C.'s  agreement  with  B.  did  not  give  a  right  to  use  such 
junction ;  and  even  if  it  did,  such  agreement  was  ultra  vires  and  invalid  as 
being  a  delegation  of  statutoiy  powers,  and,  as  such,  against  public  policy. 
Held  (reversing  the  decision  of  the  Master  of  the  Rolls),  that  the  effect  in 
law  of  the  right  to  make  the  junction  was  to  make  the  two  lines  one  con- 
tinuous line,  which  the  public  had  a  right  to  use,  and  therefore  also  a  com- 
pany working  under  arrangements  with  companies  owning  the  two  lines. 
That  the  agreement,  as  stated,  did  not  amount  to  a  delegation  of  statutory 
powers,  nor  was  it  ultra  vires.  The  Midland  Ry.  Co.  v.  Oreat  Western  Ry. 
Co.,  42  L.  J.,  Ch.  438. 

5.  And  as  to  working  agreements  generally,  see  The  Lancashire  and 
Yorkshire  Ry.  Co.  v.  The  East  Lancashire  Ry.  Co.,  5  H.  L.  792 ;  Winch  v. 
The  Birkenhead,  Lancashire  and  Cheshire  Junction  Ry.  Co.,  5  De  G.  &  Sm. 
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662 ;  Beman  v.  Rufford,  1  Simons,  N.  S.  650;  Tlie  Great  Northern  Ry,  Co, 
▼.  The  Eastern  Countiea  Ry,  Co.^  9  Hare,  306 ;  Simpson  v.  Denison^  10  Hare, 
51 ;  The  Great  Northern  Ry.  Co.  r.  The  South  Yorkthire  Ry.  Co.  and  River 
Dun  Co.y  9  Exch.  642 ;  The  East  Lancashire  Ry.  Co.  v.  The  Lancashire  and 
Yorkshire  Ry.  Co.^  9  Exch.  691 ;  The  London  and  South  Western  Ry.  Co.  v. 
South  Eastern  Ry.  Co.y  8  Exch.  584 ;  The  Midland  Ry.  Co.  y.  The  Amber- 
gatSy  dc.j  and  the  Eastern  Junction  Ry.  Co.j  21  L.  T.  4 ;  The  Rhymney  Ry. 
Co.  V.  The  Taff  Vale  Ry.  Co,^  4  L.  T.,  N.  S.  434;  The  Shrewsbury  and 
Birmingham  Ry.  Co,  v.  London  and  North  Western  Ry.  Co.  and  another ,  17 
Q.  B.  652 ;  The  Midland  Ry.  Co.  v.  The  London  and  North  Western  Ry. 
Co.,  35  L.  J.,  Ch.  831 ;  L.  R.,  2  Eq.  524. 
See  the  Regulation  of  Railways  Act,  1873,  s.  10. 
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James  Hozier^  Petitioner. — Lord  Advocate  Moncrieff —        January  20, 

•^  1855. 

Young.  


The  Calsdonian  Railway  Compant,  Respondent.— 2>.  F. 

Inglis — PaUon  ('). 

Railway  and  Canal  Traffic  Act ^  Title  to  complain  of  the  Rating  of  PaS' 

tengerB*  litres, 

A  nilwBy  company  haying  fixed  the  rates  for  pasaengera  trayelling  between 
the  termini  of  the  line  according  to  a  ranch  lower  scale  than  the  rates  exigible 
from  passengers  traTclUng  between  intermediate  stations:— Held,  that  no  one  has 
a  title  to  complain  of  snch  proportional  rating  unless  there  be  a  competition  of 
iaterest,  or  unless  the  complainer  set  forth  personal  disadyantage  to  himself  ~the 
mere  statement  that  the  complainer  has  freqnent  occasion  to  traTcl  upon  the 
railwaj  not  being  sufficient.  Question,  whether  the  proyisions  of  the  act  apply 
to  the  regulating  of  passengers'  fares  ? 

This  petition  set  forth  that  the  petitioner ^  James  Hozier,  re- 
aided  at  Mauldslie  Castle,  in  the  yicinity  of  the  Motherwell 
Station  of  the  Caledonian  Railway,  and  that  he  had  frequent 
occasion  to  trarel  on  that  railway  between  the  Motherwell 
Station  and  Edinburgh  and  Glasgow,  the  termini  of  the  line. 
That  the  &res  exacted  from  passengers  travelling  from  Mother- 
well Station  to  Edinburgh,  being  a  distance  of  about  forty-three 
miles,  and  vice  vers&,  were  ds.  6d.  by  first-class  carriage,  and 
6#.  4d,  by  second-class  carriage,  by  parliamentary  train  these 
fares  being  reduced  to  6s.  4td.  and  3s.  Id.  respectively.  That 
from  Motherwell  to  Glasgow,  being  a  distance  of  about  sixteen 
miles,  the  &res  exacted  were  for  first-olass  2s.  6d.,  and  for  the 
second-class  Is.  lOcf.,  and  in  the  parliamentaiy  train  Is.  lOd. 

0)  Reported  in  1 7  Sess.  Ca.  302,  and  Workington  JRy,  Co,,  and  Napier  y. 
24  Law  Times,  339,  and  cited  in  The  Glasgow  and  South  Western  Ry, 
Rsfris  ▼.    The    Ofckermouth    and      Co.,  post. 
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1855.  and  1^.  respectively.  That  the  fares  exacted  fi*om  passengers 
HoziEB  travelling  from  the  intermediate  stations  were  at  the  same  rate 
Caledonian  ^^  proportion  to  the  distance  as  the  fares  between  Motherwell 
By.  Co.  and  Edinburgh  and  Glasgow,  while  the  fares  exacted  from 
passengers  travelling  along  the  whole  line  from  Edinburgh  to 
Glasgow,  or  vice  vers&,  were  2s.  by  first-class  carriage,  and  1*. 
by  third-class  carriage.  The  petition  further  set  forth  the  2nd 
section  of  the  Railway  and  Canal  Traffic  Act,  and  the  defini- 
tion of  traffic  in  the  interpretation  clause  of  that  statute  (see 
ante^  p.  1),  and  continued — "The  rates  above  mentioned 
charged  to  the  petitioner,  and  his  family  and  dependents,  for 
travelling  on  the  Caledonian  Railway  between  Edinburgh  and 
Motherwell,  and  Motherwell  and  Glasgow  respectively,  as 
compared  with  the  rates  also  above  mentioned  charged  to  pas- 
sengers travelling  through,  between  Edinburgh  and  Glasgow, 
amount  to  an  undue  and  unreasonable  preference  to  and  in 
&vour  of  such  through  passengers  over  the  petitioner  and 
others  travelling  between  Motherwell  and  Edinburgh,  or 
Motherwell  and  Glasgow,  or  intermediate  places,  and  the 
charging  of  such  rates  as  are  charged  to  the  petitioner  and  his 
family  and  dependents  as  aforesaid,  is,  in  tiie  circumstances,  in 
violation  and  contravention  of  the  provisions  of  the  said  statute 
above  quoted;  and  tiie  petitioner  is  aggrieved  by  being  charged 
9s.  6d.  for  travelling  between  Motherwell  and  Edinburgh — a 
distance  of  forty-tiiree  miles — while  passengers  travelling  in  the 
same  train,  and  the  same  class  of  carriage,  between  Glasgow 
and  Edinburgh — a  distance  of  fifly-nine  miles — pay  only  2*." 

He  therefore  prayed  tiie  court  "  to  find  that  the  proceedings 
complained  of  are  in  violation  or  contravention  of  the  said 
Railway  and  Canal  Traffic  Act,  1854,  by  the  said  Caledonian 
Railway  Company,  and  to  interdict  the  said  company  jfrom 
further  continuing  such  violation  or  contravention  of  the  said 
act,  and  to  enjoin  obedience  to  the  same,  with  certification  that, 
in  case  of  disobedience  of  such  interdict,  the  court  will  proceed 
in  terms  of  said  statute ;  and  further  to  order  the  payment  by 
said  company  of  a  penalty  provided  by  the  act,  in  case  of  the 
railway  &iling  to  obey  the  interdict." 

To  this  petition  the  Caledonian  Railway  Company  lodged 
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answers,  statiDg  that  the  petitioner,  Mr.  Hozier,  "  is  a  large         1S55. 
holder  of   stock   in  the   Edinburgh  and    Glasgow   Railway       Hozieb 
Company,  and  the  present  application  is   presented  for  the  Caledonian 
parpose  of  putting  a  stop,  if  possible,  to  the  competition  of  the       ^^-  ^• 
respondents  in  the  conveyance  of  passengers  between  the  towns 
which  form  the  termini  of  the  railway  in  which  the  petitioner 
holds  these  shares." 

Under  the  authority  of  the  statutes  by  which  they  were  in- 
corporated, the  respondents  were  entitled  to  charge  certain 
rates  for  passengers,  but  they  were  not  boimd  to  charge  the  full 
rates  authorized  by  the  act.  "  They  are  entitled  to  fix,  and 
they  have  accordingly  fixed,  rates  from  point  to  point  on  the 
railway,  and  these  rates  are  charged  equally  against  all  parties 
who  may  have  occasion  to  travel  the  same  distance.  The 
petitioner  does  not  and  cannot  allege  that  different  rates  are 
exacted  fix>m  him,  or  from  his  fiimily  or  dependents  on  account 
of  travelling  along  any  portion  of  the  railway,  firom  the  ral^s 
levied  fix>m  any  other  party.  No  railway  company  is  bound  to 
charge  the  full  maximum  rate  authorized  by  statute,  and  no 
company  is  bound  to  charge,  and,  in  point  of  fact,  no  railway 
company  has  ever  charged  strictly,  in  proportion  to  the  distance 
which  the  passengers  may  travel  along  the  line ;  and  it  is  quite 
obvious  that  a  very  different  expense  is  incurred  in  the  trans- 
port of  passengers  to  much  frequented  places,  firom  what  is 
incurred  to  places  where  there  are  few  passengers,  so  that  any 
such  rule  would  be  unjust." 

They  pleaded : — That  the  first  provision  of  the  act  referred  to 
by  the  petitioner  was  intended  to  prevent  interruptions  to  the 
traffic  of  particular  lines,  to  the  prejudice  of  others ;  and  the 
second  was  to  secure  that  all  commodities  should  be  equally 
favoured  in  transmission,  though,  from  the  rates  allowed  for 
different  descriptions  of  traffic,  the  remuneration  for  the 
carriage  of  these  commodities  might  differ :  That  the  present 
apphcation  had  nothing  to  do  with  the  matter  of  a  preference 
of  particular  parties  in  the  transmission  of  traffic,  or  a  preference 
given  to  one  description  of  traffic  over  another,  but  as  to  rates 
chargeable  for  passengers  along  different  parts  of  the  line. 
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1855.  Therefore,  that  the  provision  of  the  statute  founded  on  by 

HoziEB      the  petitioner  not  having  any  reference  whatever  to  the  question 

Cale^niak  of  proportional  rating  upon  passengers  travelling  upon  different 

Ry.  Co.       portions  of  the  same  railway,  the  petition  fell  to  be  dismissed 

with  expenses  (*). 

Lord  President  {^). — I  cannot  say  that  I  have  any  difficulty 
at  all  upon  this  point,  nor  have  I  felt  any  from  the  beginning. 
It  appears  to  me  that  the  provisions  of  the  Railway  and  Canal 
Traffic  Act  do  not  apply  to  this  matter,  and  I  think  also  that 
the  petitioner  has  not  shown  any  title  or  interest  to  main- 
tain this  complaint.  The  statute  did  not  require  to  provide 
us  with  a  prosecutor,  as  may  have  been  necessary  in  England. 
Either  the  public  prosecutor,  or  any  private  party  having  an 
interest,  might  institute  the  complaint.  But  I  do  not  see  that 
this  petitioner  has  shown  any  interest  at  all.  I  put  the  ques^ 
tipn,  whether  he  suffered  any  disadvantage  by  the  proportional 
rating  complained  of;  and  the  answer  was,  that  he  did  not 
complain  of  any  disadvantage,  but  that  he  did  not  choose 
that  parties  travelling  from  Edinburgh  to  Glasgow  should 
enjoy  the  benefit  of  a  cheaper  rate  of  travelling  than  he  himself 
could  enjoy.  It  does  not  appear  to  me  to  be  a  matter  which 
the  statute  provides  for  at  aU.  It  provides  for  giving  undue 
preference  to  parties  pari  passu  in  the  matter,  but  you  must 
bring  them  into  competition  in  order  to  give  them  an  interest 
to  complain.  If  two  towns  were  situated  on  the  line  of  rail- 
way, and  the  market  day  of  Edinburgh  being  Wednesday, 
if  the  railway  company  were  to  resolve  to  carry  goods  on 
Tuesday  from  the  one  burgh,  and  I'esolved  not  to  carry  goods 
at  all  for  the  other  burgh  till  Thursday  for  the  same  destinar 
tion,  that  would  be  a  competition  of  interest,  and  a  well- 
founded  ground  for  complaint  under  the  statute  at  the  instance 
of  parties  connected  with  the  second  station  by  residence  or 
traffic,  because,  in  that  case,  there  would  be  an  undue  pre- 
ference of  one  competing  interest  over  another.     But  there  is 

(*)  Attorney-  General  t.  The  Bir-      gow  and  South  Western  Ry,  (h.,  15 
mingham  and  Derby  Junction  Bail,      Seas.  Ca.  523. 
Cp.,  2  Ry.  Ca,  J 24;  Finnie  v.  Olae-         (»)  McNeill, 
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notHng  of  that  sort  here.     No  injury  is  done  to  the  party         1866. 
complainmg ;  and  it  is  always  to  be  regarded,  in  a  matter  of  this      Hozieb 
kind,  that  a  company  reducing  rates  to  all  parties  travelling  Caledonian 
along  their  line  do  so  at  their  own  risk,  and  they  themselves       R^.  Ck>. 
are  the  parties  who  suffer.     I  think  the  petitioner  has  no  interest 
here  to  prosecute  this  complaint ;  and  further,  I  do  not  think 
that  the  statute  applies. 

Lord  Ivory. — I  am  entirely  of  the  same  opinion. 

Lord  CurriehilL — I  arrive  at  exactly  the  same  result.  I 
would  not  like  to  found  my  opinion  exactly  on  the  want  of 
title,  and  I  should  like,  if  we  went  on  that  alone,  to  hear  more 
argument  regarding  it.  It  appears  to  me  that  the  question 
of  title  is  mixed  up  very  much  with  the  merits,  because  if 
the  pursuer  were  right  in  the  construction  of  the  statute,  and 
in  the  kind  of  interest  stated  here,  if  right  on  the  merits, 
perhaps  it  might  be  difficult  to  say  that  he  had  not  a  title  to 
sue  the  action;  therefore,  I  think  that  the  merits  and  the 
title  are  very  much  tied  up  together.  Further,  it  was  main- 
tained in  the  answer  to  the  petition,  that  the  statute  does 
not  apply  to  passengers'  rates.  Now,  I  cannot  consent  to  that 
doctrine  broadly  without  qualification,  for  I  can  easily  imagine 
that  the  power  of  rating  may  be  used  as  a  means  of  creating 
that  disadvantage  which  it  is  the  object  of  the  statute  to  remedy. 
But  what  is  this  complaint?  The  only  case  stated  in  the 
petition  is,  that  passengers  passing  from  Glasgow  to  Edinbui^h, 
or  from  Edinburgh  to  Glasgow,  are  carried  at  a  cheaper  rate 
than  passengers  firom  Motherwell  to  either  of  these  places. 
Now,  that  is  an  advantage  no  doubt  to  those  passengers  travelling 
between  Edinburgh  and  Glasgow.  But  is  it  an  unfair  advan- 
tage over  other  passengers  travelling  between  intermediate 
stations  ?  The  complainer  must  satisfy  us  that  there  is  some- 
thing unfair  or  unreasonable  in  what  he  complains  of  in  order 
to  warrant  any  interference.  Now,  I  have  read  the  statement 
in  the  petition,  and  I  have  listened  to  the  argument  in  support 
of  it,  to  find  what  is  unreasonable  in  giving  that  advantage  to 
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through  passengers.     What  disadvantage  do  Motherwell  pas- 

HoziEB       sengers  suffer  bj  this  ?     I  think  that  no  answer  was  given  to 

Caledonian  this,  except  that  there  was  none.     Upon  the  whole,  therefore,  I 
By.  Co.       ^^  f^j,  j-efliging  this  petition. 

Petition  refused  (*). 

Birmingham  and  Derby  Junction 
By.  Co.,  2  Rj.  Ca.  124;  Jones  t.  Tke 
Eastern  Counties  By.  Co.,  and  per 
curiam  in  Bansomc  v.  Eastern  Coun- 
ties By.  Co.,  post.  As  to  the  pre- 
ference of  one  town  oyer  another,  aee 
Leiy  on  the  Railwaj  and  Canal  Traffic 
Acts,  p.  73.  As  to  passengers'  fares 
being  within  the  act,  see  The  Caterkam 
By.  Co.*s  Case,  post,  and  especially  the 
jadgments  oiWUliams  and  WUles,  J  J., 
therein.  See  also,  on  this  point,  Jones* 
Case,  post,  p.  45. 


(^)  In  the  report  in  the  Law  Times, 
Lord  Curriehill  is  reported  to  have 
added : — "  This  petitioner's  complaint 
maj  be  likened  to  that  of  the  labourer 
who,  haying  worked  all  daj,  complained 
that  others  who  had  worked  much  less, 
receiyed  a  penny  like  himself."  As 
to  the  preference  of  terminal  to  inter- 
mediate traffic,  see  per  Cookbtim,  C.  J., 
in  Baxendale  y.  Great  Western  By. 
Co.  (^Beading  Case),  and  by  the  same 
learned  judge  in  Harris*  Case,  post. 
See   also  Attorney -General   v.   The 


KoTemher  28, 
1856. 


The  Caterham  Railway  Company 

The  London,  Brighton  and  South  Coast  Railway  Com- 
pany and  The  South  Eastern  Railway  Company  (*). 

Inequality  of  Charges  hy  Bailway  Company — Stoppage  of  Trains — Third 

Class  Betum  Tickets—  Covered  Stations. 

It  is  not  a  sufficient  ground  for  the  interference  of  this  court,  under  the  Rail- 
way and  Canal  Traffic  Act,  1854  (*),  that  a  railway  company  charge  higher  fares 
for  distances  on  one  of  their  branch  lines  than  they  charge  for  equal  distances  on 
another  (*);  nor  that  they  issue  third-class  return  tickets  on  one  branch  line  and 
not  on  another.  Nor  will  the  court  interfere  with  the  arrangements  of  a  railway 
company  respecting  the  number  of  trains  that  stop,  or  the  times  at  which  they 
stop,  at  any  particular  station,  unless  it  be  distinctly  shown  that  such  arrange- 
ments do  not  sufficiently  proyide  for  the  accommodation  of  the  public. 

A  railway  company  issued  third-class  return  tickets  to  stations  a  certain  dis- 
tance only  down  their  line.  The  court  refused  to  enjoin  them  to  issue  such  tickets 
to  stations  beyond  that  distance. 


(»)  Reported  in  1  C.  B.,  N.  S.  410, 
and  26  L.  J.,  C.  P.  16,  and  dted  in 
Baxendale  y.  North  Devon  By.  Co. ; 
Harris  y.The  Coekermouth  and  Work- 
ington By.  Of.;  Nicholson  y.  Great 


Western  By.  Of.  {No.  1)  ;  Same  r. 
Same  (No.  2),  post, 

(')  The  questions  arose  under  the 
2nd  section  of  the  act    See  ante,  p.  1. 

(*)  See  note  (')  to  this  case. 
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Sewthle-^h  oovered  station  is  a  reasonable  ^leoominodation,  which  a  railwaj  1850. 

compan J  b  bound  to  provide  for  the  public  (*).  — ^__ 

Per  Crowdety  J. — ^It  appears  that  nndne  preference  and  nndae  ptejadice  refer  C^KmAM 

to  penooB  and  companieii  using  the  line  between  the  same  termini  (*).  ^ 

BSXQHTOK 

Sir  J^.  Kelly y  Q.C.  {WelUy  Serj.,  was  with  him),  moved,  ^^^^w" 
on  behalf  of  the  Caterham  Bailwaj  Company,  for  a  writ  of  Bt.  Coa. 
injunction  under  the  Railway  and  Canal  Traffic  Act,  1854, 
enjoining  the  London,  Brighton  and  South  Coast  Railway 
Company  and  the  South  Eastern  Railway  Company  to  affi)rd 
to  the  Caterham  Railway  Company  the  same  &cilitie8  as  they 
afforded  to  the  traffic  on  other  branches  of  their  respective 
lines,  and  to  desist  firom  giving  any  undue  or  unreasonable 
preference  or  advantage  to  or  in  &vour  of  any  other  particular 
person  or  company,  or  any  other  particular  description  of 
traffic* 

It  appeared  from  the  affidavits  that  the  Caterham  Railway 
Company  was  incorporated  in  1854  by  the  17  &  18  Vict.  c.  68^ 
^  An  Act  for  making  a  Railway  from  the  London,  Brighton  and 
South  Coast  Railway  to  Caterham  in  the  County  of  Surrey." 
The  railway  which  conmiences  at  the  Godstone  Road  Station 
of  the  London,  Brighton  and  South  Coast  Railway,  was 
opened  on  the  5th  August,  1856,  for  the  conveyance  of  pas- 
sengers, &c.,  firom  the  Godstone  Road  Junction  to  Coulsdon, 
Warlingham,  and  Caterham;  and  a  time  table  was  issued 
showing  the  times  of  starting  of  the  several  trains  running 
between  London  Bridge  and  Caterham,  in  conjunction  with 
the  trains  of  the  Brighton  and  the  South  Eastern  Railway 
Companies, 

The  South  Eastern  Railway  Company  are  the  proprietors 
of  the  main  line  between  London  and  a  point  near  New  Cross. 
The  London,  Brighton  and  South  Coast  Railway  Company 
are  the  proprietors  of  the  rest  of  the  line  to  the  Godstone  Road 
or  Caterham  Junction.  The  distance  between  London  and 
the  Caterham  Junction  is  thirteen  miles,  and  between  London 
and  Caterham  eighteen  miles. 

(*)  This  is  the  onlj  case  in  which      the  Railway  and  Canal  Traffic  Act, 
defective   station   arrangements   have      1854. 
been  brought  before  the  Conrt  nnder         (*)  See  note  (*)  to  this  case. 

TOL.  I.  D 
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Catbbhah 
By.  Ck). 

V, 
AND  SOUTa 

Eastbbn 
By.  Cos. 


It  was  alleged  that  the  times  for  starting  the  trains,  as  shown 
in  the  table  (which  was  set  out  in  the  affidavits),  were  incon- 
yenient,  and  the  &res  excessiye  and  unreasonable  and  prejudicial 
to  the  interests  of  the  Caterham  Railway  Company  That 
the  &.res  charged  to  the  public  travelling  on  the  Caterham  Bail- 
way  by  the  London,  Brighton  and  South  Coast,  and  the  South 
Eastern  Railway  Companies,  were  much  greater  than  the  fares 
charged  by  them  to  the  public  travelling  on  their  branch  lines 
to  Epsom  or  to  Wimbledon ;  and  that  the  said  two  companies 
did  not  issue  third-class  return  tickets  to  and  firom  Caterham 
and  London  as  they  did  to  and  from  Epsom  and  Wimbledon, 
thereby  giving  an  imfiiir  preference  to  the  public  travelling  to 
and  from  Epsom  and  Wimbledon,  and  a  disadvantage  to  the 
public  travelling  to  and  firom  Caterham.  That  a  sufficient 
number  of  trains  were  not  allowed  to  stop  at  the  Caterham 
Junction,  and  that  the  times  of  stopping  were  inconvenient  to 
the  public ;  and  lastly,  that,  although  at  every  other  junction 
on  tlie  lines  a  proper  covered  place  was  provided  for  the  con- 
venience of  passengers  waiting  for  trains,  there  was  none 
provided  at  the  Caterham  Junction. 


Cresswelly  J. — By  the  act  of  parliament,  17  &  18  Vict.  c.  31, 
very  extensive  powers  are  conferred  on  this  Court,  powers  which 
may  be  exercised  for  the  benefit  of  the  public,  but  which  may 
be  also  exercised  to  the  wrong  and  detriment  of  persons  carry- 
ing on  a  great  trade;  and  we  ought,  therefore,  to  be  very 
cautious  to  ascertain  that  there  is  reasonable  ground  for 
believing  that  the  act  has  been  infiinged  before  we  interfere. 
Four  grounds  of  complaint  have  been  made  in  this  case.  The 
first  is  of  unequal  rates  charged  by  the  Brighton  and  the  South 
Eastern  Companies  to  persons  travelling  on  their  Unes  to  the 
Oaterham  Branch,  as  compared  with  the  rates|charged  by  them 
to  persons  travelling  on  their  line  to  other  places;  but  no 
inequality  is  complained  of  in  the  rates  charged  for  going  to 
the  Caterham  Junction  as  compared  with  the  rates  charged  for 
Other  distances  on  the  same  line^  and  it  is  not  enough  to  show 
an  inequality  as  compared  with  the  rates  charged  on  another 
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line  (^).  The  words  of  the  second  section  are,  '^  no  such  company 
shall  make  or  giye  any  undue  or  unreasonable  preference  or 
advantage  to  or  in  fikvour  of  any  particular  person  or  company, 
or  any  particular  description  of  traffic,  in  any  respect  whatso- 
ever, nor  shall  any  such  company  subject  any  particular  person 
or  company,  or  any  particular  description  of  traffic,  to  any 
undue  or  unreasonable  prejudice  or  disadvantage  in  any  respect 
whatsoever."  It  cannot  be  said  that,  because  persons  may 
travel  for  a  less  chai^  between  Epsom  and  London  than  they 
can  between  Caterham  and  London,  any  undue  or  unreasonable 
preference  is  given  to  any  particular  person  or  company,  or 
that  they  are  subjected  to  any  undue  or  unreasonable  prejudice  or 
disadvantage.  AU  persons  travelling  firom  Caterham  to  London 
are  chained  the  same.  The  second  ground  of  complaint  is, 
that  a  sufficient  number  of  trains  are  not  allowed  to  stop  at  the 
Caterham  Junction,  and  that  the  times  of  stopping  are  incon- 
venient. As  to  this,  it  is  not  shown  that  there  is  any  other 
station  on  the  same  line  of  a  similar  character,  and  to  which 
the  traffic  is  of  the  same  description  and  proportionate  amount, 
at  which  greater  fiicilities  are  given ;  and  I  think  no  sufficient 
case  is  made  out  for  our  interference  on  that  ground.  The 
third  ground  of  complaint  is,  that  these  companies  refuse  to 
issue  third-class  return  tickets  to  Caterham.  But,  by  the  time 
bill  referred  to,  it  appears  that  third-class  return  tickets  are  not 
issued  to  any  station  on  the  line  below  Croydon.  There  will 
therefore  be  no  rule  on  that  ground.  With  respect  to  the 
fourth  ground  of  complaint,  viz.,  the  absence  of  a  convenient 
covered  station  at  the  Caterham  Junction,  I  think  the  absence 
of  such  accommodation  subjects  passengers  on  the  Caterham 
line  to  undue  prejudice  and  inconvenience,  and  it  appears  that 
there  are  covered  stations  at  all  the  other  places  on  the  line ;  as 
to  that  therefore  the  rule  may  go. 


1866. 

Caterham 
Ry.  Co. 

V, 

Briohtoit 

AKD  South 

Eastsbn 

By.  Co& 


(*)  It  wodM  seem  tbat  tickets  to  Wim- 
bledon, Epaom  and  Caterham  Jnnction 
alike  niut  hare  been  issued  jointly  by 
the  Defendant  companies  in  each  case; 
the  trains,  too,  traTersed  the  same  line 
between  London  and  Croydon:  under 


these  circnmstances,  did  not  the  in- 
equality in  the  fares  complained  of  by 
the  Caterham  Railway  Company  relate 
to  different  branches  of  the  same  Une^ 
and  not  to  different  lines?  And  see 
note  {*)  to  this  case. 
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I85g. 

Catebham 

&T.  Co. 

r. 

Briohtoh 

ASB  South 

Eabtern 

Hr  Co& 


fFilliams,  J. — I  am  of  the  same  opinion.  As  to  the  first 
point,  I  think  no  case  of  undue  preference  is  made  out  in 
&Y0ur  of  an  J  particular  person  or  company,  because  passengers 
are  carried  at  a  lower  rate  on  other  branches  of  the  Brighton 
and  the  South  Eastern  Companies'  lines.  K  the  excess  of 
charge  on  the  Caterham  branch  was  owing  to  a  design  on  the 
part  of  the  other  companies  to  exclude  the  Caterham  Company 
fix>m  the  benefits  to  be  derived  firom  the  use  of  their  lines,  that 
would  be  a  ground  for  our  interference  under  the  act  Q),  But 
no  such  design  is  shown  here.  As  to  the  second  ground  of 
complaint,  I  am  not  able  to  judge  firom  the  materials  before  us 
whether  or  not  more  trains  are  necessary  for  the  conyefdence 
of  the  public ;  and  whether  the  Brighton  and  South  Eastern 
Companies  can  reasonably  be  required  to  stop  their  trains  more 
frequently  or  at  other  times  at  the  Caterham  Junction  must 
obviously  depend  upon  the  profit  to  be  got  by  it,  and  we  have 
not  all  the  circumstances  before  us  sufficient  to  enable  us  to 
come  to  a  right  conclusion  on  the  matter.  As  to  the  third- 
class  return-tickets,  there  may  be  very  good  grounds  for  not 
issuing  them  to  any  stations  beyond  Croydon,  and  had  the 
companies  been  in  the  habit  of  issuing  them  to  other  stations 
beyond  and  refused  to  issue  them  to  Caterham,  there  might 
have  been  some  reason  for  the  complaint.  As  to  the  complaint 
of  want  of  proper  acconmiodation  at  the  Caterham  Junction 
station,  I  think  there  ought  to  be  a  rule  as  to  that 


Crowdert  J. — I  agree  with  my  brothers  Cresswell  and 
WUliams,  that  upon  the  first  three  grounds  of  complaint  the 
rule  ought  to  be  refused.  I  think,  when  we  find  the  same  rate 
charged  to  every  person  trayelling  on  the  same  portion  of  line, 
that  it  cannot  be  said  that  any  undue  prefi^rence  is  shown  to  any 
particular  person  or  company,  or  any  undue  prejudice  imposed; 
and  those  words  in  the  act  appear  to  me  to  refer  to  persons  and 
companies  using  the  line  between  the  same  termini  (").     With 


(^)  It  is  important  to  obaerye  that 
the  learned  judge  here  makes  intention 
material  to  the  question  of  undue  pre- 
ference or  prej  udice.  But  Erie,  C.  J.,  in 
a  later  case,  clearly  holds  intention  to  be 


immaterial.  See  his  judgment  in  Bae^ 
endaU  t.  South  Western  Ry.  Of,,pogt. 
(*)  See  also  Bennett  t.  Manchester, 
Sheffield  and  Lineolnehire  Ry,  Cb.; 
Jonesr, Eastern  ConntiesRy.  Ctt.,pest, 
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respect  to  the  number  of  trains  and  the  times  of  stoppings  it  is 
not  shown  on  the  affidavits  that  the  companies  have  been  guilty 
of  any  impropriety.  It  is  not  shown  that  the  accommodation 
which  the  public  have  a  right  to  expect  is  not  supplied.  If  it 
were  not,  that  might  be  a  good  ground  for  our  interference.  As 
to  the  thirdnslass  return-tickets,  none  are  issued  for  stations 
below  Croydon,  and  there  is  no  inconvenience  or  hardship  to  be 
complained  of  on  that  ground.  But  with  respect  to  the  want 
of  a  covered  station  at  the  Caterham  Junction,  I  think  that  is 
a  reasonable  accommodation  to  which  the  public  are  entitled, 
and  that  there  ought  to  be  a  rule  as  to  that. 


1866. 

Catebham 
Ry.  Co. 

V. 

Bbighton 

AND  South 

Eastekn 

Ry.  Cos. 


Willes,  J. — I  am  of  the  same  opinion.  I  do  not  doubt  the 
power  of  this  Court  to  interfere  on  any  one  of  the  grounds 
complained  of,  if  any  good  reason  for  it  were  shown ;  but  I 
think  we  ought  not  to  interfere  without  being  satisfied  that  there 
are  good  reasons  for  so  doing,  and  the  latter  part  of  the  2nd 
section  of  the  Act  shows  that  the  object  of  our  interference 
should  be  to  insure  the  convenience  and  accommodation  of  the 
public*  The  vague  statements  in  these  affidavits  are  not 
sufficient  to  show  inconvenience  or  want  of  reasonable  accom- 
modation to  the  public. 

Rule  accordingly  (9). 


p.  46;  Bozier  r.  Caledenian  Ry,  Co., 
ante,  p.  27;  and  the  remarks  of  Hrle, 
C.  J.,  in  NichoUon  v.  Great  Western 
Ry.  Co,  {No,  2), post.  Bat  see  on  the 
other  hand  the  cases  of  Ransome  y. 
Eiutem  Counties  Ry,  Co. ;  Harris  t. 
Cockermouthand  Workington  Ry.  Co., 
post.  The  learned  judge  probably  had 
in  his  mind  the  equality  clause  (s.  90) 
of  the  Railway  Clauses  Act,  1845, 
which,  after  ^Ting  power  to  the  com- 
pany to  yary  its  tolls,  proTides  that 
**  all  soch  tolls  be  at  all  times  charged 
eqoally  to  all  persons  and  after  the 
same  rate,  whether  per  ton  per  mile  or 


otherwise,  in  respect  of  all  passengers 
and  of  all  goods  or  carriages  of  the 
same  description,  and  conveyed  or  pro- 
pelled by  a  like  carriage  or  engine, 
passing  only  over  the  same  portion  of 
the  line  of  railway  under  the  same 
circnmstafuses," 

{*)  The  mle  was  not  drawn  np:  the 
Brighton  and  the  Soath  Eastern  Com- 
panies being  willing  to  provide  a  covered 
station  at  the  Caterham  Junction,  ac- 
cording to  the  intimation  given  by  this 
Court  that  it  was  a  reasonable  aooom- 
modation. 
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January  Id^ 
1867. 


Barret 

V. 

The  Great  Northern  and  The  Midland  Railway 

Companies  (}). 

Poitenger  2yqffie — Individual  or  Public  Qrieranee^ReaMnahle  Accommo-' 

dation — Corretpandence  of  Trains. 

In  order  to  iDdace  this  Court  to  interfere  nnder  the  Railway  and  Canal  Traffic 
Act,  1854,  for  the  purpose  of  enjoining  a  railway  company  to  rnn  through  trains 
on  a  continuous  line  of  railways,  it  is  not  necessary  to  show  a  case  of  individnal 
grievance,  hut  it  is  necessary  to  show  a  case  of  public  inconyenience. 

The  Court,  in  judging  what  is  reasonable  accommodation,  will  consider  the 
general  traffic  of  the  railway,  and  the  accommodation  which  such  traffic  requires. 

Semble. — If  there  were  two  competing  companies  having  lines  from  A.  to  B., 
and  one  of  them  had  a  continuation  from  B.  to  C,  and  the  company  having  such 
continuation  arranged  the  departures  from  B.  so  as  to  interfere  seriously  with  the 
other  line  and  put  the  public  to  inconvenience  thereby  and  force  the  traffic  to  B. 
over  a  greater  extent  of  line,  at  a  sacrifice  of  time  or  cost,  this  Court  would 
interfere. 

This  was  a  complaint  under  the  Railway  and  Canal  Traffic 
Act,  1854.  The  complainant,  Joseph  Morton  Barret,  stated 
the  following,  among  other  things,  in  his  affidavit  in  support  of 
his  complaint : — That  he  had  frequent  occasion  to  travel  between 
London  and  Leeds  and  Leeds  and  Lancaster,  and  the  inter- 
vening towns.  That  he  had  occasion,  on  the  4th  of  July  last, 
to  travel  between  London  and  Settle,  one  of  the  towns  upon 
the  North  Western  Railway  between  Leeds  and  Lancaster. 
That  the  North  Western  Railway  is  worked  by  the  Midland 
Railway  Company,  and  such  North  Western  Railway  has  its 
southern  terminus  between  Settle  and  Leeds  at  Sldpton,  in 
Yorkshire.  That  the  Midland  Railway  extends  from  Skipton 
to  Leeds,  and  from  Leeds  extends,  on  the  one  hand,  to  Rugby, 
where  it  joins  the  London  and  North  Western  Railway,  which 
extends  from  Rugby  into  London,  having  its  station  at  Euston 
Square ;  and,  on  the  other  hand,  the  Midland  Railway  extends 

{})  Reported  1  C.  B.,  N.  S.  423,  and      Ry,  Co.^  and  Beadell  t.  Eastern  Coun- 
26  L.  J.,  C.  P.  83 ;  and  cited  in  Palmer      ties  Ry,  Of.,  post, 
y, London,  Brighton  and  South  Coast 
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fix>m  Leeds  to  Methley,  where  it  joins  tlie  Lancashire  and 
Yorkshire  Kailway,  and  such  Lancashire  and  Yorkshire  l&aiU 
way  extends  from  Methlej  to  Askem  in  Yorkshire,  where  it 
joins  the  Great  Northern  Railway,  which  extends  from  Askem 
to  London,  where  it  has  its  stations  at  King's  Cross.  That  the 
line  of  railway  from  Settle  through  Skipton,  Leeds,  Methley, 
and  Askem  to  London  is  a  continuous  line.  That  the  Great 
Northem  Railway  Company  work  continuous  trains  from 
King's  Cross  in  London  over  their  own  line,  over  the 
Lancashire  and  Yorkshire  Railway  from  Askem  to  Methley; 
and  over  the  Midland  Railway  from  Methley  into  Leeds.  That 
the  line  from  Settle  through  Skipton,  Leeds  and  Rugby  to 
London  is  also  a  continuous  line,  and  continuous  trains  are 
worked  by  the  London  and  North  Western  Railway  Company 
from  the  Euston  Square  station  in  London  to  Rugby,  and  by 
the  Midland  Railway  Company  from  Rugby  to  Settle.  That 
the  length  of  the  route  from  King's  Cross  in  London  to  Settle 
is  nineteen  miles  and  one  quarter  shorter  than  the  route  from 
Euston  Square  in  London  to  Settle.  That  the  said  Joseph 
Morton  Barret  wrote  and  sent  the  following  letter  to  the  secretary 
of  the  Great  Northem  Railway  Company : — 

**  Sir, — I  beg  to  gire  you  notice  that,  considering  the  railway 
companies,  under  the  Railway  and  Canal  Trauffic  Act,  1854, 
as  regards  traffic  intended  to  pass  over  more  than  one  line  of 
railway,  are  bound  to  book  through  in  any  case  where  their 
railways  form  part  of  a  continuous  line,  so  that  no  obstruction 
may  be  offered  to  the  public  desirous  of  using  such  railways  as 
a  continuous  line  of  communication,  I  shall,  to-morrow,  demand 
to  be  booked  by  the  train  leaving  King's  Cross  station  at 
9.30  a.m.  through  to  Settle  in  Yorkshire,  to  which  place  your 
railway,  and  those  of  the  Midland  and  North  Western  Com- 
panies, form  a  continuous  line  of  communication.  I  beg  frui^her 
to  state  that,  in  case  you  should  refuse  so  to  book  through,  it  is 
my  intention  to  apply  to  Her  Majesty's  Court  of  Common 
Pleas,  at  Westminster,  for  such  remedy  in  that  behalf  as  is' 
provided  by  the  said  Act." 

That  on  Friday,  the  4th  of  July  last,  about  9.20  a.m., 
the  deponent  went  to  King's  Cross  station  and  appUed  at  the 


«»s 


185T. 
Babbbx 

V, 

Gbbat 

NOBTHEJUf 
AND 

Midland 


40 


RAILWAY  AND  CANAL  CA6£S. 


1867. 


Babrbt 

Gbsat 
nobthbbn 

AND 

Midland 
BT.Ck>a 


railway  booking-office  to  the  clerk  in  charge  therc^  demanding 
a  ticket  which  would  enable  him  to  pass  by  the  Great  Northern 
railway  through  to  Settle  in  Yorkshire  by  the  express  train 
then  about  to  leave  London  at  9.Z0,  and  he  offered  to  pay 
for  such  ticket.  That  the  clerk,  in  answer  to  his  application, 
said  *^  We  do  not  issue  tickets  to  Settle,  but  only  to  Leeds  and 
Bradford  in  that  direction."  That  the  deponent  then  took  a 
ticket  by  the  said  train  to  Leeds,  which  is  the  furthest  point 
upon  the  said  route  to  which  the  Great  Northern  Company 
work,  and  arrived  at  the  Leeds  station  at  2.30  p.m.  of  the  same 
day.  That,  on  his  arnval,  he  inquired  of  the  Great  Northern 
officers,  at  their  said  station,  whether  there  was  any  train  on  to 
Settle,  and  was  informed,  as  he  beUeved  the  &ct  to  be,  that 
there  was  no  such  train,  but  that  such  trains  only  ran  £rom  the 
Midland  station.  That  he  then  went  to  the  Midland  station  in 
Leeds,  to  meet  the  next  train  to  Settle,  which  started  at  5.30 
the  smne  afternoon,  booked  himself  to  travel  by  such  train,  and 
arrived  at  Settle  at  7.45  the  same  evening.  That,  if  the  train 
by  which  he  travelled  fi*om  London  to  Leeds  had  passed  con- 
tinuously from  London  to  Settle,  and  travelled  at  the  same  rate 
at  which  it  had  passed  from  London  to  Leeds,  the  deponent 
would  have  arrived  at  Settle  at  about  3.45  on  that  afternoon, 
but,  by  the  interruption  of  the  journey  from  the  want  of  such 
through  train,  he  lost  on  his  said  journey  about  4  hours. 

[The  affidavit  then  stated  that  a  similar  application  was 
made  on  the  7th  of  July,  for  a  through  ticket  by  the  12.45 
p.m.  train  from  Settle  to  King's  Cross  by  the  Midland,  Great 
Northern,  and  North  Western  Railways,  and  a  refusal  on  the 
same  ground,  but  an  offer  to  book  through  to  Euston  Square. 
It  then  proceeded, — ] 

That  finding  he  could  not  procure  a  through  ticket  to  King's 
Cross,  the  deponent  took  a  ticket  to  Leeds  and  travelled  by 
the  train,  leaving  Settle  at  12.45  p.m.,  and  reached  Leeds  at 
about  2.50  in  the  afternoon  of  the  same  day :  That  he  was  set 
down  at  the  Midland  station  at  Leeds,  where  he  was  informed 
and  beUeved  a  train  was  waiting  to  carry  passengers  on  to 
Euston  Square ;  but  he  found  no  train  going  on  to  King's 
Cross ;  and  he  was  obliged  to  go,  and  accordingly  went,  to  the 
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Great  Northern  station,  which  is  about  a  quarter  of  a  mile 
lower  down  the  same  street,  and  took  a  ticket  for  the  first  train 
going  on  to  London,  which  lefl  Leeds  at  4.10  in  the  afternoon : 
That  the  deponent  had  then  to  stay  in  Leeds  about  an  hour 
and  twenty  minutes  between  the  arrival  of  the  train  from  Settle 
and  the  departure  of  the  train  for  London ;  and  he  arrived  in 
London  that  evening  by  such  train,  which  is  due  at  King's 
Cross  about  9.30:  That,  although  the  Midland  and  Great 
Northern  Bailway  stations  at  Leeds  are  distinct,  yet  the  Mid* 
land  Bailway  trains,  in  working  firom  Settle  into  their  own 
station  in  Leeds,  pass  by  the  entrance  of  the  Great  Northern 
station,  and  the  Great  Northern  I^^^lway  trains,  in  working  firom 
their  station  at  Leeds  to  London,  pass  by  the  entrance  lines  of 
the  Midland  station  ;  consequently  there  would  be  no  difficulty 
whatever  in  the  transfer  of  passengers  if  the  trains  of  the  Mid* 
land  Bailway  Company  and  the  Great  Northern  Bailway 
Company  worked  to  the  stations  of  each  other,  and  that  the 
route  by  the  Great  Northern  line  from  Leeds  to  London  is  19^ 
miles  shorter  than  the  route  by  the  Midland  line  to  London  ; 
and  if  the  deponent  had  travelled  fix>m  Leeds  to  Euston  Square 
he  must  have  passed  over  that  greater  distance. 

Sir  FiizToy  Kelly y  Q.C.,  MelloVy  Q.C.,  and  Phipson  showed 
cause  on  behalf  of  the  Midland  Bailway. 

This  is  not  a  bond  fide  application;  nor  is  any  such  public 
grievance  shown  as  to  justify  the  interference  of  the  Coiurt.  In 
the  first  place  this  is  not  a  case  within  the  act  at  all ;  and  if  it 
were  the  demand  of  the  applicant  is  one  which  cannot  reason* 
ably  or  properly  be  complied  with.  The  2nd  section  of  the  act 
consists  of  two  branches  (^).  The  first  branch  is  directed 
against  the  giving  of  undue  or  unreasonable  preference,  or  the 
imposition  of  undue  or  unreasonable  prejudice.  The  second 
branch  provides  that  every  railway  company  having  or  work* 
ing  railways  which  form  part  of  a  continuous  line  of  railway 
communication,  or  which  have  the  terminus  or  station  of  the 
one  near  (')  the  terminus  or  station  of  the  other,  shall  afford  all 
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(*)  See  the  section^  ante^  p.  1.  tioxu  not  being  sitnate  within  fire  miles 

(>)  Not  exceeding  a  mile,  soch  sta-      of  St  Paul's  Chorch,  London.    See 
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due  and  reasonable  facilities  for  receiving  and  forwarding  all 
the  traffic  arriving  by  one  of  such  railways  by  the  other,  with- 
out any  unreasonable  delay,  and  without  any  such  preference  or 
advantage,  or  prejudice,  or  disadvantage  as  aforesaid,  and  so 
that  no  obstruction  may  be  offered  to  the  public  desirous  of 
using  such  railways  as  a  continuous  line  of  communication,  and 
so  that  all  reasonable  accommodation  may,  by  means  of  the 
railways  of  the  several  companies,  be  at  all  times  affi)rded  to  the 
public  in  that  behalf.  Has  the  complainant  here  made  out  a  fair 
case  of  unreasonable  delay  ?  His  complaint  is,  that,  wishing 
to  proceed  from  London  to  Settle,  he  went  to  the  King's  Cross 
station  of  the  Great  Northern  Bailway  Company,  and 
demanded  a  through  ticket  by  the  9.30  a.m.  train,  that  &iling 
to  obtain  it  he  was  compelled  to  content  himself  with  a  ticket 
to  Leeds,  where  he  arrived  at  2.30  p.m. ;  that  arrived  at  Leeds 
he  was  obliged  to  proceed  from  the  Great  Northern  station 
there  to  the  Midland  station,  and  was  unable  to  start  from 
Settle  until  5.30,  and  consequently  did  not  reach  his  destination 
until  7.45.  He  demands  that  which  he  knows  the  company 
had  no  power  to  give  him.  If  he  had  chosen  to  go  to  the 
Euston  Square  station  of  the  North  Western  Railway  he  might 
have  obtained  a  through  ticket  for  Settie,  by  the  London  and 
North  Western  and  Midland  lines  at  11.45  a.m.,  and  would 
have  arrived  at  Settle  much  earlier  than  he  did,  viz.,  at  5.45 
p.m.  Is  it  to  be  said  that  any  one  of  the  public  may  at  his 
pleasure  call  upon  a  railway  company  to  put  on  a  through  train 
and  grant  through  tickets  from  any  one  place  on  their  line  to 
any  other  place  in  England  or  Scotiand  which  may  be  reached 
b/a  con  Jous  line  ?  These  companies  are  to  exercise  their 
powers,  under  the  various  acts  of  parliament  regulating  them, 
for  the  general  benefit  of  the  public ;  but  they  cannot  be  called 
upon  to  do  anything  which  is  beyond  the  scope  of  those  powers. 
[^Cockburrif  C.J. — The  applicant  must  of  course  make  out  a 
case  of  public  inconvenience  arising  from  the  want  of  through 
trains ;  a  mere  private  and  personal  inconvenience  will  not  do.] 
No  one  complains  but  Mr.  Barret,  and  his  complaint  is  answered. 

8. 1  of  the  Bailway  and  Canal  Traffic      omitted  in  the  Rcgnlation  of  Bailwajs 
Act,l96i,aiUe,^.l,  This  definitian  is      Act,  1873. 
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The  Great  Northern  Sailwaj  Company,  who  are  the  parties 
the  most  deeply  interested,  do  not  complain ;  on  the  contrary, 
they  join  in  the  opposition  to  this  rule. 

Denison,  Q.C.,  and  R.  Clarke  showed  cause  on  behalf  of  the 
Great  Northern  Railway* 

Byles,  Serj.,  and  Welsby  in  support  of  the  rule.  The 
companies  are  botmd,  where  their  milways  form  part  of  a 
continuous  line  of  communication,  so  to  conduct  their  traffic 
that  no  unreasonable  delay  or  obstruction  may  be  ofl^ed  to  the 
public  desirous  of  using  such  railway  as  a  continuous  line  of 
communication.  The  complaint  is  that  there  is  no  through 
train  to  Settle  by  the  shortest  route,  and  the  consequence  is 
that  persons  desiring  to  proceed  by  that  route  are  compelled  to 
wait  two  hours  or  two  hours  and  a  half  at  Leeds.  It  is  no 
answer  to  that  complaint  to  show  that  a  hostile  company  has 
a  train  which  does  not  correspond  with  that  by  which  the 
complainant  wished  to  travel.  [  Cresswelly  J. — I  doubt  whether 
that  which  is  asked  would  be  reasonable  if  the  whole  line  from 
London  to  Settle  was  in  the  hands  of  one  company  ;  much  less 
would  it  be  so  where  the  Une  belongs  to  two  or  more 
companies.]  To  justify  the  Court  in  enforcing  the  provisions 
of  this  act,  it  is  not  necessary  that  any  individual  grievance 
should  be  specifically  brought  before  them ;  it  is  enough  to  bring 
forward  a  state  of  &cts  showing  a  real  and  substantial  cause  of 
complaint. 
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Cockburn,  C.  J. — I  am  of  opinion  that  no  case  has  been 
made  out  by  the  complainant  for  the  interposition  of  the  Court 
and  consequently  that  the  rule  should  be  discharged.  I  agree, 
that,  to  justify  a  party  in  calling  upon  the  Court  to  enforce  the 
provisions  of  this  act,  it  is  not  indispensably  necessary  to  show 
a  case  of  individual  grievance ;  but  it  is  clear  that  a  case  of 
public  inconvenience  must  be  made  out  {*).      It  does  not 


(*)  That  the  statute  was  passed  for 
the  pahlie  benefit^  and  not  for  the 
bcneAt  of  indindoals,  see  Caterham 


Ry.  Co,  T.  Brighton  and  South  EtuU 
em  Ry.  Cot.,  ante,  p.  32}  Beadell 
T.  JBastem  Counties  Ry.  Co. ;  Painter 
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appear,  even  upon  Mr.  Barret's  affidavit,  that  there  is  any 
complaint  of  a  want  of  sufficient  accommodation  on  the  part  of 
the  public ;  and  it  is  clearly  shown  by  the  affidavits  filed  in  op- 
position to  the  rule  that  no  complaints  have  been  made.  I  can 
quite  understand  that  two  competing  companies  may  so  arrange 
the  departures  and  arrivals  of  their  respective  trains  as  to 
operate  injuriously  to  the  shorter  line  and  inconveniently  to  the 
public.  In  such  a  case  the  Court  would  be  justified  in  inter- 
posing under  this  act.  But  it  appears  here  that  abundance  of 
accommodation  is  provided  on  the  Midland  Une;  and  though 
the  distance  travelled  over  is  somewhat  longer,  no  additional 
cost  is  incurred^  nor  any  materially  greater  loss  of  time 
sustained  by  the  public.  And  one  very  striking  fact  is,  that 
the  Great  Northern  Railway  Company,  the  parties  by  fiur  the 
most  likely  to  be  injuriously  affected  by  it,  so  far  from  com- 
plaining, are  satisfied  with  the  arrangement  existing,  and 
appear  by  their  counsel  to  oppose  the  rule  (^).  I  think  we 
must  discharge  the  rule  with  costs. 


Cresswellf  J. — I  am  entirely  of  the  same  opinion.  The  com- 
plainant has  totally  fiiiled  to  make  out  anything  like  a  case  of 
want  of  reasonable  accommodation.  In  considering  what  is  a 
reasonable  amount  of  accommodation  regard  must  be  had  to 
the  convenience  of  the  general  traffic  of  the  company.  I  am 
of  opinion  that  the  applicant  has  fiuiled  to  make  out  a  case  of 
want  of  reasonable  accommodation. 


WilliamSf  J. — I  also  think  that  we  can  only  be  justified  in 
interfering  where  it  is  made  out  to  our  satisfaction  that  the 
public  convenience  requires  it.  The  affidavit  of  the  applicant 
shows  very  slender  ground  for  the  rule,  and  the  affidavits  filed 
in  opposition  to  the  rule  entirely  remove  all  shadow  of  pretext 
for  the  motion.     If  the  complainant  had  satisfied  me  that  public 


T.  London,  Brighton  and  South  Coast 
Ry,  Co. ;  Baxendale  v.  North  Devon 
Ry.  Co, ;  Palmer  v.  London  and  South 
Wettern  Ry.  Co. ;  Palmer  y.  London, 
Brighton  and  South  Coatt  Ry,  Co,, 
and  Parkinson  v.  Great  Western  Ry, 


Co.,  pott, 

(*)  ThoBegalationof  BailiniysAct, 
1873,  8. 11  {ante,  p.  7),  proTides  for  the 
case  of  a  railway  company  requiring 
throngh  traffic  and  a  throngh  rate  to  be 
granted  by  other  railway  oompanies. 
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oonyenience  did  really  require  that  which  he  asks,  and  that  the 
acoommodatioii  sought  could  reasonably  be  granted  {^),  I 
should  have  paused  considerably  before  I  assented  to  the  rule 
being  discharged.     But  this  he  has  altogether  fidled  to  do. 

Rule  discharged  with  costs. 

(*)  This  prol>abl7  is  the  standard  by  pablic  should  be  deterniined,  when  the 
which  the  aboolnte  accommodation  to  question  is  nnincnmbered  by  any  con- 
be  granted  by  railway  companies  to  the      siderations  of  nndae  preference. 
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Jones 

t;. 

The  Eastebn  Counties  Railway  Company  Q). 

Undue  Preference — Paaenger  Faret — Seaton  Tickets, 

The  Conrt  refused  to  grant  a  rale  for  an  injunction  against  the  Eastern  Counties 
Rulwaj  Company,  under  the  Railway  and  Canal  Traffic  Act,  1854,  to  compel 
Aem  to  issue  season  tickets  between  Colchester  and  London  on  the  same  terms  as 
they  issued  them  between  Harwich  and  London,  upon  a  mere  suggestion  that  the 
granting  the  latter  (the  distance  being  considerably  greater)  at  a  much  lower  rate 
than  the  former,  was  an  undue  and  unreasonable  preference  of  the  inhabitants  of 
Harwich  over  those  of  Colchester. 

Pearee  moved  for  a  rule  caDiug  upon  the  Eastern  Counties 
Sailwaj  Company  to  show  cause  why  a  writ  of  injunction 
should  not  issue  against  them  pursuant  to  the  Railway  and 
Canal  Traffic  Act^  1854^  enjoining  them  to  grant  to  Henry  Jones 
a  season  ticket  to  travel  on  their  line  from  Colchester  to 
London  and  back  upon  the  same  terms  as  they  granted  similar 
tickets  to  other  persons  from  Harwich  to  London  and  back. 

The  affidavit  upon  which  the  motion  was  founded,  stated — 
that  Colchester  is  distant  from  London  upwards  of  fifty  miles, 
and  that  the  borough  of  Harwich,  in  the  county  of  Essex,  is 
distant  from  Colchester  upwards  of  twenty  miles,  and  from 
London  upwards  of  seventy  miles,  and  that  there  is  a  railway 
fix)m  London  to  Colchester,  called  the  Eastern  Counties  Bail- 
way,  belonging  to  or  worked  by  the  Eastern  Counties  Railway 
Company,  that  from  Colchester  to  Manningtree,  in  the  said 
county,  is  another  railway,  or  portion  of  a  railway,  called  the 


January  27, 

1858. 


(»)  Reported  3  C  B.,  N.  S.  718. 
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Eastern  Union  Railway;  which  said  last-mentioned  railway 
belongs  to^  or  is  worked  by^  and  is  under  the  management  and 
control  of  the  said  Eastern  Counties  Railway  Company :  that, 
at  Manningtree  aforesaid^  there  is  another  railway  called  the 
Harwich  Railway,  which  also  belongs  to,  or  is  worked  by,  and 
is  under  the  management  and  control  of  the  said  Eastern 
Counties  Railway  Company:  that  the  direct  route  irom 
London  to  Harwich  is  through  Colchester  and  Manningtree : 
that  the  price  of  a  first-class  season  ticket,  for  travelling  on  the 
said  Eastern  Counties  Railway  fi:om  Colchester  to  London,  is 
£45  per  year :  that  the  Eastern  Counties  Railway  Company 
grant  to  divers  persons  first-class  season  tickets  for  travelling 
fi:om  Harwich  (or  from  the  parish  of  Dovercourt,  which  is 
situate  within  the  borough  of  Harwich),  through  Colchester, 
over  and  upon  their  said  railways  to  London,  for  £20  per 
annum,  which  the  complainant  submitted  was  an  undue  or 
unreasonable  preference  or  advantage  to  or  in  fiivour  of  such 
persons  as  aforesaid,  and  unfair,  illegal,  unequal,  oppressive, 
injurious  and  unjust:  and  that  the  complainant  had  applied 
to  the  company  for  a  first-class  season  ticket,  to  enable  him  to 
travel  from  Colchester  to  London  (which  is  not  so  far  from 
London  as  Harwich  is  by  twenty  miles),  on  the  same  terms,  and 
at  the  same  price,  as  the  company  grant  such  season  tickets  from 
Harwich  to  London,  but  which  the  company  refiised  to  grant. 


JPearce  submitted  that  the  affidavit  disclosed  a  clear  breach 
of  the  prohibition  contained  in  the  2nd  section  of  the  Railway 
and  Canal  Traffic  Act,  1854.  l^fVilliams,  J. — For  anjrthing 
that  appears  on  your  affidavit  there  may  be  very  good  reasons 
for  making  such  difference  in  the  price.  WilleSj  J. — To  bring 
the  case  within  the  act,  you  must  show— as  we  held  the  other 
day  in  the  case  of  Harris  and  The  Cockermouth  and  Working- 
ton  Railway  Company  (*)— that  the  journeys  are  substantially 
the  same.  WilliamSy  J. — At  this  moment  there  is  active  com- 
petition at  Reading,  between  the  Great  Western  and  South 
Western  Railways ;  the  consequence  is,  that  considerably  leas 
is  charged  for  tickets  from  that  place  to  London,  and  vice 


(•)  Poit, 
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Ter8&>  than  for  intermediate  stations  (^).]  There  is  no  sach 
reason  for  the  difference  here^  for  there  is  but  one  line  to 
Harwich^  and  consequently  no  competition.  [^fVilles,  J. — 
Who  do  you  suggest  is  unduly  preferred  to  Jones?]  The 
undue  preference  complained  of  is  the  preference  of  the 
inhabitants  of  Harwich  oyer  those  of  Colchester. 

Williams y  J. — I  am  of  opinion  that  there  is  no  ground  jfor 
the  application.  The  bare  facts  stated  in  the  affidavit  upon 
-which  it  is  foimded^  clearly  do  not  constitute  a  case  of  undue 
preference  within  the  act. 

Willesy  J.,  concurred. 

Rule  refused. 

(')  See  note(0  ^  ffozier's  Case,  ante,  p.  32. 
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Marriott 

V, 

The  London  and  South  Western  Railway  Company  (^). 

Injunction  to  admit  public  Vehicle  within  the  Station  Yard — Practice — Cogti. 

A  railway  oompanj  haTlng  made  an  arrangement  with  W.  for  the  conTejance 
of  paasengezB  to  and  from  their  station  to  the  town  of  K.,  admitted  his  omnibns 
within  the  gates  of  the  station,  hnt  refused  admittance  to  the  omnibns  of  M.,  which 
conTeyed  passengers  to  and  from  the  station  through  the  town  of  K  to  more  dis- 
tant places,  to  which  it  was  the  only  public  couTcyance.  No  special  circumstances 
being  shown  by  the  company  to  justify  the  exclusion  of  M.'s  omnibus,  the  Court 
made  absolute  a  rule  under  the  Railway  and  Canal  Traffic  Act,  1854,  enjoining 
the  company  to  admit  M.'s  omnibus  in  the  same  manner  and  to  the  same  extent 
as  they  admitted  other  vehicles  of  a  similar  description. 

A  rule  calling  on  a  railway  company  to  show  cause  why  they  should  not  act  la 
compliance  with  the  Railway  and  Canal  Traffic  Act  is  too  vague. 

The  rule  having  been  moved  without  mention  of  costs,  the  Court  made  it 
afaflolute,  without  costs. 

Quain,  on  a  former  day  in  this  term^  on  behalf  of  W.  A.  Marriott, 
obtained  a  rule  calling  upon  the  London  and  South  Western 
Railway  Company  to  show  cause  why  a  writ  should  not  issue 
**  enjoining  them  to  admit  the  omnibus  of  the  said  W.  A.  Marriott 
into  the  yard  of  the  Kingston  station  of  their  railway  at  all 


Jdniiary  30, 

1867. 


(*)  Reported  26  L.  J.,  C.  P.  154  ;  1 
C.  B.,  N.  S.  499,  and  cited  in  Beadell 
T.  Eagtern  Cmtnties  Mjf.  Co. ;  in  re 
Lond4m  and  South  Western  My.  Co. ; 


Ex  parte  Hfra^omhe  Public  Convey' 
ance  Co. ;  West  v.  London  and  North 
Weitem  Ry,  Co.,  and  Wannan  v.  Seat- 
tish  Central  Ry,  Co.,  post. 
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^^'^*        reasonable  times^  for  the  purpose  of  forwarding,  receiving  and 
Mabbiott    delivering  traffic  upon  and  from  their  said  railway,  and  in  the 

Mm 

London  and  s^^^^e  manner  and  to  the  same  extent  as  other  public  vehicles  of 
Wmtbrn     *  similar  description  are  admitted  into  the  said  yard  for  that 
Ry.  Co.       purpose;"  and  why  the  said  company  should  not  act  in  com- 
pliance with  the  Railway  and  Canal  Traffic  Act,  1854. 

It  appeared,  from  the  affidavits  on  which  the  rule  was  granted, 
that  the  applicant,  Marriott,  was  the  owner  of  an  omnibus, 
which  ran  several  times  daily  from  the  Twickenham  station,  on 
the  Richmond  and  Windsor  line  of  railway,  to  meet  the  trains 
at  the  Kingston  station,  on  the  London  and  South  Western 
Railway,  and  that  it  commenced  running  on  the  27th  of 
October  then  last,  with  passengers  and  luggage,  and  also  goods 
and  parcels  of  persons  not  passengers,  and  forwarded  the  same 
from  the  Twickenham  station  and  intermediate  places,  and 
delivered  them  at  the  Kingston  station,  for  conveyance  by  the 
London  and  South  Western  Railway.  The  Kingston  station 
is  surrounded  by  a  large  yard,  enclosed  by  a  brick  wall  and 
iron  railings,  with  three  sets  of  double  gates  for  the  ingress  and 
egress  of  carriages,  &c.,  to  and  from  the  station.  On  the  15th 
of  November  the  servants  of  the  South  Western  Railway 
Company  refused  to  admit  the  applicant's  omnibus,  and  from 
that  day  forth  reftised  admittance  to  it,  which  occasioned  great 
inconvenience  to  the  passengers  by  the  omnibus,  who  were 
obliged  to  get  out  and  carry  their  own  luggage  a  distance  of 
seventy-five  feet  from  the  gates  to  the  station,  and  on  one 
occasion  they  lost  the  train  in  consequence.  The  yard  is  of 
considerable  extent,  and  more  than  ample  and  sufficient  for  the 
accommodation  of  all  the  public  and  private  carriages  coming 
to  the  station,  and  is  used  by  the  public  generally  for  that 
purpose,  either  on  foot  or  in  carriages.  A  public  coach  running 
daily  from  Horsley  and  Leatherhead  to  the  Kingston  station, 
is  always  admitted  into  the  yatd,  and  also  an  omnibus  from 
Kingston-on-Thames,  belonging  to  one  Williams. 

On  the  24th  of  November  the  applicant  wrote  to  the  railway 
company,  demanding  admittance  for  his  omnibus  into  the  yard, 
which  was  refused ;  and  on  the  9th  of  January  he  received  a 
letter  from  their  attorney,  stating  that  at  that  time,  as  well  as 
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for  some  time  before,  Mr.  Williams,  of  Kingston,  had  provided 
omnibufles  for  the  traffic  to  and  from  Kingston  station  in  con- 
nection with  their  railway,  bj  permission  of  the  directors,  and 
so  long  as  Mr.  Williams  provided  for  that  traffic  to  the  satis- 
fiiction  of  the  directors,  thej  should  decline  to  permit  the 
applicant's  omnibuses  to  enter  the  station  yard  at  Kingston. 
Williams  provided  but  one  omnibus,  and  that  only  for  the 
traffic  between  the  Kingston  station  and  the  old  town  of 
Kingston-upon-Thames,  and  which  met  only  some  of  the  trains ; 
whereas  the  applicant's  omnibuses  ran  to  Twickenham,  three 
miles  beyond,  through  Eongston,  Hampton  Wick,  and  Ted- 
dington  and  intermediate  places,  from  which  some  of  the 
passengers  were  season  ticket  holders  on  the  South  Western 
Bailway,  and  was  the  only  public  conveyance  between  the 
Kingston  station  and  those  places,  and  was  of  great  convenience 
to  the  public,  and  carried  as  many  as  fifty  passengers  a  day. 
They  complained  of  the  conduct  of  the  railway  company  in 
refusing  admittance  to  Marriott's  omnibus,  and  of  the  annoyance 
and  inconvenience  occasioned  by  it  to  themselves,  more  espe- 
cially in  wet  weather. 

Quoin  (Jan.  14),  on  moving  the  rule,  distinguished  their 
q)plication  under  the  Railway  and  Canal  Traffic  Act  from 
the  decision  in  Barker  v.  The  Midland  Railway  (^),  in  which 
this  Court  decided  that  an  action  would  not  lie  against  a 
raUway  company  for  refusing  to  admit  vehicles  within  the 
precincts  of  their  station. 

Bovill,  Q.C.,  and  Hawkins  now  showed  cause  on  affidavits, 
which  stated  that  the  station  yard  and  approaches  at  the  King- 
ston station  were  the  property  of  the  company,  subject  only,  as  to 
a  portion  of  it,  to  a  right  of  way  to  the  Southampton  Railway 
Hotel ;  that  the  complainant  did  not,  before  commencing  to  run 
his  omnibus  ask  permission  to  enter  the  station  yard  with  his 
omnibus ;  that  the  directors  of  the  company,  afler  consultation 
sad  due  consideration  of  all  the  circumstances,  not  being  willing 
to  allow  the  complainant's  omnibus  to  enter  the  yard,  gave  in- 

(*)  is  C.  B.  46;  26  L.  X,  N.  S.,  C.  P.  184.    See  Digest,  aiUe,  p.  17. 
VOL.  !•  E 
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1857.  structions  to  their  servants  to  exclude  him ;  that  it  was  highly 
Marriott  necessary  for  the  proper  working  and  management  of  the  traffic 
London  upon  the  said  railway^  and  for  the  avoidance  of  discomfort  and 
^E  ^^  Mi?^  inconvenience  to  the  passengers  travelling  upon  the  said  railway, 
Ry.  Co.  that  the  admission  of  public  conveyances  to  the  stations  of  the 
company  and  their  proper  regulation  while  in  the  station  yard, 
should  be  under  the  entire  control  of  the  company  and  their 
officers,  for  the  purpose  of  enabling  the  company  to  regulate  the 
charges  to  be  made  by  the  proprietors  of  the  said  public  convey- 
ances, and  for  preventing  unseemly  rivalry  between  such 
proprietors  of  public  conveyances,  to  the  annoyance  of  the 
passengers  travelling  upon  the  railway,  and  that  this  control  was 
particulary  needed  at  Kingston  station,  not  only  from  its  vicinity 
to  London,  and  the  number  and  respectability  of  its  inhabitants, 
but  also  from  its  proximity  to  Epsom  racecourse,  and  the 
neceaaity  of  duly  regulating  the  great  increase  of  traffic  to 
and  from  the  said  station  at  the  periodical  occurrence  of 
such  races ;  that  there  had  been  from  time  to  time,  and  there 
was  an  omnibus  running  between  the  said  Kingston  station  and 
Kingston  and  Norbiton,  of  which  one  John  Williams  was  the 
proprietor ;  that  the  omnibus  accommodation  at  the  Kingston 
station  provided  by  Williams  was  ample  and  sufficient  for  all 
the  present  traffic  to  and  from  the  said  station ;  that  by  the 
terms  of  an  arrangement  made  between  the  company  and 
Williams,  the  latter  was  bound  to  provide  and  find  any 
additional  omnibus  or  omnibuses  to  run  to  and  from  the  said 
Kingston  station  as  should  be  required  to  accommodate  the 
traffic  to  and  from  that  station  and  its  vicinity ;  that  no  com- 
plaint had  been  made  of  deficiency  or  insufficiency  of  the 
present  omnibus  accommodation  at  the  Kingston  station;  that 
Williams  did  not  receive  any  pecuniary  or  other  assistance  and 
accommodation  from  the  company  in  working  his  omnibuses;  that 
the  complainant  formerly  worked  the  said  omnibuses  to  and  firom 
the  said  Kingston  station  and  Norbiton,  as  the  same  was  then 
worked  by  Williams;  that  the  said  omnibus  so  started  by  the 
complainant,  so  far  as  it  ran  between  Kingston  station  and 
Kingston,  was  not  required  for  public  accommodation  so  fiir 
as  respects  Kingston  or  Norbition,  or  any  places  between 
Kingston  and  Norbiton  and  the  said  station ;  that  so  far  as  the 
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complainant's  omnibuses  ran  from  Twickenham  station  on  the 
Richmond  and  Windsor  line  to  the  Kingston  station^  it  was  in 
competition  with  the  traffic  of  the  London  and  South  Western 
Railway  Company  to  and  from  Twickenham  station,  and  was 
not  required  for  public  accommodation ;  that  the  said  omnibus 
was  started  by  the  complainant  to  run  between  the  Twickenham 
and  Kingston  stations,  not  for  the  bond  fide  purpose  of  prcH 
viding  better  or  more  extended  accommodation  for  the  public 
and  passengers  travelling  upon  the  said  London  and  South 
Western  Railway  to  and  from  the  said  stations  respectively, 
but  for  the  purpose  of  annoying  the  company  and  Williams, 
and  interfering  with  the  traffic  upon  the  said  railway  and  of  the 
said  omnibus  of  Williams. 

This  is  a  question  of  serious  importance  to  railway  companies ; 
for,  if  Mr.  Marriott  can  insist  upon  driving  his  omnibus  into 
the  station  yard  of  the  South  Western  Railway  Company  at 
Kingston,  what  is  to  prevent  every  Paddington  omnibus  from 
being  driven  into  the  station  of  the  Great  Western  Railway  to 
ply  for  passengers  ?  Seeing  that  competition  must  necessarily 
be  productive  of  confusion  and  riot,  the  company  have  thought 
fit  to  make  arrangements  with  Mr.  Williams  to  provide 
sufficient  accommodation  by  means  of  omnibuses  for  passengers 
coming  to  and  going  from  the  railway.  {^Cockburny  C.  J. — 
According  to  your  affidavits,  the  company  provides  that  sort  of 
accommodation  for  the  people  of  Kingston  and  Norbiton  only; 
whereas  it  appears  that  there  are  persons  who  come  from 
Twickenham  and  Hampton  Wick  whose  sole  reliance  must  be 
on  Marriott's  omnibus.  The  avowed  object  of  excluding 
Marriott,  is,  to  avoid  competition,  which  is  generally  supposed  to 
be  beneficial  in  all  other  matters.  It  may  be  that  the  company 
would  not  be  bound  to  admit  all  vehicles  of  this  description ; 
but  here,  it  seems,  they  exclude  all  but  one.  Cresswelly  J. — 
37he  words  of  the  statute  are,  ^^  Undue  or  unreasonable  prefer-* 
eBce,''  or  *^  undue  or  unreasonable  prejudice."  If  the  wants  of 
the  public,  or  the  convenience  of  the  company,  make  it 
desirable  to  admit  or  to  exclude  omnibus  A.  or  omnibus  B.^ 
it  may  be  that  they  would  be  justified  in  so  doing.]  Williams, 
being  under  the  more  immediate  control  of  the  company,  a 
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1857.        preference  is  given  to  him  in  return  for  his  undertaking  to 


Marriott    secure  ample  accommodation  for  the  pubKc.     [  Cresswell,  J. — 
London      That  is  grafting  him  a  monopoly  for  certain  considerations. 

AJNT)  South    Unless  you  can  show  that  it  is  reasonable,  with  reference  to  the 
Western  ■'  ,  .  .      ,  . 

Kr.  Co.      safety  of  the  public  and  the  maintenance  of  order  m  the  station, 

you  are  directly  within  the  prohibition  of  the  statute  against  the 
giving  "  any  undue  or  unreasonable  preference  or  advantage  to 
or  in  fiivour  of  any  particular  person  or  company.'*]  It  is  sworn 
that  there  never  has  been  any  complaint  of  want  of  accommo- 
dation on  the  part  of  the  company.  [  Cresswell,  J. — Suppose 
there  is  not  any  want  of  accommodation, — ^how  does  it  appear 
that  the  admission  of  the  complainant's  omnibus  would  impose 
any  undue  or  unnecessary  trouble  or  inconvenience  upon  the 
company  ?]  The  affidavits  show  that,  in  one  instance  at  least, 
serious  mischief  has  resulted  from  the  rivalry.  [  Crtsswelly  J. 
— Bather  from  the  exclusion  of  Marriott.]  It  is  submitted 
that  it  is  not  unreasonable  for  the  company  to  do  as  they  have 
done,  inasmuch  as  it  tends  to  secure  a  regular  and  unfailing 
accommodation  to  the  public.  [  Cockburn,  C.  J. — How  does  it 
appear  that  the  public  wiU  be  better  served  by  confining  the 
fiunlities  to  one  individual  than  by  open  competition  ?  Every 
monopoly  might  be  upheld  upon  the  same  grounds  as  you 
suggest.  Cresswelly  J. — You  do  not  show  that  any  other 
person  besides  Williams  and  Marriott  wishes  to  drive  his 
omnibus  into  the  same  station.]  Are  the  company  to  have  no 
power  to  make  regulations  giving  an  advantage  to  one  who 
contracts  with  them,  and  for  their  advantage,  to  supply  accom- 
modation at  aU  times  to  the  public  ?  They  might,  if  so-minded, 
exclude  every  public  vehicle  from  their  premises.  [  Cockburn^ 
C.  J. — Then  they  would  possibly  not  be  affording  reasonable 
facilities  for  receiving  and  forwarding  the  traffic,  and  so  might 
fan  under  the  lash  of  the  other  branch  of  the  clause  (*).]  The 
object  is  to  accommondate  the  public,  not  to  give  a  preference 
to  Williams.  [  Cockburuy  C.  J. — The  effect  is  so.  The  only 
question  is  whether  there  is  a  corresponding  benefit  to  the 
public.     I  see  none.] 

(*)  Ante,  p.  1.    As  to  this,  see  the  observation  of  Cretswell,  J.,  in  Oalade*s 
Ca$e  {No,  1 ),  po$t,  p.  72. 
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Lush  and  Quain  were  not  called  upon  to  support  the  rule.  Id57. 

Ma&biott 
Cockburn,  C.  J. — I  am  of  opinion  that  this  rule  must  be  lqndok 
made  absolute.  It  appears  that  the  South  Western  Railway  and  South 
Company  have  made  an  arrangement  with  Williams^  by  which  kt.  Co. 
they  admit  his  omnibus  within  the  gates  of  their  station  at 
Kingston  for  the  purpose  of  setting  down  and  taking  up 
passengers  and  their  luggage,  while  they  refuse  admittance  to 
others.  The  result  of  this  is,  that  while  Williams  conveys 
passengers  and  luggage  to  and  from  Kingston  to  the  door  of 
the  booking-office,  another  omnibus,  which  brings  passengers 
and  luggage  from  Teddington,  Hampton  Wick,  Twickenham 
and  other  places,  is  excluded  from  coming  within  the  station 
yard,  and  passengers  by  the  latter  omnibus  are  subject  to  the 
inconvenience  of  being  set  down  in  all  weathers  at  the  gates, 
and  having  to  walk  and  carry  their  luggage  thence  up  to  the 
station  a  dbtance  of  seventy-five  feet,  and  goods  in  like  manner 
have  to  be  carried  the  same  distance.  I  am  of  opinion  that  the 
company,  by  this  arrangement,  give  an  undue  and  unreason- 
able preference  and  advantage  to  Williams,  and  are  within  the 
provisions  of  the  act  of  parliament,  and  they  give  no  reason  for 
extending  this  preference  to  one  omnibus  over  another.  There 
may  be  cases,  as  one  can  readily  understand,  where  from  want  of 
space  a  railway  company  can  only  admit  within  the  precincts 
of  their  station  a  limited  number  of  public  vehicles  to  compete 
for  the  traffic  to  and  from  their  railway,  but  there  is  nothing  of 
the  kind  shown  here.  It  is  said  that  the  company,  by  this 
arrangement,  secure  to  the  public  constant  accommodation,  by 
omnibus,  all  the  year  round ;  but  there  is  nothing  shown  from 
which  we  can  reasonably  infer  that  such  accommodation  would 
not  be  supplied  to  the  public,  even  as  regards  Kingston  alone, 
if  no  such  arrangement  with  Williams  had  been  made.  But 
even  assuming  that  the  arrangement  is  sufficiently  convenient 
finr  the  portion  of  the  public  resident  at  Kingston,  that  does 
not  apply  to  the  public  who  reside  at  Teddington,  Twickenham 
and  other  places.  Looking  at  all  the  circumstances  of  the 
case,  it  seems  to  me  that  the  balance  of  convenience,  as  &r  as 
the  gen'eral  public  is  concerned,  so  fiur  from  being  in  fi^vour  of 
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this  arrangement^  is  the  other  way,  and  that  there  is  no  corres- 
ponding benefit  shown  to  justify  this  preference.  The  case,  there- 
fore, falls  within  the  terms  of  the  statute,  as  a  case  of  undue  and 
unreasonable  preference  and  advantage  to  a  particular  person, 
and  the  rule  must  be  made  absolute  to  the  extent  of  enjoining 
the  company  '^  to  admit  the  omnibus  of  Marriott  into  the  yard 
of  their  station  at  all  reasonable  times  for  the  purpose  of 
forwarding,  receiving  and  delivering  traffic  upon  and  from  their 
railway,  and  in  the  same  manner  and  to  the  same  extent  as 
other  vehicles  of  a  similar  description  are  admitted  into  the  said 
yard  for  that  purpose,"  but  the  rest  of  the  rule,  being  too  vague, 
must  be  omitted. 


Cresswelly  J. — I  am  of  the  same  opinion.  It  is  stated  in 
the  affidavits  that,  from  the  course  pursued  by  the  company 
in  excluding  Marriott's  omnibus  from  the  station  yard,  his 
passengers  have  to  walk  from  the  gates  to  the  booking-office, 
and  from  that  I  should  infer  that  they  are  subjected  to  imdue 
inconvenience,  and  good  reason  is  shown  for  making  the  rule 
absolute. 

Williams^  J. — I  am  of  the  same  opinion,  though  I  should 
have  agreed  with  Mr.  Bovill  that  we  ought  not  to  make  this, 
rule  absolute  if  it  were  necessary  that  we  should  lay  down  as  a 
general  rule  that  a  railway  company  had  no  right,  under  any 
circumstances,  to  limit  the  admittance  of  public  vehicles  within 
the  area  of  their  stations  for  the  purpose  of  taking  up  or  setting 
down  passengers,  or  receiving  or  delivering  goods.  But  in  thiB 
case  we  decide  whoUy  with  reference  to  the  particular  station, 
and  the  circumstances  peculiar  to  that  station. 


Crowder,  J. — I  am  also  of  opinion  that  the  rule  should  be 
made  absolute  to  the  extent  stated  by  the  Lord  Chief  Justice, 
on  the  ground  that,  by  the  course  pursued  by  the  company, 
Marriott  and  the  passengers  by  his  omnibus  are  subjected  to  an 
undue  and  unreasonable  inconvenience,  and  that  Williams  and 
the  passengers  by  his  omnibus  have  an  undue  preference  and 
advantage  given  to  them.      For  instance,  passengers   from 
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Teddlngton  and  Hampton  Wick  by  Marriott's  omnibus  are 
subject  to  the  inconvenience  of  being  set  down  outside  the  gate 
of  the  station  yard,  whereas  passengers  from  Kingston  by 
Williams'  omnibus  are  driven  into  the  yard  and  up  to  the  door 
of  the  booking-office.  That  is  clearly  giving  some  an  undue 
and  unreasonable  preference  and  advantage  over  others,  and' 
the  case  fiJls  within  that  class  of  cases  in  which  the  legislature 
has  authorized  this  Court  to  interfere  {*). 


1867. 

Marriott 

London 

AND  South 

Western 

Ry.  Ck). 


Lush  applied  for  costs. — By  the  3rd  section  of  the  act  (*), 
the  Court  has  power  to  give  costs  as  they  shall  think  fit. 

[  Cresswell,  J.— Costs  are  not  asked  for  in  the  rule.  Is  there 
any  instance  of  costs  being  given  where  they  are  not  asked  for 
in  the  rule  ?] 

This  is  not  an  ordinary  case  of  a  motion  which  may  be 
disposed  of  on  cause  shown.  Upon  the  argiunent^  the  Court 
might  thiidc  it  necessary  to  refer  the  matter  to  the  master. 

CockburUi  C.  J. — We  had  better  adhere  to  the  general 
practice  not  to  give  costs  where  they  are  not  asked  for  by  the 
rule^  unless  there  are  special  circumstances. 


Rule  absolute^  without  costs  (^). 


(^)  In  Beadell  t.  Eastern  Countiei 
My.  Cb.,  poH^  p.  57,  Wiiliams,  J.,  aaid, 
that  Marriott'9  Que  was  decided  ex- 
pressly npon  the  incoDyenience  inflicted 
npon  the  pnblic,  not  npon  the  particnlar 
grieranoe  to  the  applicant;  and  this 
was  eonfinned  by  Willes,  J.,  in  The 
Ilfraeombe  Public  Chnveyanee  Co.  y. 
Tks  Lendon  and  South  Wegtern  Ry, 
09.,jfe9t,  p.  62. 

(*)  Ante,  p.  2. 

(*;  The  role  was  drawn  np  as  fol- 
lows :  "  It  is  ordered,  that  a  writ  of  in- 


junction  do  issne  against  the  said  Lon- 
don and  Soath  Western  Railway  Com- 
pany, enjoining  them  to  admit  the 
omnibns  of  the  said  William  Adolphas 
Marriott  into  the  yard  of  the  Kingston 
station  of  their  railway  at  all  reasonable 
times,  for  the  purpose  of  forwarding, 
receiying  and  deliyering  traffic  npon 
and  from  their  said  railway,  and  in  the 
same  manner  and  to  the  same  extent  as 
other  public  vehicles  of  a  similar  de* 
scription  are  admitted  into  the  said 
yard  for  that  purpose." 
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June  I,  BeADELL 

1857. 

V. 

The  Eastern  Counties  Railway  Cobipany  (*). 

A  railway  company  agreed  with  a  cab  proprietor,  in  consideration  of  bis  paying 
tbem  6002.  per  annnm,  to  allow  bim  the  exclDsire  liberty  of  plying  for  hire  within 
their  station.  The  Conrt  refosed  to  grant  a  writ  of  injunction  against  the  com- 
pany, nnder  the  Railway  and  Canal  Traffic  Act,  1854,  at  the  instance  of  another 
cab  proprietor,  no  inconyenience  to  the  public  being  shown  to  hare  arisen  from 
the  arrangement. 

Prentice  moved  for  a  writ  of  injunction  against  the  Eastern 
Counties  Railway  Company,  under  the  Railway  and  Canal 
Traffic  Act,  sect.  2  (*),  to  restrain  them  from  giving  an  undue 
preference  to  one  Clark,  and  imposing  an  undue  and  un- 
reasonable prejudice  on  the  applicant,  under  the  following  cir- 
cumstances:— The  complainant  was  the  proprietor  of  two  cabs, 
which  were  duly  licensed  as  hackney  carriages ;  and  he  com- 
plained that  the  Eastern  Counties  Railway  Company  refused 
to  permit  bim  to  ply  for  passengers  at  their  station  at  Shore- 
ditch,  they  having,  for  a  consideration  of  600/.  per  annum  paid 
to  them  by  Clark,  granted  him  the  exclusive  privilege  of  taking 
up  passengers  within  their  station.  It  appeared  from  the 
affidavits  upon  which  the  motion  was  founded,  that  the  company 
allowed  all  cabs  to  enter  the  station  for  the  purpose  of  setting 
down  passengers  at  the  booking-office,  but  that,  having  set 
down  the  persons  they  brought  to  the  station,  they  were  com- 
pelled to  leave  the  yard.  The  learned  counsel  referred  to  In  re 
Marriotfs  Case  ('),  as  a  case  very  nearly  in  point.  There,  the 
London  and  South  Western  Railway  Company  made  arrange- 
ments at  one  of  their  stations,  with  the  proprietor  of  an  onmibus 

(1)  Reported  26  L.  J.,  C.  P.  260,  and  and  South  Coatt  Ry.  Co. ;  Wannan  ▼. 

2  C.  B.,  N.  8. 609,  and  cited  in  Painter  SoottUh  Central  Ry,  Co.,  and  Napier 

y.  London  Brighton  and  South  Coaet  t.  Olaegow  and  South  Weetem  Ry, 

Ry,  Co.,  poet,  p.  60;  In  relffraeombe  Co.,  peat. 

Public  Conveyance  Co,,  pott,  p.  62;  (*)  Ante,  p.  1. 

Weit  r.  London  and  North  Weetem  (*)  Ante,  p.  47. 
Ry,  Co,;  Palmar  t.  London,  Brighton 


PASSENGER  TBAFFIC. 


67 


roniuDg  between  the  station  and  Eongston,  to  provide  omnibus 
accommodation  for  all  passengers  by  any  of  their  trains  to  and 
from  Elingston^  and  allowed  him  the  exdusive  privilege  of 
driving  his  vehicle  into  the  station  yard  for  the  purpose  of  taking 
up  and  setting  down  passengers  at  the  door  of  the  booking- 
office  ;  and  it  was  held^  that^  in  the  absence  of  special  circum* 
stances  showing  it  to  be  reasonable,  the  granting  of  such 
exclusive  privilege  to  one  proprietor,  and  refusing  to  grant  the 
like  fik^ilities  to  the  applicant,  who  also  brought  passengers  from 
Kingston,  as  well  as  from  other  places  beyond,  was  a  breach  of 
the  prohibition  against  the  granting  of  undue  and  unreasonable 
preferences  contained  in  the  statute.  [  Cresswell,  J. — That  case 
is  very  fiur  from  being  an  authority  in  your  favor.  Williams, 
J.— There  is  no  suggestion  here,  as  there  was  in  that  case,  that 
there  is  not  ample  accommodation  for  the  ^iblic]  There  is 
not :  but  it  is  submitted  that  it  is  contrary  to  the  spirit  of  the 
act  to  give  such  an  exclusive  privilege  to  one  cab  proprietor,  to 
the  prejudice  of  all  others.  \_WilliamSf  J. — In  Marriotfs  Case, 
the  decision  rests  expressly  upon  the  inconvenience  inflicted 
upon  the  public,  not  upon  the  particular  grievance  to  the  appli- 
cant. Cresswell,  J. — Besides,  there  the  applicant  was  pre- 
vented by  the  company  from  setting  down  his  passengers  at  the 
door  of  the  booking-office.  Here  the  only  complaint  is,  that 
the  applicant  is  not  permitted  to  ply  for  hire  in  the  station 
yard.]  That  which  is  complained  of  is  clearly  an  undue  and 
unreasonable  privilege  given  to  Clark.  [  Williams,  J. — I  think 
it  is  by  no  means  an  unreasonable  thing,  but,  on  the  contrary, 
very  important  to  the  interests  of  the  public,  that  the  vehicles 
which  ply  for  hire  in  the  station  yard  should  be  kept  upon  their 
good  behaviour,  by  being  under  the  control  of  the  company. 
Cresswell,  J. — The  case  of  Barker  v.  The  Midland  Railway 
Company  (*)  has  some  bearing  upon  this.  The  Court  there 
held  that  an  omnibus  proprietor  who  carried  passengers  and 
their  luggage  for  hire  to  and  from  a  railway  station,  could  not 
tniiint^iin  an  action  against  the  company  for  refrusing  to  allow 
him  to  drive  his  vehicle  into  the  station  yard.]  There  is  nothing 


1857. 


Bkadell 

V. 

Eabtkbn 

COUNTIEa 

Ry.  Co. 


(«)  IS  C.  B.  46.    See  Digest,  ante,  p.  17. 
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Bbadbll 

V. 

Eastern 

countibs 

Ry.  Co. 


in  the  decision  there  that  is  inconsistent  with  the  right  sought 
to  be  enforced  here. 

Cres swell,  J. — I  am  of  opinion  that  the  applicant  has  made 
out  no  case  for  the  exercise  of  our  jurisdiction  under  the 
statute. 


Williams,  J. — The  affidavits  upon  which  this  motion  is 
founded  do  not  show  that  the  agreement  with  Clark  is  not 
highly  beneficial  to  the  public  as  well  as  to  the  company.  And 
it  has  been  expressly  laid  down,  in  s^  case  which  has  not  been 
cited, — In  re  Barret  (*), — that  the  statute  in  question  was 
passed  for  the  benefit  of  the  public,  and  not  for  that  of 
individuals. 


Willes,  J.,  concurring. 


O  AnUy  p.  38.  Aod  flee  also  note  (0 
in  Barrels  Que,  ante,  p.  43,  as  to  the 
benefit  of  the  public  being  the  primary 
oonaideration. 


Rule  refused  (^). 

(')  See  also  the  next  case,  and  The 
Ilfracombe  Public  Conveyance  Co,  r. 
London  and  South  Western  Ry.  Co., 
poit,  p.  6L 


Jktne  9, 

1857. 


Painter 


r. 


The  London,  Brighton  and  South  Coast  Railway 

Company  (*). 

A  railway  company  granted  exclaaive  permissbn  to  a  limited  nnmber  of  fljr 
proprietors  to  ply  for  hire  within  their  station.  The  Court  refused  to  grant  a  writ 
of  injunction  against  the  company,  under  the  Railway  and  Canal  Traffic  Act, 
1854,  at  the  instance  of  a  fly  proprietor  who  was  excluded  from  participation  ia 
this  adrantage,  although  it  was  sworn  by  the  complainant  and  by  several  other  fly 
proprietors,  who  were  likewise  excluded,  that  occasional  delay  and  inconyenience 
resulted  to  the  public  from  the  course  pursued. 

Lush  moved  for  a  writ  of  injunction  against  the  London, 
Brighton  and  South  Coast  Railway  Company,  under  the 
Bailway  and  Canal  TraflSc  Act,  1854,  sect.  2  («),  to  restraia 


0)  Reported  2  C.  B.,  N.  S.  7(tt. 


(•)  Ante,  p.  I. 
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them  from  giving  an  undue   preference  to  certain  persons         1867. 
named,  and  imposing  an  undue  and  unreasonable  prejudice  on      paintkb"" 

the  complainant  .    ^* 

*     ,  ,  ^  London, 

The  motion  was  founded  upon  the  affidavit  of  the  complain-     Bsiohton 

AND 

ant,  which  stated,  that  the  directors  of  the  company,  or  their  south  Coast 

officers  at  Brighton,  had  granted  to  five  fly  proprietors  at  that       ^^'  ^* 

place,  named,  &c.,  owning  together  about  fifty-six  flys,  certain 

privileges  and  advantages  for  the  entry  of  the'  whole  of  their 

flys  into  the  terminus  at  Brighton,  for  the  conveyance  of 

passengers  arriving  there  by  all  the  down  trains,  in  priority 

and  exclusion  of  all  the  flys  belonging  to  the  other  proprietors 

in  the  town;  the  arrangement  being,  that,  until  the  whole  of 

the  flys  in  attendance  of  the  above-named  persons  had  entered 

and  obtained  fares,  no  other  flys  were  permitted  to  enter  or 

approach  the  platform  or  take  up  passengers,  which  virtually 

was  almost  a  monoply  of  the  traffic,  as  only  on  occasions  when 

heavy  trains  arrived  were  more  flys  required  than  the  persons 

above  named  could  supply :  that  the  fly  proprietors  generally 

considered  the  preferential  arrangement  above  described  so 

made  with  the  persons  named,  not  only  unfiur  towards  them, 

but  also  very  disadvantageous  and  prejudicial  to  the  passengers, 

by  reason  of  its  preventing  a  proper  supply  of  flys  at  the 

terminus,  as  the  fly  owners  who  had  not  the  same  privileges, 

and  were  prevented  entering  the  station  in  due  turn  of  arrival, 

oould  not  afibrd  to  wait  on  the  bare  chance  of  a  sufficient 

number  of  the  flys  of  the  privileged  persons  not  being  there,  or 

of  the  passengers  by  any  train  being  more  numerous  than  could 

be  accommodated  by  the  flys  of  the  privileged  persons;   the 

consequence  of  which  had  firequendy  been  that  many  passengers 

had  been  detained  at  the  station  a  considerable  time,  namely, 

until  the  privileged  flys  which  had  obtained  &res  had  been  and 

set  down  and  then  returned  to  the  station,  or  other  flys  had 

been  sent  for  and  brought  up  to  the  terminus.     The  affidavit 

then  went  on  to  detail  particular  instances  of  obstruction  ofiered 

to  the  complainant  by  the  servants  of  the  company,  and  refiisal 

to  permit  him  to  enter  into  the  arrival  part  of  the  station  for 

the  purpose  of  obtaining  fares,  and  alleged  that  the  above 

described  arrangement  was  also  prejudicial  to  the  interests  of 
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1857.        the  public,  as  in  many  instances  it  compelled  the  passengers, 

Paintsb      although  the  weather  might  be  wet  or  cold,  to  ride  in  open 

London       carriages,  against  their  wish:   that  the  fly  proprietors  were 

Brighton    willing  and  had  frequently  offered  to  conform  to  and  abide  by 

RouTH  Coast  any  general  rules  of  the  company  for  enforcing  order  and 

^  regularity :  that,  if  the  station  were  open  to  all  fiys,  without 

preference,  and  all  were  allowed  to  enter  in  due  course  of 
arrival,  the  complainant's  fly  would  be  in  the  habit  of  attending, 
and  complainant  believed  the  flys  of  the  other  owners  would 
attend  also,  and  that  there  would  be  a  much  better  supply  of 
flys,  and  that  the  public  would  not  be  subjected  to  the  incon- 
venience they  were  often  put  to  under  the  existing  arrangement : 
and  that  the  complainant  believed  that  the  company's  station 
at  Brighton  was  large  enough  to  admit  many  more  flys  and 
carriages  than  the  privileged  parties  usually  had  been  in  the 
habit  of  sending  there  to  meet  the  trains,  and  that  it  would  be 
no  inconvenience  to  the  company  if  all  cabs  and  flys,  without 
distinction,  were  allowed  to  enter  it  in  turn  for  the  purpose  of 
taking  up  fares  in  the  same  manner  as  the  deponent  was  in- 
formed and  believed  they  did  at  the  central  station  in  London. 
There  were  also  the  affidavits  of  six  other  fly  proprietors, 
who  weie  similarly  excluded  from  the  railway  station,  and  who 
deposed  generally  to  inconvenience  sustained  by  p&ssengers 
from  such  exclusion. 

It  was  submitted  that  the  affidavits  disclosed  a  clear  violation 
of  the  statute.  \_Cre8sweUy  J.,  referred  to  In  re  Beadell(^), 
where  a  similar  application  was  made  on  behalf  of  a  cab  pro- 
prietor against  the  Eastern  Counties  Railway  Company,  and 
refiised.]  The  circumstances  of  that  case  were  totally  different 
fix>m  those  here:  no  inconvenience  to  the  public  being  there 
shown  to  have  arisen  from  the  arrangement  into  which  the 
company  had  entered ;  whereas,  here,  it  is  distinctly  shown  that 
the  public  are  inconvenienced  by  the  preference  shown  by  this 
company  to  the  five  &voured  proprietors  of  flys.  It  appears 
that,  at  the  terminus  in  London,  all  vehicles  are  allowed  to 
enter  the  company's  premises  in  turn,  without  any  partiality  or 

(*}  Ante,  p.  66. 


Ry.  Co. 
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preference ;  and  it  is  sworn  that  the  same  arrangement  might         1857. 

be  made  at  the  Brighton  station  without  anj  inconvenience  or      Painter 

obstruction  to  the  company.  London, 

Bbiohton 

AND 

Cresswell^  J. — I  am  of  opinion  that  no  ground  is  presented  sqitth  Coast 
to  justify  the  interference  of  the  Court.     Before  we  put  the 
powers  of  the  actin  motion,  we  must  be  satisfied  that  there  is 
some  substantial  injury  or  inconvenience  to  the  public,  and 
that  the  complaint  is  bon&  fide  made  on  behalf  of  the  public  (^). 

Williams^  J. — The  complaint  must  come  fix)m  those  who 
use  the  railway. 

The  rest  of  the  Court  concurring. 

Rule  refiised. 

(*)  See  In  re  Tke  Caterham  Ry,  Marruftt,afUe,pA7;  Hfraeombe  Pub- 
Co^  ante,  p.  32 ;  In  re  Barret,  and  lie  Conveyanee  Co.  r.  London  and 
note  {*)  thereto,  ante,  p.  43;   In  re      Southwestern  Ry,  Co,, post. 


Ilfracombe  Public  Contetance  Company  November  \%, 

1868. 
V.  — 

London  and  South  Western  Railway  Company  (*). 

Railway  Traffie  Act — Undue  Preference  ^Demand  on  Company  to  redress 

Grievance, 

The  Ilfiracombe  Public  Conveyance  Company  was  established 
for^  amongst  other  purposes,  the  conveyance  of  passengers  and  . 
goods  to  and  firom  Ilfiracombe  and  the  Barnstaple  station  of  the 
London  and  South  Western  Railway,  by  means  of  flys  and 
other  public  vehicles.  One  Pridham,  who  carried  on  a  similar 
business,  by  arrangement  with  the  company,  was  permitted  to 
drive  his  carriages  into  the  station  yard  to  take  up  passengers 
firom  every  train  which  arrived ;  whereas  the  Ilfiracombe  com- 
pany were  compelled  to  keep  their  carriages  outside  the  gates, 
which  were  distant  about  300  yards  firom  the  station. 

Q)  Reported  W.  N.  1868,  p.  289. 
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186^.  In  August  last  an  application  was  made  to  Blackburn,  J.,  at 

iLFRAcoifBB  chambers,  for  an  injunction  to  restrain  the  railway  company 
vE?ANCE^o.  fro°^  gi^g  to  other  persons    greater    faxjilities    than  were 


r. 
London, 

AND 

South 

Westebk 

Ry.  Co. 


accorded  to  the  complainants ;  but  the  learned  judge  declined 
to  grant  a  summons,  thinking  the  matter  one  which  ought  to 
be  brought  before  the  Court.  Since  the  date  of  that  application 
the  complainants  had  been  allowed  by  the  company  to  enter, 
the  station  yard  to  meet  two  only  of  the  five  daily  trains.  They 
now  applied  for  an  injunction  to  have  that  restriction  removed  ; 
relying  upon  the  case  of  Marriott  v.  London  and  South  Western 
Ry.  Co.  (2). 

The  affidavits  disclosed  three  instances  in  which  passengers 
had  engaged  the  complainant's  conveyances  to  meet  them,  but 
finding  no  such  conveyances  within  the  station  yard,  had  been 
obliged  to  avail  themselves  of  Pridham's  carriages. 

It  appearing  that  no  demahd  had  been  made  upon  the  com- 
pany to  grant  the  extended  accommodation  now  sought,  the 
Court  refiised  the  rule.  The  Lord  Chief  Justice,  however, 
observed  that  it  was  much  for  the  convenience  of  the  public 
that  railway  companies  should  make  arrangements  for  the 
attendance  of  a  sufficient  number  of  carriages  for  the  convey- 
ance of  passengers  arriving  at  their  stations,  whether  in  town 
or  country:  that  if  anyone  indiscriminately  might  bring  his 
carriages  for  that  purpose,  it  would  give  rise  to  great  confiision 
and  obstruction :  that  in  all  these  cases,  therefore,  it  must  be 
clearly  shown  that  the  course  complained  of  occasioned  incon- 
venience to  the  public,  which  was  not  shown  by  the  affidavits 
produced :  and  that  regard  must  be  had  to  the  general  con- 
venience of  the  public  rather  than  to  the  wishes  or  interests  of 
individual  job-masters.  And,  with  regard  to  Marriotfs  Case, 
Willesy  J.,  said,  that  the  decision  had  been  explained  on  a 
subsequent  occasion  {Beadell  v.  Eastern  Counties  Railway  Com'- 
pany  ('))  in  the  way  put  by  the  Chief  Justice. 

Montague  Bere  for  the  complainants. 


(•)  Ante,  p.  47. 


(•)  Ante,  p.  66. 
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The  Eastern  Counties  Railway  Company.    (No.  1.)C) 

What  undue  Prtferenee  or  Pr^udiee^^Profit  of  Ompany^^Ii^unetian, 

In  detennining,  under  the  2nd  Bection  of  the  Railwajr  and  Canal  Traffic  Act, 
1854,  whether  a  railway  company  has  giTen  an  nndoe  and  anreaaonahle  preference 
to  a  particnlar  person,  company  or  traffic,  or  subjected  a  particular  person,  com- 
pany or  traffic  to  an  undue  or  unreasonable  prejudice  or  disadvantage,  this  Court 
may  take  into  conaidenition  the  fair  interests  of  the  railway  itself,  and  enter- 
t^n  such  queations  as  whether  the  company  might  not  carry  larger  quantities,  or 
for  longer  distances,  at  lower  rates  per  ton  per  mile,  than  smaller  quantities,  or  for 
shorter  distances,  so  as  to  derire  equal  profits  to  itself. 

But  where  it  was  manifest  from  the  affidarits  that  a  railway  company  charged 
Meesrs.  R,  coal  merchants  at  Ipswich,  who  sent  from  thence  coal  which  had  come 
thither  by  sea,  a  higher  rate  for  the  carriage  of  their  coal  oyer  the  company's  lines 
than  they  charged  Messrs.  P.,  who  had  made  agreements  with  them  to  carry  large 
qoantifties  from  Peterborongh  orer  their  lines,  and  that  the  sums  charged  to 
Measrs.  P.  were  fixed,  so  as  to  enable  them  to  compete  with  Messrs.  R.,  this  Court 
granted  an  injunction,  enjoining  the  company  to  desLst  from  giving  any  undue 
preference  to  Messrs.  P.,  and  to  carry  coal  for  Messrs  R.  on  equal  terms  with 
Messn.  P.,  due  regard  being  had  to  the  drenmstances,  if  any,  whidi  rendered  the 
cost  to  the  company  less  in  carrying  for  the  one  party  than  for  the  other. 

A  RULE  nisi  was  obtamed  (May  22,  1856)  under  the  BaQway 
and  Canal  Traffic  Act^  18S4,  8.  2,  calling  on  the  Eastern 
Counties  Railway  to  show  cause  why  a  writ  of  injunction  shotdd 
not  issue  against  the  company,  enjoining  them  to  desist,  from 
charging  the  complainants  for  the  conveyance  of  coals  on  their 
railway  called  ^  the  Eastern  Counties^  the  Eastern  Union,  and 
the  Newmarket  Railways/'  any  greater  sum  per  ton  per  mile 
than  chained  by  the  said  company  to  Messrs.  Prior;  secondly, 

(>)  Reported  1  C.  B.,  K.  S.  437,  26  Rantame  t.  Eastern  Couni%e$  Ry.  Co. 

Jj,  J.,  C.  P.  91,  and  cited  in  Oxlade  {Ne.2), po$t ^pAlO i  MckeleonY,Oreat 

r.  North  JEaetemRy,  Co.  {No.  I), pott,  Wettem  Ry.  Co.,  and  Palmer  y.  Zon^ 

p.  73;  Raxendale  Y.  North  Deron  Ry.  don,  Brighton  and  South  Coast  Ry. 

Co.,  poet ;  Jlarrie  v.  Coehermouth  and  Co.,  poet. 
Workington  Ry.   Co.,  pott,  p.   100 ; 
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to  desist  from  charging  to  the  complainants  more  than  to  those 
with  whom  they  had  made  private  agreements;  thirdly^  to 
desist  from  giving  any  midue  preference  or  advantage  to  Messrs. 
Prior. 

It  appeared  from  the  affidavits  made  by  the  respective  parties, 
that  Messrs.  Prior  had  made  an  agreement  with  the  company 
to  send  a  large  quantity  of  coals  in  three  years  from  Peter- 
borough, to  various  places  on  the  line  of  railway,  at  certain 
rates  to  different  places.  The  applicant,  who  is  a  coal  merchant 
at  Ipswich,  sent  coals,  which  had  been  brought  to  that  port  by 
sea,  to  various  places  on  the  same  lines  of  railway,  and  the 
company  charged  him  a  much  larger  sum  per  ton  per  mile,  in 
proportion  to  the  distance  over  which  ihe  coals  were  carried, 
than  was  charged  to  Messrs.  Prior ;  and  it  was  manifest  that 
the  sums  charged  to  Messrs.  Prior  for  the  carriage  of  coals  to 
different  places  were  fixed  so  as  to  enable  them  to  compete  in 
the  coal  trade  with  Messrs.  Bansome,  who  had  the  advantage  of 
bringing  coals  by  sea  to  Ipswich. 

Bovill,  Q.C.,  and  Sharpe  showed  cause  against  the  rule. 

This  is,  in  effect,  a  contest  between  two  rival  coal  merchants. 
The  first  ground  of  complaint  is,  that  ihe  Eastern  Counties 
Railway  Company  charge  Bansome  &  Co.  a  larger  sum 
per  ton,  in  proportion  to  the  distance  over  which  their  coals 
are  carried,  than  they  charge  to  Prior  &  Co.  The  difference 
is  justified  by  the  circumstances;  and  there  is  no  pretence 
for  saying  that  any  preference  is  given  where  the  coals  are 
carried  in  the  same  direction.  The  effect  of  an  equal  tonnage 
rate  both  ways  would  be  to  give  Bansome  &  Co.  a  monopoly  of 
the  coal  trade  throughout  ihe  district  in  question,— confining  it 
to  sea-borne  coals,  to  the  exclusion  of  coals  coming  from 
Yorkshire  and  Staffordshire.  The  course,  therefore,  which  is 
adopted  by  the  company,  is  for  the  advantage  of  the  public. 
[  Cresswellf  J. — I  can  very  well  understand  that  circumstances 
might  exist  to  justify  a  higher  charge  for  carriage  one  way  than 
the  other;  for  instance,  the  gradients  might  be  such  in  one 
direction  as  to  cause  a  much  larger  expenditure  of  power.  But 
nothing  of  that  sort  being  shown,  are  you  not,  by  the  inequalily 
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of  cliarge>  subjecting  a  particular  description  of  traffic  to  undue 
prejudice  ?]  The  object  is,  to  enable  the  Yorkshire  and  Stafford- 
shire coal  to  compete  with  the  Northumberland  and  Diurham, 
which  have  the  advantage  of  a  cheaper  mode  of  conveyance  to 
Ipswich.  l^Crotoder,  J. — The  object  is,  to  benefit  the  one 
dealer  at  the  expense  of  the  other,  by  depriving  the  latter  of  ihe 
natural  advantages  of  his  position  (*).  Cresswell,  J. — Would 
it  be  justifiable  in  the  company  to  carry  cattle  for  a  Norfolk 
fanner  at  a  cheaper  rate  than  for  an  Essex  farmer,  in  order  to 
enable  the  former  to  compete  upon  more  equal  terms  with  the 
latter  in  the  London  market?]  It  is  submitted  that  it  would. 
[Cresswell,  J. — The  argument  as  to  difference  of  direction  does 
not  apply  as  between  Ipswich  and  Colchester.]  True:  but 
then  a  new  state  of  things  arises.  The  coals  carried  for  Prior 
&  Co.  are  carried  over  several  lines  of  railway  constructed 
under  the  authority  of  different  acts  of  parliament,  whereas 
those  carried  for  Bansome  &  Co.  are  carried  only  over  the 
Eastern  Union  Railway.  Under  the  arrangement  with  Prior  & 
Co.,  all  their  coals  are  brought  from  Peterborough,  where 
they  are  made  up  into  entire  trains,  in  their  own  waggons, 
and  start  at  fixed  times,  so  that  the  company  are  enabled  to 
convey  them  at  less  expense  than  they  can  for  persons  whose 
coals  are  brought  at  uncertain  times,  and  in  quantities  in- 
sufficient to  form  a  train  load,  and  for  whose  use  they  provide 
the  waggons  or  trucks.  Besides,  Prior  &  Co.  were  under 
covenant  to  send  240,000  tons  within  three  years,  or  to  pay 
for  that  quantity.  The  company  are  willing  to  carry  for  every 
one  in  entire  trains,  and  at  fixed  times,  at  the  same  rate  as  they 
do  for  Prior  &  Co.  [^Crowder^  J. — But  from  Ipswich  to 
Peterborough.]  They  are  willing  to  make  the  same  arrange- 
ments with  others  as  they  make  with  Prior  &  Co.  The  difference 
of  charge  by  reason  of  the  difference  of  direction,  is  not 
incompatible  with  justice  and  equity.  Freights  from  New- 
castle to  London,  it  is  well  known,  are  higher  than  for  the  back 
voyage  firom  London  to  Newcastle.  The  tolls  upon  this  railway 
are  regulated  by  the  17  &  18  Vict.  c.  ccxx.  ss.  13,  16,  an  act 
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P)  As  to  this  see  Harris  y.  Cocker- 
mouth  and  Workington  Ry.  Co.,  port, 

VOL.  I. 


p.  97;  Ransome  t.  Eartem  Countiei 
Ry.  Co,  (^No,  2),  post,  p.  109. 
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which  passed  after  the  passing  of  the  Railway  and  Canal  Traffic 
Act,  1854,  and  which  fully  justifies  all  that  is  now  complained 
of.  \_Cres8well,  J. — The  act  of  parliament  referred  to  does  not 
cast  you  loose  from  the  obligations  of  the  17  &  18  Vict.  c.  31.] 

ByleSy  Serjt.,  and  T.  Jones,  in  support  of  the  rule.  This  is 
a  question  of  very  grave  importance  to  the  ports  of  Ipswich, 
Colchester  and  Maldon.  Their  trade  in  the  article  of  coals 
will  be  utterly  ruined,  if  the  Eastern  Counties  Railway  Company 
are  permitted  to  charge  these  disproportioned  and  extortionate 
tolls.  The  17  &  18  Vict.  c.  31, — which  is  a  most  salutary 
act, — provides,  in  sect.  2,  that  no  railway  company  **  shall  make 
or  give  any  undue  or  unreasonable  preference  or  advantage  to  or 
in  favour  of  any  particular  person  or  company,  or  any  particular 
description  of  traffic,  in  any  respect  whatever ;  nor  shall  any 
such  company  subject  any  particular  person  or  company,  or  any 
particular  description  of  traffic,  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatever.**  Now,  what 
was  the  position  of  these  parties  at  the  time  of  the  passing  of 
that  act?  Messrs.  Ransome  &  Co.  were  able  to  bring  coals 
from  Northumberland  and  Durham  to  Ipswich  by  sea.  Messrs. 
Prior  &  Co.  brought  their  coals  from  Yorkshire  and  Stafford- 
shire by  means  of  the  Great  Northern  and  the  Midland  Railways. 
The  legislature  has  thought  fit  to  leave  each  to  the  natural 
advantages  of  his  position, — ^to  the  fair  and  legitimate  competi- 
tion between  railway  and  sea  carriage.  The  affidavits  plainly 
show  how  the  company  have  sought  to  frustrate  this  intention 
of  the  legislature,  by  diminishing  their  rate  of  carriage  as  they 
approach  the  sea.  [^Cresswell,  J. — It  is  quite  clear  that  the 
company  have  not  charged  equally  in  proportion  to  distance, 
but  have  diminished  the  rate  to  Messrs.  Prior  as  the  sea-borne 
coal  comes  in  competition  with  the  inland  coal.  That  raises 
the  question.]  It  is  said  that  there  are  circumstances  which 
make  a  difference  between  the  two  cases.  But  there  is  nothing 
upon  the  face  of  the  affidavits  showing  why  the  charge  for 
carrying  from  east  to  west  should  not  be  th^same  as  from  west 
to  east ;  and  in  several  of  the  instances  both  are  going  in  the  same 
direction,  and  yet  the  inequality  of  charge  remains.  It  is  con- 
tended that  the  difference  of  charge  is  justified  by  the  fact  of 
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Prior  &  Go's,  coals  being  made  up  into  enlire  trains.  But  it 
does  not  appear  upon  the  affidavits  that  the  entire  trains  go 
through  to  Ipswich.  On  the  contrary,  it  is  sufficiently  apparent 
that  they  drop  some  of  the  waggons  as  they  proceed ;  and 
the  probability  is  that^  as  they  advance,  they  subside  into 
the  ordinary  goods  tndns,  as  Bansome  &  Go's,  coals  do. 
\_Cress9oeU,  J. — Of  what  particular  part  of  the  statute  is  it 
that  you  complain  of  a  violation?  What  is  the  precise 
grievance  which  you  caQ  upon  us  to  redress  ?]  The  statute 
says  that  the  company  shall  not  make  or  give  any  undue  or 
unreasonable  preference  or  advantage  to  or  in  favour  of  any 
particular  person  or  any  particular  description  of  traffic.  That 
imports  aQ  the  provisions  of  the  acts  regulating  the  railways  in 
question  ;  the  companies  are  bound  to  charge  an  equal  mileage 
rate  to  all.  The  company  have  given  an  undue  and  unreasonable 
preference  and  advantage  to  and  in  favour  of  a  particular 
description  of  traffic ;  they  have  given  an  imdue  preference  to 
the  traffic  in  coals  from  Peterborough  over  the  traffic  in  coals 
from  Ipswich.  They  have  also  given  an  undue  and  unreasonable 
preference  and  advantage  to  individuals  over  others  carrying 
coals  over  the  same  portions  of  their  railway.  [  Crowder^  J. — 
How  do  you  make  that  out  ?  Cresstoell,  J. — Suppose  the  same 
individual  were  to  send  coals  from  both  places?]  Possibly  he 
could  not  complain.  \_CressweU,  J. — ^Why  not?]  If  the  act 
does  not  apply  to  such  a  case  as  this,  it  is  hardly  possible  to 
conceive  a  case  to  which  any  ingenuity  of  construction  could 
apply  it.  The  Gourt  has  power,  under  sect.  3,  to  call  for  fru-ther 
information,  if  it  should  be  found  necessary. 
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Bovilly  Q.C. — It  is  a  common  and  understood  practice  on  the 
part  of  railway  companies  to  carry  at  reduced  &res,  where  there 
is  competition:  for  instance,  the  Great  Western  Railway 
Company,  in  order  to  compete  with  the  South  Western,  carry 
passengers  at  this  moment  from  London  to  Beading  for  2s.\ 
and  yet  the  charge  to  Slough,  which  is  a  considerably  less 
distance,  is  more  than  double  that  sum.  Nobody  has  yet  been 
ingenious  enough  to  suggest  that  the  Slough  passengers  have 
any  cause  of  complaint. 

f2 
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Cresswelly  J. — This  case  raises  questions  of  great  importance^ 
and  of  no  little  difficulty,  and  therefore  we  will  take  time  to 
consider.  One  difficulty  is  this, — suppose  at  Colchester  there 
is  a  considerable  traffic  in  coal,  and  also  in  lime  or  any  other 
commodity  which  will  not  bear  an  equal  amount  of  charge ; 
say  that  coal  could  bear  a  charge  of  three  farthings  per  ton  per 
mile,  and  lime  only  one  halfpenny :  could  those  engaged  in  the 
coal  trade  complain  that  the  company  charged  them  a  higher 
rate  for  coal  than  they  charge  for  the  other  commodity,  and 
say  that  that  is  an  undue  and  unreasonable  preference  in  favour 
of  a  particular  description  of  traffic  ?  That  is  one  of  the  many 
difficulties  we  have  to  encounter  in  endeavouring  to  put  a 
construction  upon  this  act. 

Cur.  adv.  vult 


Cresswell,  J.,  now  delivered  the  judgment  of  the  court : 

This  was  a  rule  calling  upon  the  Eastern  Counties  Railway 
Company  to  show  cause  why  a  writ  of  injunction  should  not 
issue  against  the  company,  enjoining  them, — first,  to  desist  firom 
charging  to  the  complainant  for  the  conveyance  of  coals  on  their 
railways,  called  the  Eastern  Counties  Kailway,  the  Eastern 
Union  Kailway  and  the  Newmarket  Kailway,  any  greater  sum 
per  ton  per  mile  than  is  charged  by  the  said  company  to  Messrs. 
Edward  and  Alfred  Prior  &  Co.:  secondly,  to  desist  from 
charging  the  complainant  more  than  those  with  whom  they  had 
made  private  agreements:  thirdly,  to  desist  from  giving  any 
undue  preference  or  advantage  to  Messrs.  Prior. 

It  appeared  from  the  affidavits  used  by  the  respective  parties, 
that  Messrs.  Prior  had  made  an  agreement  with  the  company 
to  send  a  large  quantity  of  coals  in  three  years  from  Peter- 
borough to  various  places  on  the  lines  of  railway  mentioned  in 
the  rule,  at  certain  rates  to  different  places. 

The  applicants,  coal  merchants  at  Ipswich,  sent  coals  which 
had  been  brought  to  that  port  by  sea,  to  various  places  on  the 
same  lines  of  railway,  and  the  company  charged  them  a  much 
larger  sum  per  ton  in  proportion  to  the  distance  over  which 
their  coals  were  carried,  than  was  charged  to  Messrs.  Prior; 
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and  it  was  manifest  that  the  sums  charged  to  Messrs.  Prior 
for  the  carriage  of  coals  to  different  places  were  fixed  so  as  to 
enable  them  to  compete  in  the  coal  trade  with  Bansome  &  Co.^ 
nvho  had  the  advantage  of  having  their  coal  brought  bj  sea  to 
Ipswich. 

The  question  which  we  have  to  determine  on  this  rule 
depends  upon  the  construction  to  be  put  upon  the  17  &  18 
Vict.  c.  31^  8.  2,  by  which  it  is  enacted  that  no  railway  company 
shall  make  or  give  any  undue  or  unreasonable  preference  or 
advantage  to  or  in  fiivour  of  any  particular  person  or  company^ 
or  any  particular  description  of  traffic:  nor  shall  any  such 
company  subject  any  particular  person  or  company,  or  any 
particular  description  of  traffic,  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatsoever. 

The  first  thing  to  be  ascertained,  is  the  meaning  of  the  ex- 
pressions ** undue  or  unreasonable  preference  or  advantage'' 
and  ^'  undue  or  unreasonable  prejudice  or  disadvantage."  Are 
those  words  to  be  construed  with  reference  to  the  interests  of 
the  parties  using  the  railway  only  ?  or  may  the  interests  of  the 
railway  owners  be  taken  in  any  manner  into  consideration? 
Ex.  gr.,  if  1,000  tons  can  be  carried  for  a  lower  sum  per  ton  per 
mile  than  100  tons,  yielding  an  equal  profit  per  ton  to  the 
railway  company,  may  ihey  so  regulate  the  charge  as  to  derive 
such  equal  profit?  Would  the  lower  rate  charged  for  the 
larger  quantity  give  an  undue  preference  ?  Or  if  goods  can  be 
carried  100  miles  at  a  lower  rate  than  ten  and  yield  an  equal 
profit  per  ton  per  mile^  may  the  company  charge  less  per  mile 
for  those  carried  100  miles,  without  giving  an  undue  or  un- 
reasonable preference  ?  If  that  may  be  done  without  giving 
what  the  statute  calls  an  undue  or  unreasonable  preference,  may 
not  the  company,  in  fixing  the  rates,  consider  the  whole  profit 
and  not  the  mere  profit  per  mile,  and,  in  order  to  induce  people 
to  cany  more  on  their  line,  and  longer  distances,  agree  to  make 
a  reduction  in  such  case?(')    It  is  true  that  the  sender  of 
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(*)  That  this  maj  be  done,  see  Ox- 
UuU^t  Cage  {No,  1),  poH,  p.  72,  and 
JViekoUoH*s  Case  {No,  1) ;  HarrU  v. 
Cockermcuth   and  ^  Workington  By' 


Co.f  post,  p.  97;  Baxendale  t.  Great 
Western  By,  Co,,  Bristol  Que,  and 
Qarton  v.  Bristol  and  Exeter  By. 
Co.,  post. 
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smaller  quantities  for  a  shorter  distance  will  pay  more  per  mile 
and  more  per  ton  in  the  respective  cases ;  but  will  that  be  an 
undue  or  unreasonable  prejudice  or  disadvantage  ? 

Agab,  if  two  laUways  start  from  the  same  terminus,  and 
arrive  at  the  same  terminus^  bj  diiFerent  routes,  must  they 
charge  for  the  whole  line  at  the  same  rate  as  from  intermediate 
stations  to  either  terminus  ?  Ex.  gr.,  there  are  two  lines  from 
Portsmouth  to  London, — the  London  and  South  Western,  vi& 
Bishopstoke  and  Winchester,  and  the  London,  Brighton  and 
South  Coast,  by  Brighton ;  must  they  charge  as  much  per  mile 
for  passengers  and  goods  from  Portsmouth  to  London,  as  from 
Winchester  or  Brighton  to  London  ?  or,  may  they  carry  at  a 
lower  rate  the  whole  distance,  in  order  to  compete  with  each 
other,  without  being  subjected  to  the  charge  of  imposing  on  the 
Winchester  or  Brighton  traffic  an  undue  or  unreasonable  dis- 
advantage (*). 

After  a  good  deal  of  consideration,  we  think  that  the  &ir  in- 
terests of  the  railway  ought  to  be  taken  into  the  account  (^),  and 
then  the  questions  above  suggested  assume  a  very  complicated 
and  difficult  character,  and  are  such  as  we  feel  but  little  qualified 
to  decide.  Nevertheless,  as  the  legislature  haa  thought  fit  to 
impose  on  the  judges  of  this  Court  the  duty  of  dealing  with  such 
questions,  we  must  do  so  to  the  best  of  our  abilities,  whenever 
it  becomes  necessary. 

The  present  case  is,  in  our  judgment,  fi:ee  from  these  diffi- 
culties, because  the  difierence  between  the  rates  charged  to 
Messrs.  Prior  and  to  Messrs.  Ransome  is  not  founded  on  such 
considerations  as  have  been  suggested,  but  manifestly  on  the 
intention  to  enable  Messrs.  Prior,  who  deal  in  coals  brought 
inland  to  Peterborough,  to  compete  with  Ransome  &  Co., 
dealing  in  coals  sea-borne  to  Ipswich.  No  such  advantage  is 
due  to  them :  it  is,  therefore,  an  undue  advantage ;  and  without 


(*)  That  railway  companies  may 
charge  less  for  a  longer  distance  than 
for  a  shorter  one  in  some  cases,  see 
Hazier  ▼.  Caledonian  Ry,  Co,,  ante, 
p.  27;  Jones  y.  Eaetem  Counties  Ry, 
Co.,  ante,  p.  45,  and  Attorney- General 
Y,  Birmingham  and  Derby  Junction 


Ry,.  Co,,  2  Ry.  Ca.  124.    See  Digest, 
ante.  p.  18. 

(^;  This  view  has  been  recognised 
and  acted  upon  in  many  sabeeqnent 
cases.  See  note(')  on  this  p<Hnt  in 
Harris  7.  Cockerm^tuth  and  Working" 
ton  Ry,  Co.,  post,  p.  104. 
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deciding  that  a  railway  company  may  not  charge  different 
rates  where  coak  are  carried  in  large  and  small  quantities,  and 
where  they  are  carried  long  and  short  distances,  and  where  the 
difierence  is  for  the  purpose  of  competing  witli  another  line,  we 
think  that  some  order  must  be  made  to  prohibit  the  continuance 
of  the  practice  now  existing  on  the  railway  in  question. 

We  cannot  say  that  both  parties  should  be  charged  the  same 
sum  per  ton  per  mile;  for  Messrs.  Prior  find  their  own  trucks 
and  Messrs.  Kansome  use  the  trucks  of  the  company;  and  it  is 
possible  that  it  may  cost  the  company  more  to  carry  over  some 
parts  of  the  line  than  others.  We  cannot,  therefore,  prescribe 
an  equal  mileage  rate  independent  of  the  allowance  for  trucks  (^). 

And,  for  the  same  reason,  we  cannot  make  absolute  the 
second  branch  of  the  rule,  and  enjoin  the  company  to  desist 
from  charging  Kansome  &  Co.  any  greater  sum  per  ton  per 
mile  for  the  carriage  of  coals  on  their  railway  than  they  charge 
io  persons  with  whom  they  have  private  agreements. 

But  we  think  that  a  writ  should  issue  enjoining  them  to 
desist  from  giving  an  undue  preference  to  Messrs.  Prior,  and  to 
carry  coals  for  Ransome  &  Co.  on  equal  terms  with  Messrs. 
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(*)  The  committee,  upon  the  amalgar 
mmtion  of  railwajs  in  1872,  in  their  re- 
pcnrt,  pp.  xxxii,  xxxiii,  declare  eqaal 
mileage  to  be  impracticable,  becanse— - 

(a)  It  woald  prerent  railnray  compa- 
nies from  lowering  their  fares  and  rates 
eo  aa  to  compete  with  traffic  bj  sea, 
by  eanal,  or  by  a  aborter  or  otherwise 
cheaper  railway,  and  woald  thns  dcpriye 
the  public  of  the  benefit  of  competition 
and  the  company  of  a  legitimate  source 
of  profit 

(b)  Jt  woold  prerent  railway  com- 
panies from  making  perfectly  fair 
ammgements  for  carrying  at  a  lower 
nte  than  usnal  goods  brought  in  large 
and  constant  quantities,  or  for  carrying 
lor  long  distances  at  a  lower  rate  than 
for  short  distances. 

(c)  It  would  compel  a  company  to 
carry  for  the  same  rate  OTer  a  line 
which  has  been  Tery  expensive  in  con- 
struction, or  which  from  gradients  or 


otherwise  is  yery  expensive  in  working, 
at  the  same  rate  at  which  it  carries 
over  less  expensive  lines. 

The  report  continues: — In  short,  to 
impose  equal  mileage  on  the  companies 
would  be  to  deprive  the  public  of  the 
benefit  of  much  of  the  competition 
which  now  exists  or  has  existed,  to  raise 
the  charges  on  the  public  in  many  cases 
where  the  companies  now  find  it  to 
their  interest  to  lower  them,  and  to  per- 
petuate monopolies  in  carriages,  trade 
and  manufacture  in  favour  of  those 
routes  and  places  which  are  nearest 
and  least  expensive,  where  the  varying 
charges  of  the  companies  now  create 
competition.  And  it  will  be  found  that 
the  supporters  of  equal  mileage,  when 
pressed,  often  really  mean,  not  that  the 
rates  they  themselves  pay  are  too  high 
but  that  the  rates  which  others  pay 
are  too  low. 
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Prior,  haviog  due  regard  to  tlie  circumstances,  if  any,  which 
render  the  cost  to  the  company  of  carrying  for  the  one  party 
less  than  the  cost  of  carrying  for  the  other.  And,  as  the  scale 
of  charges  hitherto  made  for  carrying  coals  for  Kansome  &  Co. 
manifestly  imposed  on  them  an  undue  and  unreasonable  dis- 
advantage, the  railway  company  must  pay  the  costs  of  the 
application  and  rule. 


Rule  accordingly  (7). 


(^)  The  mle  was  drawn  np  as  follows: 
"  It  is  ordered  thai  a  writ  of  injnnc- 
tioo  do  issae  against  the  said  Eastern 
Counties  Railwaj  Company,  pnrsnant 
to  the  Railwaj  and  Canal  Traffic  Act, 
1854,  enjoining  the  company  to  desist 
from  giving  an  nndae  preference  to 
Mcflsrs.  Prior  for  or  in  respect  of  the  car- 
riage of  coals  on  the  said  railway,  and 
enjoining  the  said  ccHnpany  to  cany 


coals  for  the  said  complainants  on  equal 
terms  with  the  said  Messrs.  Prior, 
haying  dne  rpgard  to  the  circnmstanoes, 
if  any,  which  render  the  cost  to  the 
company  of  canying  for  the  one  party 
less  than  the  cost  of  carrying  for  the 
other ;  and  that  the  said  company  do 
pay  to  the  said  complainants,  or  to 
their  attorneys^  then:  costs  of  the  ap- 
plication," &c 


Jam^arjf  30, 
1867. 


OXLADE 

The  North  Eastern  Railway  Company.    (No.  !.)(*) 

What  UfULne  Preference  or  Prejudice— Injunction. 

A  railway  company  is  justified  in  carrying  goods  for  one  person  at  a  less  rata 
than  that  at  which  they  cany  the  same  description  of  goods  for  another,  if  there 
be  circumstances  which  render  the  cost  to  the  company  of  carrying  for  the  f oimer 
less  than  the  cost  of  carrying  for  the  latter. 

The  North  Eastern  Railway  Company,  fnm  a  desre  to  introduce  the  noffthem 
coke  into  Staffordshire,  were  induced  to  make  special  agreements  with  different 
merchants  for  the  carriage  of  coal  and  cok^  at  a  rate  lower  than  their  ordinary 
charge : — ^Held,  that  this  wss  not  a  legitimate  ground  for  making  such  agreements, 
and  that  lowering  their  rates  for  that  purpose,  there  being  nothing  to  show  that  the 


(>)  Reported  1  C.  B.,  N.  S.  454,  26 
K  J.,  C.  P.  129,  and  dted  in  BarrU 
T.  Ofckerwumtk  and  Workinfton  J^. 
Cb.,  post,  p.  100 ;  Bansowie  t.  Eastern 
QmntieM  By,  Co.  {No,  2),  pott,  p.  110 ; 
JVickoUon  T.  €freat  Western  J?y.  Cf, 


(Xo.  1);  Ojplade  T.  J^orth  Eastern 
By.  Qt.  (A>.  2) ;  West  t.  London  and 
yortk  Western  By.  Co.y  and  Paltner 
T.  London^  Brighton  and  SnUk  Coast 
By.  Co.,  post. 
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peconiary  interests  of  the  companj  were  a£fected,  was  giving  an  nndne  preference 
to  that  traffic 

The  Court  refused  to  require  the  company  to  provide  trucks  for  the  carriage  of 
coal  and  coke  for  a  merchant  who  refused  to  pay  demurrage  therefor  at  the  same 
rate  as  was  charged  to  all  other  merchants  nnder  similar  circumstances,  or  to  carry 
coals  to  the  extremity  of  their  line  (where  it  joined  the  Midland  Railway)  and 
there  shift  them  into  other  trucks  or  waggons,  they  having  no  convenience  at  that 
place  for  that  purpose,  and  not  affording  such  facility  to  any  other  person ;  and  as 
to  the  first  branch  of  the  rule : — Held,  that  the  company  were  not  common  carriers 
of  coal. 

.  The  Tiew  of  the  Railway  and  Canal  Traffic  Act,  1854,  expressed  in  Rantome 
T.  Tke  Eastern  Qmntie*  Ry.  Co.  ('),  acted  upon. 

This  was  a  rule  obtained  by  T.  Jones^  on  behalf  of  William 
Oxlade,  calling  upon  the  North  Eastern  Kailwaj  Company  to 
show  cause  why  a  writ  of  injunction  should  not  issue  against 
them,  under  the  Railway  and  Canal  Traffic  Act^  1854,  enjoin- 
ing them,— first,  to  carry  upon  the  railway  for  the  said  William 
Oxlade  such  coal  and  coke  as  may  be  offered  to  them  by  the 
said  William  Oxlade  for  that  purpose :  secondly,  to  charge  for 
the  carriage  thereof  respectiyely  tolls  not  higher  than  the  tolls 
chargc^d  by  the  said  company  for  carrying  coal  and  coke 
respectively  to  persons  from  whom  coal,  coke  or  timber,  respec- 
tively are  also  carried  on  the  Great  Northern  Railway,  and 
tolls  not  higher  than  the  tolls  charged  by  the  said  company  to 
persons  with  whom  the  said  company  have  private  agreements 
for  the  carriage  of  coal,  coke  or  timber :  thirdly,  to  provide  for 
the  said  William  Oxlade  depots  for  depositing  and  receiving 
his  coal  and  coke  on  the  stations  of  the  said  railway,  similar 
to  those  provided  at  such  stations  for  persons  who  consign  their 
coal  and  coke  to  the  said  company :  fourthly,  to  afford  to  the 
said  William  Oxlade  the  same  facilities  for  receiving  and 
forwarding  and  delivering  his  coals  and  coke  upon  and  from  the 
said  railway  as  the  said  company  afford  to  persons  who  consign 
their  coals  and  coke  to  the  said  company :  fifthly,  to  provide 
for  the  said  William  Oxlade,  waggons,  carriages  and  trucks  for 
the  conveyance  and  carriage  of  his  coal  and  coke,  and  for  for- 
warding the  same  upon  the  said  railway:  sixthly,  to  afford  to 
the  said  William  Oxlade  all  reasonable  and  proper  facilities 
and  accommodations  for  the  unloading  of  his  coals  and  coke  at 
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(»)  (No.  1),  ante,  p.  63. 
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the  various  stationg  of  the  said  railway,  and  to  afford  to  the  said 
William  Oxlade  at  the  said  stations  the  same  facilities  and 
accommodations  for  the  unloading  of  his  coal  and  coke  as  the 
said  company  afford  to  coal  owners  and  lessees  of  collieries  or 
any  other  person. 


Byles,  Serj.j  and  «/.  Addison^  in  Hilary  Term,  1856,  showed 
cause. 

The  substance  of  the  complaint, — which  is  of  the  most  vague 
description  possible, — is,  that  the  Eastern  Counties  Railway 
Company  (*)  have  given  undue  preference  in  the  carriage  of 
coals  and  coke  to  other  persons,  and  have  subjected  the  com- 
plainant to  undue  and  unreasonable  prejudice.  In  order  to 
make  out  a  case  against  the  company,  it  should  have  been 
shown  distinctly  that  they  have  refused  to  carry  coals  or  coke 
for  the  complainant  on  their  own  railway  upon  the  same 
terms  as  they  carry  for  others,  and  imder  what  circumstances 
such  refusal  took  place.  [  Cresswell^  J. — It  is  suggested  that 
the  company  carry  cheaper  to  one  line  than  to  another.]  The 
complaint  in  effect  is,  that  the  company  give  a  pi'eference  to 
the  great  coal  owners  and  to  the  Great  Northern  Railway 
Company.  There  is  nothing,  however,  in  the  affidavits  on 
which  the  rule  was  founded  to  bear  that  out;  and  the  affidavits 
in  answer  distinctly  deny  it.  To  warrant  the  complaint,  it 
should  be  shown  that  the  complainant  was  proposing  to  travel 
over  the  same  portion  of  the  railway,  and  under  similar  circum- 
stances vnith  those  whose  goods  are  said  to  have  been  carried  at 
a  lower  rate  (^).  One  specific  ground  of  complaint  is,  that  the 
North  Eastern  Railway  Company  charge  Mr.  Oxlade  toll  for 
the  carriage  of  his  coal  and  coke  on  their  railway  one  penny 
per  ton  per  mile  and  upwards,  and  charge  merchants  who  trade 
on  the  Great  Northern  Railway  for  the  carriage  of  coal  and 
coke  over  the  same  portion  of  the  railway,  and  under  like 
circumstances,  one  half-penny  per  ton  per  mile  only.  The 
answer  to  that  is,  that  the  charge  there  complained  of  is  made 
under  different  circumstances.     The  lower  rate  is  charged  to 


(')  The  North  Eastern  Railway  Corn- 
pan  jr  moat  be  intended. 


{*)  See  note(*)  in  QUerkam  Ry. 
Co*t  Case,  ante,  p.  36. 
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persons  who  provide  their  own  waggons,  and  who  traverse  the 
whole  line,  providing  their  own  locomotive  powers  beyond. 
Further,  it  is  said  the  company  deal  on  more  favourable 
terms  with  persons  who  have  private  agreements  with  them. 
The  affidavits  in  answer  show  the  nature  of  these  private  agree- 
ments, the  persons  with  whom  the  company  so  contract  being 
under  an  engagement  to  send  1,000  tons  per  week,  and  at  stated 
periods.  Are  the  company  bound  to  aflford  the  same  .facilities 
to  one  who  sends  but  a  single  waggon  load  at  a  time  that  they 
do  to  one  who  sends  the  lai^r  quantities  ?  [  Cresswett,  J. — 
That  is  a  question  not  free  from  difficulty;  for  if  a  large  dealer 
is  to  have  his  coals  carried  at  a  lower  rate  than  a  small  one,  he 
will  be  enabled  to  monopolize  all  the  trade.  It  may  be,  how- 
ever, that  the  company  are  enabled  to  carry  at  a  lower  rate  in 
the  one  case  than  in  the  other,  by  reason  of  the  difference  of 
cost]  Of  necessity,  where  the  supply  is  so  regulated  as  to 
enable  the  company  to  send  forward  an  entire  train  for  one 
merchant  at  regular  stated  intervals,  the  company  gain  by  the 
convenience  of  the  arrangement  more  than  any  equivalent  for 
the  reduced  charge.  The  act  says  that  the  company  shall  not 
give  undue  or  unreasonable  preference.  The  onus  of  showing 
that  it  is  an  undue  and  unreasonable  preference  is  cast  upon  the 
complainant.  Besides,  it  must  be  borne  in  mind  that  the  com- 
pany are  not  conunon  carriers  of  coal  and  coke.  Palmer  v. 
The  Grand  Junction  Railway  Company  {^\  Johnson  v.  The 
Midland  Railway  Company  (^).  Then  it  is  insisted  that  the 
company  are  bound  to  find  depots  for  the  use  of  the  complain- 
ant To  find  that  sort  of  accommodation  at  every  station  on 
the  line  for  every  person  who  choses  to  ask  for  it,  would 
obviously  be  impracticable.  [^Cresswell^  J. — Mr.  Oxlade  does 
not  complain  that  there  is  any  depot  the  use  of  which  would  be 
applicable  to  him,  and  which  the  company  refuse  to  allow  him 
the  use  of;  but  simply  that  they  refuse  to  find  him  dcpdts.] 
The  capabilities  of  the  company  to  afford  such  accommodation 
must  necessarily  be  very  limited;  and  they  are  clearly  justified 
VI  allotting  the  few  depots  they  have  to  those  persons  who  send 
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C)  4  M.  a  W.  749;  po9t,  p.  96, 
iM)to(«). 


(*)  4  Exch.  367;   and  see  Dig^t, 
ante,  p.  16,  and  pogt,  p.  96,  note  (*). 
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coals  and  coke  in  large  and  regular  quantities.  The  suggestion 
that  the  company  received  consignments  of  coals  and  coke  for 
sale  is  answered  by  the  affidavits.  Then^  as  to  the  last  branch 
of  the  rule,  the  answer  is,  that  the  company  are  not  bound  to 
furnish  waggons  or  trucks  at  all.  [t/J?rrw,  C.  J. — The  34th 
section  of  the  17  &  18  Vict.  c.  ccxi.,  which  provides  "that 
(except  as  in  the  act  otherwise  provided)  the  said  tolls  shall 
include  the  toll  for  the  use  of  carriages,  and  of  engines  for  pro- 
pelling the  carriages,  on  the  said  railways,  and  that  no  further 
charge  than  is  thereinbefore  stated  shall  be  made  by  the  com- 
pany for  the  use  of  such  carriages  and  engines,"  supposes  that 
the  carriages  shall  be  supplied  by  the  company.]  Not  beyond 
their  line. 


Bovilly  Q.C.,  and  T.Jones,  in  support  of  the  rule.  Early  in 
the  history  of  railways  there  had  been  disputes  between  the 
companies  and  persons  for  whom  they  carried  goods;  and  the 
importance  of  the  subject, — inasmuch  as  the  railways  were 
rapidly  becoming  the  only  means  of  transit, — attracted  the 
attention  of  the  legislature;  and  attempts  were  made  to  secure 
equality  of  charge.  This  was  done  by  the  90th  section  of  the 
8  &  9  Vict  c.  20,  which  provided  that  all  tolls  "should  be  at  all 
times  charged  equally  to  all  persons,  and  after  the  same  rate, 
whether  per  ton  per  mile,  or  otherwise,  in  respect  of  all 
passengers,  and  of  all  goods  or  carriages  of  the  same  descrip- 
tion, and  conveyed  or  propelled  by  a  like  carriage  or  engine, 
passing  only  over  the  same  portion  of  the  line  of  railway  under 
the  same  circumstances ;  and  no  reduction  or  advance  in  any 
such  tolls  should  be  made,  either  directly  or  indirectly 
in  favour  of  or  against  any  particular  company  or  person 
travelling  upon  or  using  the  railway."  That  gave  a  loophole  to 
the  companies;  and  the  facility  with  which  a  variation  could  be 
effected  in  the  circumstances  soon  rendered  the  provision  a 
dead  letter.  This  being  the  state  of  things,  and  it  being  found 
that  the  railways  had  monopolized  all  the  carrying  trade  of  the 
country,  the  legislature,  with  a  view  to  the  just  interest  of  the 
public,  and  after  it  had  been  found  by  experience  that  the 
former  jprovisions  were  not  sufficiently  stringent,  passed  the 
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statute  now  under  consideration.  The  act^  in  sect.  2^  begins  with 
providing  that  ^'everj  railway  company  shall^  according  to  their 
respective  powers^  afford  all  reasonable  facilities  for  the  receiving 
and  forwarding  and  delivering  of  traffic  upon  and  from  the 
several  railways  belonging  to  or  worked  by  such  companies. '' 
Parker  v.  The  Great  Western  Railway  Company  (^)  shows 
that  acts  of  this  description^  which  are  passed  for  the  benefit  of 
the  public,  are  to  be  so  construed  as  best  to  attain  that  object. 
The  object  of  this  act  was  to  deal  with  railways  and  canals  as 
great  public  highways.  It  provides  that  '^no  such  company 
shall  make  or  give  any  undue  or  unreasonable  preference  or 
advantage  to  or  in  favour  of  any  particular  person  or  company, 
or  any  particular  description  of  traffic,  in  any  respect  whatso- 
ever; nor  shall  any  such  company  subject  any  particular  person 
or  company,  or  any  particular  description  of  traffic,  to  any 
undue  or  unreasonable  prejudice  or  disadvantage  in  any  respect 
whatsoever."  The  complaints  made  on  the  part  of  Mr.  Oxlade 
are,  that  the  company  refuse  to  carry  coal  and  coke  for  him 
upon  the  same  terms  as  they  carry  for  other  persons;  that  they 
refiise  to  carry  for  him  to  the  point  of  junction  of  their  railway 
with  the  Midland  Railway,  or  to  allow  their  waggons  to  convey 
his  coal  and  coke  on  the  Midland  Railway ;  and  that  they  refuse 
to  provide  him  the  same  accommodation  for  unloading  at  the 
various  stations  at  which  he  wants  to  unload,  as  they  provide  for 
others.  The  general  as  well  as  the  special  act  contemplates 
that  the  company  shall  provide  carriages  as  well  as  engines ; 
8  &  9  Vict.  c.  20,  ss.  86,  90,  118,  119,  17  &  18  Vict.  c.  ccxi. 
ss.  32,  34,  35.  By  their  affidavits  the  company's  officers  admit 
that  they  make  a  distinction  between  Mr.  Oxlade  and  persons 
with  whom  they  contract  for  the  carriage  of  large  quantities  of 
coal.  The  effect  of  this,  preference  is  entirely  to  destroy  the 
trade  of  the  smaller  dealer, — ^the  very  thing  the  legislature  in- 
tended to  guard  against.  The  language  of  this  act  is  far  more 
stringent  than  that  of  the  acts  of  parliament  (^)  upon  which 
the    cases   of  Pickford  v.    The    Grand    Junction    Railway 
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O  7  M.  &  G.  263;  7  Scott,  N.  R 
836.    See  Digest,  ante,  p.  22. 


(•)  8  Vict.  c.  49,  B.  26;  7  &  8  Vict 
c.  3,  B.  60. 
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^^^^'  Company  (»)  and  Edwards  t.  The  Great  Western  Railway 
OxLAm  Company  {^^)  turned.  [Crawder,  J. — ^What  eflfect  do  you 
KoiTTH  give  to  the  words  '^  undue  or  unreasonable  ^  in  the  17  &  18 
Rt.  Co"  Vict.  c.  31,  B.  2  ?]  It  is  submitted  that  it  is  giving  an  undue 
(No.  1.)  jmd  unreasonable  pireferenoe  to  charge  less  to  the  large  dealer 
than  to  the  complainant.  Then ,  as  to  the  depo ts,  it  is  as  essential 
that  there  should  be  a  convenient  place  for  unloading  coals,  u 
that  accommodation  should  be  provide  ior  landing  passengers. 
Is  it  not  an  undue  preference  to  provide  that  sort  of  acoom- 
modation  for  some  and  to  exclude  others  ?  \Jervis,  C.  J. — It 
seems  that  there  is  no  place  provided  for  unloading  except  the 
cells  or  depots,  which  are  allotted  exclusivelj  to  certain  collierj 
owners.]  Precisely  so :  and  this  is  a  substantial  ground  of 
compliunt.  l^Cresswelly  J. — That  opens  out  a  verj  wide  field 
of  inquiry,  and  one  that  is  of  vital  importance  to  railway  com- 
panies. Jervis,  C.  J. — ^If  the  company  carry  coal  to  a  pardcnlar 
station,  surely  they  must  provide  the  means  of  unloading  it 
Williams  J  J. — Neither  the  rule,  nor  the  affidavits  suggest  a 
total  absence  of  places  for  unloading.]  The  Court  may  mould 
the  rule,  and  direct  an  inquiry.  The  company  have  no  right  to 
refuse  to  carry  Mr.  Oxlade's  coal  to  the  extremity  of  their  own 
line, — ^to  Altofls.  [Cresswell,  J. — They  say  they  have  no 
means  of  unloading  at  the  junction  of  Altofts;  and  they  refuse 
to  carry  on  Oxlade's  coal  to  places  beyond  their  own  line, 
because  Oxlade  refuses  to  pay  demurrage.]  The  dispute  as 
to  demurrage  was  a  matter  between  the  Midland  lUil^^J 
Company  and  the  North  Eastern  KaQway  Company;  Crouch 
V.  The  London  and  North  Western  Railway  Company  (")  is 
an  authority  to  show  that  the  company's  liability  as  carriers  is 
not  limited  by  the  extent  of  their  own  railway. 

Cur.  adv.  vult 

Jervisy  C.  J. — We  have  considered  this  case  a  little;  and  we 

.    think  that,  from  the  form  of  the  rule,  there  is  one  point  whicb 

the  company  have  not  had  an  opportunity  of  answering.    We, 

therefore,  think  that  the  rule   should   be    amended  in  that 

(•)  10  M.  &  W.  899.  C)  H  C.  B.  266. 

(»•)  11  C  B.  688, 
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respect,  and  tliat  the  matter  should  be  referred  to  one  of  the 
masters  to  inquire, — "  First,  whether  any  and  what  accommoda- 
tion and  &cilities  are  pro¥ided  or  afforded  at  anj  and  what 
stations  on  the  line  of  the  said  company's  railway  for  the  un- 
loading of  coal  and  coke,  and  for  what  persons,  and  under  what 
circumstances ;  secondly,  whether  the  said  company  carry  coal 
and  coke  for  persons  other  than  the  said  William  Oxlade  on 
any  and  what  terms  different  from  the  terms  on  which  the  said 
company  have  carried  or  have  offered  to  carry  coals  and  coke 
for  the  said  William  Oxlade ;  thirdly,  whether  there  is  any  and 
what  difference  between  the  circumstances  under  which  the 
said  company  have  so  carried  coals  and  coke  for  such  other 
persons,  and  the  circumstances  imder  which  the  said  company 
have  carried  or  have  ofifered  to  carry  coals  and  coke  for  the  said 
William  Oxlade ;  fourthly,  whether  and  in  what  manner  and 
how  the  company  are  enabled  by  reason  of  such  difference  of 
circumstances  so  to  carry  such  coals  and  coke  for  such  other 
persons  at  a  cost  to  the  said  company  less  than  the  cost  to  the 
said  company  of  carrying  coals  and  coke  for  the  said  William 
Oxlade ;"  the  master  to  report  thereon  to  the  Court  forthwith, 
and  to  be  at  liberty  to  examine  the  parties  to  be  produced  before 
him  on  oath  to  be  administered  by  him. 

The  rule  was  accordingly  amended  by  adding  the  follow- 
ing,— ^  Sixthly,  to  afford  to  the  said  William  Oxlade  all  reason- 
able and  proper  fiunlities  and  accommodation  for  the  unloading 
of  his  coals  and  coke  at  the  various  stations  of  the  said  railway, 
and  to  afford  to  the  said  William  Oxlade  at  the  said  stations 
the  same  facilities  and  accommodations  for  the  unloading  of 
his  coals  and  coke  as  the  Sliid  company  afford  to  colliery  owners 
or  lessees  of  collieries,  or  to  any  other  person." 

The  master  reported  as  follows : — On  the  first  point,  namely, 
as  to  accommodation  afforded  for  unloading  coal  and  coke  at  the 
difierent  stations,  there  is  the  uncontradicted  evidence  of  Mr. 
Sherriff,  the  general  manager  of  traffic,  that,  as  &r  as  the 
public  are  concerned,  there  is  ample  accommodation  at  all  the 
stations  for  unloading  of  coal  and  coke,  and  that  there  are  no 
complaints  of  a  want  of  supply.  There  are  124  collieries  in 
Durham  and  Northumberland,  fif):y-six  of  which  send  most  of 
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the  two  sorts  of  coal  to  the  south,  and  thirty-one  collieries  in 
Yorkshire,  and  as  it  would  be  utterly  impossible  to  find  ac- 
commodation for  so  many  to  seijd  coals  and  would  lead  to  no 
beneficial  result,  but  only  produce  a  glut  in  the  market,  and 
materially  interfere  with  the  general  traffic  of  the  railway,  the 
plan  the  company  adopt  for  carrying  on  the  coal  and  coke 
trade  is  this : — they  ascertain  as  near  as  possible  the  amount 
of  the  population  in  the  neighbourhood  of  each  station  and 
calculate  the  consumption  of  two  tons  a  year  for  each  indi- 
vidual, and  build  cells  or  dep6ts  accordingly.  They  then  find 
out  what  kind  of  coal  is  most  in  request  at  the  several  stations, 
and  enter  into  terms  with  those  collieries  which  fiimish  the 
particular  coal  to  supply  the  required  quantity.  They  appoint 
a  depot  agent,  whose  duty  it  is  to  manage  the  sale  of  coals,  and 
whenever  any  particular  coal  is  getting  low,  he  sends  an  order 
to  the  general  agent  at  Darlington,  who  sends  up  the  required 
number  of  waggons  to  the  particular  colliery,  where  they  are 
filled  and  returned  in  due  course.  By  this  means  the  depdt 
agent  knows  when  he  may  expect  the  waggons,  and  makes 
arrangement  for  their  immediate  unloading,  by  which  means  all 
confiision  is  avoided,  and  interference  with  or  risk  to  the  general 
traffic  prevented.  This  is  a  universal  rule,  and  though 
instances  have  occurred  in  which  parties  have  departed  fit>ra  it, 
the  practice  has  always  been  stopped  when  it  has  been 
discovered.  Mr.  Sherriff  says,  "  The  order  must  go  through 
the  depot  agent.  I  apprehend  this  is  a  principle  which  cannot 
be  departed  fix)m  without  injuring  the  traffic  of  the  line  and 
hazarding  the  public  safety."  And  as  a  proof  of  the  utility  of 
the  rule  he  mentioned  a  case  where  Mr.  Oxlade,  as  agent  for 
the  West  Belmont  Colliery,  got  more  coals  sent  to  the  Slingsby 
station  than  the  station-master,  who  acted  there  as  the  depot 
agent,  had  ordered,  and  it  had  to  be  unloaded  on  the  main  line. 
Mr.  Sherriff  goes  on  to  say,  "  The  matter  was  reported  to  me, 
and  I  stopped  the  practice;  I  could  not  have  continued  the 
responsibility  for  all  the  coals  in  Durham.  The  traffic  could 
not  have  been  carried  on  without  restriction.  The  incidents  at 
this  station  convinced  the  directors  that  the  only  way  of  doing 
business  was  through  depot  agents."    It  was  proved,  however. 
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that  most  of  the  Yorkshire  coal  owners  employ  their  own 
agents.  This  was  their  practice  before  the  amalgamation  of 
the  three  companies  in  1854^  and  they  have  continued  it;  and 
Mr.  Sherriff  says,  that  though  it  does  interfere  to  some  degree 
with  the  traffic^  yet,  as  all  their  coals  come  to  York,  and 
the  station  there  is  large,  and  at  head-quarters  and  under  the 
immediate  eye  of  the  managers,  all  hazard  to  the  public  is 
prevented.  Mr.  Sherriff  says,  "  We  do  not  know  priyate  coal 
merchants ;  we  have  only  earned  coals  for  Mr.  Oxlade  as  the 
agent  for  the  West  Belmont  Colliery,  or  some  other  coUiery. 
We  only  treat  with  coal  owners  and  their  agents."  He  was 
asked  if  they  had  not  appropriated  some  cells  at  York  to 
priyate  coal  merchants.  He  says,  "  We  have  not  appropriated 
any  cells  to  private  coal  merchants.  They  are  sold  to  the 
public  by  the  depSt  agent ;  the  public  are  satisfied.  All  coal 
merchants  are  treated  as  the  pubUc,  and  get  what  coals  they 
please  by  sending  a  proper  order.  The  agent  acts  for  the 
collieries;  he  simply  sells  whatever  coal  is  asked  for.  It  makes 
no  difference  to  the  railway  company  ;  he  renders  the  account  to 
the  colliery  owners.*'  He  was  also  asked  if  one  or  two  private 
individuals  had  not  occasionally  had  a  waggon  down  imknown 
to  the  agent ;  he  says  he  has  no  doubt  it  has  been  done,  but  it 
is  in  every  case  an  exception  to  the  rule,  and  is  stopped  if 
discovered. 

At  Thirsk  Town  station  it  appears  that  there  are  seven  cells 
for  coal  and  two  for  lime,  which  are  all  let  to  one  person;  and  it 
was  endeavoured  to  be  shown  that  he  was  a  private  coal 
merchant;  but  Mr.  Sherriff  says  we  only  know  him  as  agent  to 
the  coal  owners,  and  all  his  orders  went  through  the  general 
agent  of  the  company. 

At  Malton  station  there  are  twenty  cells  and  also  some 
private  sidings  belonging  to  Lord  Fitzwilliam.  By  an  arrange- 
ment between  the  company  and  him  he  carries  coal  for  himself. 
The  cells  are  let  to  different  colliery  owners  at  51.  or  6/.  a  year. 
The  coal  merchants  here  make  an  agreement  with  some  colliery 
owners  that  they  may  come  and  take  what  coal  they  like,  and 
render  an  account  to  the  owner.  They  can  get  any  quantity 
they  think  fit  firom  any  of  the  collieries  having  cells  at  the  depots. 
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Mr.  Oxlade  might  do  the  same^  but  here  also  all  orders  must  go 
through  the  agent,  and  Mr.  Oxlade  refused  to  conform  to  the 
rule.  Mr.  Oxlade,  in  reply,  says :  "  I  know  Mr.  Walker  of 
Bridlington.  I  have  seen  the  dep6ts  he  occupies.  There  is  a 
board  up  with  these  words,  ^  Walker,  lime  and  coal  merchant.* 
In  1854  I  had  dealings  with  him.  I  sold  him  coals.  The 
invoice  was  in  my  own  name.  I  fixed  the  price  with  him.  The 
coals  were  sent  from  different  collieries.  I  ordered  them  at  the 
different  collieries.  At  Thirsk  there  was  one  Kirby,  with  whom 
I  dealt  under  the  same  circumstances,  and  at  Hull.  I  sent  the 
orders  direct  to  the  collieries.  I  did  not  send  for  coals  through 
the  company's  agent.  I  only  ordered  the  waggons  through  the 
agent.  I  should  say  order  waggons  to  be  sent  up  to  particular 
collieries."  It  would  appear  that  in  these  instances  the  agent 
at  Darlington  knew  the  niunber  of  waggons  ordered,  and  Mr. 
Sherriff  says  in  reply,  "  We  only  knew  these  parties  as  agents 
for  the  collieries.  They  sell  coals  for  the  coal  owners,  and  are 
allowed  fourpence  or  ninepence  a  ton  for  their  profit,  according 
to  agreement."  In  fact,  there  appears  to  be  one  principle 
throughout  by  which  the  company  are  governed,  namely,  to 
provide  an  ample  supply  of  coals  for  the  public,  and  to  prevent 
by  their  rules  any  obstruction  of  the  general  traffic  of  the  railway. 
On  the  remaining  points  referred  to  me  there  is  the  following 
evidence.  Mr.  Quelch,  the  mineral  manager  for  the  Northern 
District  of  the  North  Eastern  Railway,  says :  *^  The  quoting  of 
rates  from  the  collieries  in  Durham  is  in  my  management.  The 
local  rates,  or  rates  to  places  on  our  own  line,  differ  &oni  the 
through  rates.  As  a  general  principle,  for  the  through  rates  or 
rates  off  our  line,  if  carried  in  other  waggons  than  the  North 
Eastern  Railway's  waggons,  the  rate  is  three  farthings  per  ton 
per  mile  for  coal  and  coke  going  south.  If  they  have  our 
waggons,  there  is  an  additional  charge  of  one-eighth  of  a  peony 
per  ton  per  mile  for  the  first  hundred  miles,  and  one-sixteenth 
for  any  distance  beyond,  with  demurrage  for  the  waggons  of 
three  shillings  per  day  per  waggon  if  detained  beyond  the  time 
allowed,  that  is,  four  days  afler  they  leave  our  line.  This  is 
quoted  to  all  persons  and  acted  on,  except  when  a  special 
agreement  is  made.     I  will  mention  these  special  agreements 
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presentlj.  The  act  authorizes  us  to  charge  a  penny  a  mile  per 
ton,  including  waggon  hire,  but  we  have  never  charged  the  full 
amount  for  through  traffic.  The  local  rates  ate  on  a  graduated 
scale,  regulated  by  distance,  unirersallj  applicable  and  universallj 
applied."  He  then  goes  into  a  statement  of  the  rates  chained 
for  local  traffic,  but  as  they  are  universal  and  applied  equally  to 
eveiy  one,  without  exception,  I  do  not  see  any  reason  for 
troubling  your  lordships  with  them. 

*Mr.  SherrifiTs  evidence  on  these  points  is,  ''  The  rates  as 
r^ards  local  stations  and  stations  off  our  line  are  different.  I 
am  not  aware  that  we  ever  carried  for  Oxlade ;  we  knew  him 
only  as  agent  for  collieries,  and  never  debited  him  for  rates.  We 
debited  the  coal  owners  always  for  rates.  There  is  no  difference 
in  terms  to  anyone.  The  coals  that  are  carried  a  longer  distance 
on  our  line  are  charged  a  lower  rate  than  for  a  shorter  distance. 
On  the  24th  of  July,  1854,  Oxlade  applied  by  letter  for  a  rate  per 
ton  per  mile  for  small  coal  in  train  loads.  In  reply,  we  quoted 
the  same  rate  to  him  as  to  others — |  of  a  penny,  the  lowest  rate 
the  company  charges.  As  to  places  off  the  line,  there  is  one 
uniform  rate  of  three  farthings  per  ton  per  mile  to  every  one. 
But  we  carry  coals  in  connexion  with  the  Great  Northern 
Railway  at  one  half-penny  per  ton  from  the  colliery  to  London. 
The  Great  Northern  find  the  waggons  for  the  entire  distance ; 
our  haulage  ceases  at  York,  and  we  take  our  proportion  of  the 
rate.  One  of  the  principal  reasons  for  taking  it  at  so  low  a 
rate  is,  that  it  is  taken  in  fuU  train  loads  and  very  large  quantities ; 
and  another  reason  is  that  it  must  be  taken  at  a  low  rate  or  not 
at  all.  The  rate  is  taken  as  a  through  rate  to  London.  The 
fiict  of  fiiU  train  loads  brings  great  advantages.  We  can  run 
between  York  and  the  sidings  where  the  Great  Northern  coals 
are  deposited,  with  almost  as  much  regularity  as  with  passenger 
trains.  There  are  no  stoppages  and  no  shunting,  and  the  engines 
are  iiilly  and  uniformly  loaded.  Begularity  is  of  the  greatest 
consequence.  Our  object  is  to  get  as  much  work  out  of  an 
engine  as  we  can,  and  it  is  apparent  that  an  engine  going  forty 
or  sixty  miles  without  stopping  can  do  it  in  less  time  than  an 
engine  which  is  always  stopping.  When  the  quantities  are 
smaller  and  sent  indiscriminately  from  several  collieries,  we  have 
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to  stop  at  all  the  places,  and  have  to  marshal  the  waggons 
accordingly.  Constant  stopping  and  shunting  increases  the 
expense  by  the  detention  of  the  engine,  and  also  from  the  fact 
that,  whenever  an  engine  has  to  shunt,  it  stops  any  other  en^ne 
coming  up.  The  fundamental  consideration  is  the  amount  an 
engine  can  earn  by  the  number  of  miles  it  goes.  That  forms 
an  element  in  the  calculation  of  the  profits  of  the  company. 
The  amount  of  work  we  get  out-of  the  waggons  is  also  a  con- 
sideration. When  they  go  off  the  line  we  charge  for  the  hire 
of  them  one-eighth  of  a  penny  per  ton  for  the  first  100  miles, 
and  one-sixteenth  afterwards.  We  allow  four  days,  and  if 
detained  beyond  that  time  we  take  demurrage  alike  from  all 
parties  three  shillings  a  waggon  per  day.  We  do  not  consider 
that  this  pays,  as  we  have  only  a  certain  number  of  waggons, 
and  if  they  are  unduly  detained  the  loss  is  greater  than  the 
price  of  demurrage.  A  trade  is  carried  on  with  the  Midland 
Kailway,  but  not  under  the  same  circumstances.  A  desire  to 
introduce  the  northern  coke  into  Staffordshire  made  us  do  it  in 
conjunction  with  the  Midland  Counties  Kailway ;  it  is  carried 
at  one  half-penny  per  mile,  exclusive  of  waggon  hire,  in  large 
quantities.  These  are  the  special  agreements  I  before  alluded 
to.  The  first  is  with  one  Barrat,  who  is  agent  for  Robson,  a 
colliery  owner  in  Durham.  It  is  dated  the  24th  of  October, 
1855,  and  is  as  follows : — ^  Thomas  Barrat,  as  agent  for  John 
Kobson  and  the  owners  of  Byers  Green,  Hunwich  and 
Newfield  collieries,  hereby  agree  to  send  over  the  North 
Eastern  Kailway  fi-om  Ferry  Hill  to  Altofls  in  twelve  months, 
commencing  the  1st  of  November,  1855,  and  ending  the  1st 
of  November,  1856,  30,000  tons  of  coke  manufactured  from 
coals  wrought  out  of  Byers  Green,  Hunwich  and  Newfield 
collieries,  such  coke  to  be  sent  south  of  Derby,  and  to  be  only 
used  for  manu&cturing  purposes  and  blast  furnaces ;  the  coke 
to  be  sent  in  equal,  or  as  nearly  as  may  be  equal,  monthly 
quantities,  and  satisfisu^tory  evidence  to  be  produced  firom  time 
to  time  by  the  owners  of  the  said  collieries  of  the  places  at  which 
the  coke  is  delivered,  and  the  purposes  for  which  it  has  been 
used,  should  such  evidence  be  required  by  the  North  Eastern 
Company.     In  consideration  of  this,  the  North  Eastern  Kail- 
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way  Corapanj  have  agreed  to  convey  the  said  quantity  of  30,000 
tons  of  coke  over  their  railway  from  Ferry  Hill  to  Altofts  at 
the  rate  of  one  half-penny  per  ton  per  mile,  such  rate  being 
exclusive  of  the  charge  for  waggons,  in  case  the  said  North 
Eastern  Railway  Company  provide  any  for  this  purpose,  pay- 
ment of  each  month's  dues  to  be  made  at  the  usual  times;  that 
is  to  say,  on  the  20th  of  the  following  month.  And  it  is 
expressly  agreed  by  the  said  Thomas  Barrat,  for  John  Robson 
and  the  owners  of  the  above-mentioned  collieries,  that  in  case 
the  stipulated  quantity  of  30,000  tons  of  coke  be  not  sent  within 
the  period  of  twelve  months,  commencing  the  1st  of  November, 
1855,  and  ending  the  1st  of  November,  1856,  the  North 
Eastern  Railway  Company  shall  be  entitled  to  charge  an 
additional  rate  of  one  half-penny  per  ton  per  mile  on  such 
portion  of  the  30,000  tons  of  coke  as  may  have  been  sent ;  and 
that  the  said  John  Robson  and  the  owners  of  the  aforesaid 
collieries  will  pay  to  the  said  North  Eastern  Railway  Company 
the  said  additional  rate.*  Another  agreement  was  with  Mr. 
Pease;  and  the  minutes  of  the  meeting  of  the  directors  at  York 
at  which  the  terms  were  stated,  is  as  follows : — ^  Minutes  of 
meeting  held  at  York,  on  Tuesday,  July  24th,  1856.  Present: 
Mr.  Sherriff,  Mr.  Clarke,  Mr.  Brown.  Mr.  Sherriff  stated 
that  the  North  Eastern  Railway  Company  were  willing  to  agree 
to  the  following  arrangements  with  Mr.  Pease  for  the  carriage 
of  coke  from  Darlington  to  the  South  StaiSbrdshire  district  and 
places  beyond  Derby,  the  minimum  quantity  to  be  conveyed, 
upon  the  after-mentioned  conditions,  to  be  20,000  tons  per 
annum.  The  rate  to  be  one  half-penny  per  ton  per  mile  to 
Xormanton.  The  coke  not  to  be  used  for  locomotive  purposes. 
If  any  portion  of  it  is  found  to  be  so  used,  the  parties  to  pay 
one  penny  per  ton  per  mile  for  its  conveyance  over  the  North 
Eastern  Railway ;  any  quantity  of  coke  to  be  sent  so  long  as  it 
is  confined  to  iron  manu&cture,  Coals  to  be  conveyed  on  the 
same  terms.  As  respects  waggons,  the  North  Eastern  Rail- 
way Company  to  supply,  at  the  ordinary  charge,  as  much  of 
their  own  stock  as  may  be  found  convenient,  in  the  event  of 
Mr.  Clare's  (the  agent)  waggons  being  found  insufficient.  The 
company  to  have  the  use  of  Mr.  Clare's  waggons  to  load  back 
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to  York,  or  stations  north  of  York,  at  sixpence  per  ton.  The 
waggons  to  be  sent  to  any  stations  where  such  loading  turns  up. 
The  waggons  when  loaded  to  be  under  Clearing  House  rules. 
Salt  in  return  coke  waggons  to  the  alkali  works  in  the 
Newcastle  district  to  be  carried  for  the  next  three  months  at 
one  half-penny  per  ton  per  mile.  Arrangement  to  date  back 
from  the  1st  of  June,  1855.' 

"  The  third  agreement  is  with  a  person  of  the  name  of  Mr. 
Sparkes,  for  carrying  15,000  tons  per  annum.  He  first  offered 
10,000,  which  I  refused.  I  named  15,000  tons  as  the  lowest 
amount  we  would  carry  at  one  half-penny  per  mile."  His 
agreement  was  for  three Vears;  and  it  appears  that  for  the 
first  two  years  he  did  not  send  the  specified  quantity,  and  was 
charged  three-&rthings  per  ton  per  mile  as  every  one  else,  and 
was  duly  allowed  the  drawback  on  the  last  year,  when  he  did 
send  the  specified  quantity.  These  are,  I  belieye,  the  only 
special  agreements  the  company  have,  and  they  charge  every 
one  else  the  universal  rate  of  three-fisurthings  per  ton  per  mile. 
Mr.  Sherriff  continued:  "We  have  carried  coke  for  Mr. 
Oxlade  on  the  Midland  line,  I  think  from  East  Hetton.  It  was 
carried  at  the  usual  charge  of  three-farthings  per  ton.  They 
were  not  fiill  train  loads.  He  was  in  the  habit  of  detaining  our 
waggons  at  a  place  called  Great  Bridge,  in  Staffordshire,  and 
refiised  to  pay  demurrage."  Thi»  led  to  a  correspondence 
between  the  South  Staffordshire  Bailway  and  the  North 
Eastern,  in  which  the  former  refiised  to  receive  any  more 
waggons  of  coke  consigned  to  Mr.  Oxlade ;  and,  in  consequence, 
Mr.  Sherriff,  on  the  part  of  the  North  Eastern  Railway 
Company,  gave  him  notice,  by  letter  of  the  24th  of  September, 
1854,  that  they  must  cease  to  send  any  more  waggons  for  him 
to  the  collieries. 

A  letter  from  the  South  Staffordshire  Railway  Company,  of 
the  16th  of  October,  1854,  addressed  to  Mr.  Sherriff  is  as 
follows: — 

"  Oxlade's  Coke. 

"  Dear  Sir, — In  reference  to  our  former  correspond^ice,  this 
man,  by  his  letter  of  the  14th,  advises  us,  *  yours  of  the  12th 
instant  to  hand,  and  to  save  fiirther  demurrage,  please  note  I 


COAL  TRAFFIC. 


87 


will  not  pay  any  demurrage  to  any  railway  company/     We 

have  a  declaration  from  him,  dated  lOth,  for  tiiicks,  1,054,  323, 

3,2 11 9  544  and  3,262,  so  that  your  people  are  very  evidently 

still  letting  him  have  waggons  for  hire.     I  need  only  refer  you 

to  our  previous  correspondence. 

"  Yours  truly, 

"  T.  C.  Marshall. 
"  John  W.  Brown,  Jun." 

Mr.  Sheri£&  says,  "  The  whole  cause  of  Mr.  Oxlade's  coke 
being  stopped  was  his  refiisal  to  pay  demurrage.  If  anyone 
else  had  refused  to  pay  demurrage,  we  should  have  refused  to 
carry  for  him ;  the  parties  hiring  the  waggons  are  liable  for  the 
demurrage." 

Mr.  Oxlade  says,  *^  My  reason  for  refiisal  to  pay  demurrage 
was  that  I  had  no  control  over  the  account,  and  if  I  was 
to  agree  to  it,  it  would  ruin  me,  as  they  might  charge  me  what 
they  pleased  and  when  they  pleased.  No  demurrage  occurred 
through  my  neglect.  I  know  the  waggons  were  detained 
at  Grreat  Bridge,  but  it  was  by  the  South  Staffordshire  Rail- 
way. I  have  no  doubt  they  have  been  detained,  loaded  and 
unloaded  many  days.  When  the  company  refused  to  let  their 
waggons  go  off  their  line,  I  applied  to  them,  by  a  letter  of  the 
6th  of  November,  1854,  to  let  their  waggons  take  the  coke  to  the 
end  of  their  line^  and  I  would  provide  other  waggons  to  carry 
it  on,  but  they  gave  me  no  answer.  I  have  applied  personally, 
but  they  would  only  do  it  their  own  way."  He  also  says ; — "  I 
have  refused  to  pay  the  waggon  hire  because  it  is  not  mentioned 
in  the  act.  I  refuse  to  pay  the  one-eighth  of  a  penny  in  addi- 
tion to  the  three-&rthings  per  ton  on  the  North  Eastern 
Bailway:  it  is  less  than  the  legal  charge;  but  I  object  to  its 
being  divided.  I  object  to  pay  three-farthings  per  ton  when 
other  people  pay  a  half-penny.  I  know  the  half-penny  is  only 
charged  to  persons  having  their  own  waggons.  I  have  a 
dispute  with  the  South  Staffordshire."  He  says,  in  1854 : — "  I 
know  that  parties  were  underselling  me  at  Great  Bridge,  both 
in  coal  and  coke,  and  elsewhere  on  the  Midland  line.  I  told 
the  North  Eastern  Railway  people  of  it,  and  they  said  they 
could  not  explain  it, — they  had  no  advantage." 
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This  evidence  appears  to  me  to  be  all  that  relates  to  the 
questions  referred  to  me,  namely,  whether  the  company  carry 
coals  and  coke  for  persons  other  than  W.  Oxlade  on  any  and 
what  terms  different  from  the  terms  on  which  the  said  company 
have  carried,  or  have  offered  to  carry,  coal  and  coke  for  the  said 
W.  Oxlade;  secondly,  whether  there  is  any,  and  what,  difference 
between  the  circumstances  under  which  the  said  company  have 
so  carried  coal  and  coke  for  such  other  persons,  and  the  circum- 
stances under  which  the  said  company  have  carried,  or  offered 
to  carry,  coals  and  coke  for  the  said  W.  Oxlade ;  and  lastly, 
whether,  and  in  what  manner,  and  how  the  said  company  are 
enabled,  by  reason  of  such  difference  of  circumstances,  so  to 
carry  such  coals  and  coke  for  such  other  persons,  at  a  cost  to 
the  said  company  less  than  the  cost  of  carrying  coal  and  coke 
for  the  said  W.  Oxlade;  and  it  evidently  appears  from  this  un- 
contradicted evidence  that^  vidth  the  exception  of  the  three 
agreements  mentioned,  there  is  one  universal  rate  of  carriage 
charged  to  every  one,  both  on  the  local  stations  and  on  the 
through  traffic,  and  is  quoted  alike  to  every  one  who  applies 
for  it. 

The  master's  report  having  been  read,  a  discussion  took 
pla^e  as  to  which  side  should  begin;  and  in  the  result  the  Court 
decided  that  the  counsel  for  the  company  should  be  considered 
as  showing  cause,  the  report  of  the  master  being  treated  as 
substituted  for  the  materials  upon  which  the  motion  was 
founded  and  the  argument  being  limited  to  the  matters  referred 
to  the  master. 


ByleSy  Serj.,  and  J.  Addison  for  the  company.  All  that  the 
Bail  way  and  Canal  Traffic  Act,  1854,  prohibits,  is,  the  giving 
undue  or  unreasonable  preference  or  advantage  to  or  in  favour 
of  any  particular  person  or  company,  or  any  particular  descrip- 
tion of  traffic,  or  the  subjecting  any  particular  person  or 
company,  or  any  particular  description  of  traffic  to  any  undue 
or  unreasonable  prejudice  or  disadvantage.  The  statute  which 
defines  the  duties  of  the  company  as  to  the  imposition  of  toUs^ 
8  &  9  Vict.  c.  20,  s.  90,  provides  that  all  such  tolls  "  shall 
be  at  all  times  charged  equally  to  all  persons,  and  after  the 
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Bame  rate,  whether  per  ton  per  mile  or  otherwise,  in  respect  of 
all  passengers,  and  of  all  goods  or  carriages  of  the  same  descrip- 
tion, and  propelled  bj  a  like  carriage  or  engine,  passing  only 
orer  the  same  portion  of  the  line  of  railway  under  the  same 
circumstances."     Of  the  matters  referred  to  the  master,  all  are 
disposed  of  by  his  report,  except  that  which  relates  to  the  special 
agreements.      It    would    be    manifestly    impossible    for    the 
company  to  provide  depots  for  every  coal  merchant  who  might 
choose  to  carry  coals  on  their  line.     And,  if  the  complainant 
were  allowed  to  unload  his  coals  at  every  station  as  and  when , 
he  pleases,  the  entire  traffic  of  the  line  would  be  stopped.     The 
company  are  not,  and  do  not  profess  to  be,  common  carriers  of 
coal;  Johnson  v.  The  Midland  Railway  Company  (**).     The 
master's  report  shows  that  they  do  even  more  for  the  accommo- 
dation of  the  public  than  they  are  bound  to  do.     The  complaint 
of  excessive  charges  made  to  Mr.  Oxlade,  as  compared  with 
the  charges  made  to  the  Great  Northern  Coal  Company  is 
disposed  of  by  the  master's  report.    All,  therefore,  that  remains 
to  be  considered,  is,  that  part  of  the  rule  which  refers  to  the 
special  agreements.     These  were  for  the  carriage  of  coals  and 
coke  firom  the  collieries  and  coke-ovens  in  large  quantities  and  at 
stated  periods.     The  company  might,  therefore,  well  be  enabled 
to  carry  for  those  persons  on  terms  somewhat  more  favourable, 
without  being  guilty  of  any  breach  of  the  duty  imposed  upon 
them  by  the  statute;  and  their  so  doing  was  clearly  not  giving 
a  preference  or  advantage  that  could  be  considered  as  undue  or 
unreasonable.     In  every  trade  it  is  the  universal  practice  to 
make  a  difference  in  favour  of  one  who  deals  largely.     Upon 
this  principle  it  is  that  return  tickets  and  family  tickets  are 
issued   by    nearly    all    the   railway   companies.     As   to  the 
company's  refusal  to  permit  their  waggons  to  go  beyond  the 
limits  of  their  line  with  Oxlade's  coals  two  answers  may  be 
given:  in  the  first  place,  they  are  not  bound  to  travel  out  of 
their  line  ;  and,  in  the  next  place,  their  refusal  was  warranted 
by  the  conduct  of  Oxlade  himself,  who  refused  to  pay  the 
amount  of  demurrage  for  the  detention  of  the  waggons  which 
was  uniformly  charged  to  all.     The  refusal  to  carry  to  Altofts 
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IB  justified  by  the  absence  of  accommodation  at  the  pbuse 
(which  is  a  mere  junction)  for  unloading.  Upon  the  whole,  it 
is  submitted  that  there  is  nothing  in  the  master's  report  to 
sustain  any  part  of  the  charge  which  has  been  made  against 
the  company. 


Bovill,  Q.  C.  (with  whom  was  T.  Jones),  contnl.  The  very 
object  of  the  recent  act  was^  to  discourage  monopolies.  Various 
contentions  having  arisen  between  raUway  companies  and  per- 
sons for  whom  they  carried,  and  the  provisions  of  the  special 
acts  not  having  been  found  sufficiently  stringent, — see  Pickford 
V.  The  Grand  Junction  Railway  Company  Q^);  Parker  v. 
The  Great  Western  Railway  Company  ('^),  and  Edwards  y. 
The  Great  Western  Railway  Company  {}^\ — equality  of  charge 
was  sought  to  be  enforced  by  the  90th  section  of  the  8  &  9 
Vict.  c.  20.  It  was  very  soon  found  that  this  provision  was 
inefficient  to  cure  the  evil ;  and  that  led  to  the  passing  of  the 
Railway  and  Canal  Traffic  Act,  1854.  The  company  are 
clearly  guilty  of  an  infraction  of  the  provisions  of  that  statute, 
if  they  give  any  undue  or  unreasonable  preference  or  advantage 
to,  or  impose  any  undue  or  unreasonable  prejudice  or  disad- 
vantage upon,  any  particular  person.  That  the  company  are 
common  carriers  of  coals  on  their  lines  of  railway,  is  dear  from 
the  cases  of  Palmer  v.  The  Grand  Junction  Railway  Com- 
pany  (^^),  and  Johnson  v.  The  Midland  Railway  Company  (^^). 
Indeed,  this  case  would  not  have  been  referred  to  the  master, 
imless  the  Court  had  been  satisfied  that  they  are  so.  And 
Crouch  V.  The  London  §•  North  Western  Railway  Company  {}^)j 
shows  that  they  are  even  bound  to  carry  beyond  their  own  lines. 
As  to  the  first  point  referred  to  the  master,  it  appears,  that» 
although  ample  accommodation  and  fiusilities  are  afforded  at 
every  station  for  the  unloading  of  coal  and  coke  for  certain 
persons  to  whom  the  company  choose  to  give  a  preference, 


(»)  10  M.  &  W.  899.  See  Digest, 
ante,  p.  17. 

(»<)  7  M.  &  G.  268;  7  Scott,  N.  R. 
886,  and  11  C.  B.  646.  See  Digest, 
anUy  pp.  16, 17. 


(••)  11 C.  B.  688.  See  Digest,  ants, 
pp.  17,  22. 

('•)  4  M.  &  W.  749. 

(")  4  Exch.  867;  post,  p.  96,  ii.(»). 

(>•)  14  C.  B.  266.  See  Digest,  ante, 
p.  16. 
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none  whatever  are  afforded  to  Mr.  Oxlade.     He  is  altogether 
prednded  from  obtaining  coals  by  means  of  their  railway.    The 
only  answer  they  give,  is,  that  it  is  more  convenient  to  them 
that  he  should  buy  his  coals  of  their  dep6t  agent.    Is  that  to  be 
tolerated  ?   Then,  as  to  the  second  point— the  terms  of  carriage 
— the  master  finds,  that,  with  respect  to  the  coals  and  coke 
carried    by  the   North   Eastern   Bailway   Company  in  con- 
junction with  the  Great  Northern,  there  is  a  saving  of  time  and 
expense  to  the  company  which  justifies  the  diminished  charges. 
That  Mr.  Oxlade  cannot  &irly  except  to.     But  the  cas6  stands 
upon  a  totally  different  footing  with  regard  to  the  three  private 
agreements  referred  to.      There  is  no  difference  between  one 
colliery  owner  or  coke  merchant  and  another  to  justify  this 
different  treatment.     \^Addison, — The  North  Eastern  Bailway 
Company  carry  coals  for  no  one  off  their  own  line.     CressweU^ 
J. — Or  conixact'to  do  so  ?    Addison. — No.]    The  charge  they 
make,  is,  for  carriage  of  the  coals  and  coke  to  the  end  of  their 
line,  and  for  the  use  of  waggons  beyond.     With  Mr.  Pease — 
one  of  the  persons  with  whom  they  have  a  private  agreement — 
they  agree  to  carry  to  Normanton,  which  is  some  thirty  mUes 
off  their  line.     [^Byks,   Serj. — The  company  have   running 
powCTS  to  Normanton.]     The  master  finds  that  the  company 
charge  to  these  three  persons  for  the  carriage  of  coke  and  coals 
to  South  Staffordshire,  two  shillings  a  ton  less  than  they  charge 
Mr.  Oxlade;  and  for  this  he  finds  no  justification  whatever. 
The  excuse  now  set  up  is,  that  these  contracts  or  agreements 
are  made  with  colliery  owners.     But  coke  is  a  manufactured 
article;  and  colliery  owners  stand  in  no  different  position  as  to 
that  than  any  other  person.    The  carriers'  cases  already  referred 
to  show  that  the  trade  of  the  customer  makes  no  difference. 
Then  it  is  said,  that,  in  these  three  instances  the  contracts  are 
for  the  conveyance  of  large  quantities  at  regular  times.      To 
allow  this  argument  to  prevail  would  be  to  give  effect  to  a 
monopoly  of  the  large  dealers.     The  Courts  have  always  re- 
pudiated the  notion  that  carriers  have  any  right  to  make  a 
distanction  in  respect  of  quantity.     In  the  case  suggested,  of 
return  tickets  and  &mily  tickets,  there  is  no  preference  given ; 
all  who  choose  to  avail  themselves  of  the  regulation  are  treated 
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alike.     With  regard  to  the  loading  back^  there  is  nothing  in 
the  report  to  show  that  there  is  any  advantage  to  the  company 
corresponding  with  the  difference  of  charge.     [  Cresswelly  J. — 
I  observe  that  all  the  agreements  are  for  the  carriage  of  coals 
and  coke  over  the  whole  of  the  North  Eastern  line  and  beyond 
it.]     The  company  refiise  to  carry  for  Mr.  Oxlade  to  the  end 
of  their  line;  they  refuse  to  carry  his  coals  and  coke  to  Altofts. 
l^Cresswell,  J. — Nor  is  it  reasonable  that  they  should^  under 
the  circumstances  stated  in  the  report.]    At  all  events^  they  are 
bound  to  carry  on  to  Normanton^  instead  .of  stopping  as  they 
do^  at  York^  which  is  thirty  miles  short  of  it.     The  agreement 
with  Barrat  is  to  carry  from  Ferry  Hill  to  Altofts.     The  2nd 
section  of  the  Bailway  and  Canal  Traffic  Act  enacts  that  every 
railway  company,  having  or  working  railways  which  form  a 
continuous  line  of  railway  communication,  shall  afford  all  due 
and  reasonable  facilities  for  receiving  and  forwarding  all  the 
traffic  arriving  by  one  of  such  railways,  by  the  other,  without 
any  unreasonable  delay,  and  without  any  such  preference  or 
advantage,  or  prejudice  or  disadvantage,  as  aforesaid,  and  so 
that  no  obstruction  may  be  offered  to  the  public  desirous  of 
using  such  railways  as  a  continuous  line  of  communication,  and 
so  that  all  reasonable  accommodation  may,  by- means  of  the 
railways  of  the  several  companies,  be  at  all  times  afforded  to 
the  public  in  that  behalf.     \_Cres8weUy  J. — That  part  of  the 
section  which  applies  to  the  traffic  as  a  continuous  line  refers 
to  the  company  which  is  to  carry  on.     Crowderf  J. — Does  it 
appear  that  the  company  have  accommodation  for  unloading  at 
Altofb  ?]     They  do  not  say  they  have  not.     [  Crowder,  J. — It 
is  for  you  to  show  a  reasonable  ground  of  complaint.]     It  is 
submitted  that  ground  enough  has  been  shown  to  induce  the 
Court  to  make  this  rule  absolute.     [  Cresswett,  J. — What  is  it 
that  you  ask  us  to  order  the  company  to  do  ?    When  we  are 
asked  to  order  something  to  be  done  at  the  peril  of  an  attach- 
ment for  noncompliance  with  our  order,  I  think  it  should  be 
presented  to  us  in  precise  terms.]     Mr.  Oxlade  is  entitled  to 
have  his  rule  absolute  upon  all  the  three  points  which  have 
been  made.  [^Crowdevy  J. ~ Your  argument  materially  qualifies 
what  you  ask  by  the  rule.] 
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Byles^  Serj.,  proposed  to  reply. 

Cresswell,  J. — You  have  already  been  heard  upon  the  master's 
report.     We  do  not  think  there  should  be  a  reply. 

Cur.  adv.  vult. 
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The  judgment  of  the  Court  was  delivered  (February  9th)  by — 

Cresswell,  J. — This  was  a  rule  obtained  by  Mr.  Oxlade, 
calling  upon  the  company  to  show  cause  why  a  writ  of  injunc- 
tion should  not  issue  against  them  under  the  17  &  18  Vict.  c. 
31y  enjoining  them  to  do  various  things. — [His  Lordship  read 
the  rule.] 

When  cause  was  shown  against  the  rule,  before  the  late  Lord 
Chief  Justice  and  three  of  the  puisne  judges  of  this  Court,  it 
was  referred  to  the  master  to  inquire  into  four  questions  and  to 
report  thereupon  to  the  Court.  That  report  was  made  on  the  2 1  st 
January,  when  my  brother  Crowder  and  I  were  the  only  judges 
present,  a  circumstance  which  we  much  regret,  considering  the 
novelty  and  difficulty  of  the  matters  which  we  are  called  upon 
to  decide.  Those  matters  were  fiilly  and  ably  discussed  before 
us  by  coiuisel,  and  we  have  endeavoured  to  ascertain  what  we 
ought  to  do  in  order  to  give  effect  to  the  statute  on  which  the 
rule  was  founded.  The  questions  referred  to  the  master  and 
the  report  were  as  follows: — [His  lordship  read  the  questions  and 
the  first  part  of  the  report  on  the  first  question,  concluding  with 
the  summing  up  of  the  master  on  this  point.] 

This  being  the  principle  ('»)  by  which  the  company  have 
been  governed,  we  do  not  find  that  by  the  regulations  made  for 
carrying  it  into  effect,  and  which  are  fiilly  detailed  in  the 
master's  report,  any  undue  or  unreasonable  preference  or  ad- 
vantage has  been  given  to  or  in  favour  of  any  particular  person 
or  company,  nor  has  any  particular  person  or  company,  or  any 
particular  description  of  traffic  been  subjected  to  any  undue  or 
unreasonable  prejudice  or  disadvantage.     This  disposes  of  the 

(**)  See  Master's  Report,  ante,  p.  80. 
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fourth  and  last  branches  (^)  of  Mr.  Oxlade's  rule,  viz. — [His 
lordship  read  the  4th  and  6th  branches  of  the  rule.] 

The  master  then  states  the  circumstances  relating  to  the 
carriage  of  coals  by  the  North  Eastern  Company,  which 
are  conveyed  forward  from  York  on  the  Great  Northern 
line  by  that  company,  and  we  think  that  it  is  made  out  that 
such  circumstances  enable  the  company  to  carry  such  coals  at  a 
cost  to  them  less  than  the  cost  of  carrying  coals,  &c.,  for  Mr. 
Oxlade,  and  it  is  not  shown  that  by  carrying  them  at  a  lower 
rate  any  undue  or  unreasonable  preference  is  given,  or  any 
undue  or  unreasonable  disadvantage  imposed.  This  disposes 
of  so  much  of  the  second  branch  of  the  rule  as  relates  to  carry- 
ing coals  for  persons  for  whom  the  same  are  also  carried  on  the 
Great  Northern  Railway. 

The  master  then  proceeds  to  report  upon  the  other  part  of 
that  branch  of  the  rule,  viz.,  the  charge  made  by  the 
company  for  coals  carried  for  persons  with  whom  they  have 
private  agreements  for  the  carriage  of  coals,  &c.  It  appears 
that  ^^  a  desire  to  introduce  the  northern  coke  into  Stafford- 
shire "  induced  the  company  to  make  three  special  agreements 
with  different  parties  for  the  carriage  of  coal  and  coke  at  a  rate 
lower  than  their  ordinary  charge.  We  think  that  the  desire  to 
introduce  the  northern  coke  into  Staffordshire  was  not  a  legiti- 
mate ground  for  making  such  agreements.  Lowering  their 
rates  for  that  purpose  was  giving  an  undue  preference  to  that 
traffic  (^^).  Other  special  circumstances  are  stated  in  the 
agreements  which,  had  they  affected  the  pecuniary  interests 
of  the  company,  might  have  furnished  ground  for  contending^ 
that  the  preference  was  not  undue  or  unreasonable  (^),  but 
the  master  has  not  found  or  stated  that  there  was  before  him 
any  evidence  to  show  that  the  pecuniary  interests  of  the  com- 
pany were  affected.  Upon  this  state  of  the  facts,  we  are  of 
opinion  that  such  agreements  could  not  be  made  after  the  pass- 


{^)  And  alflo  of  the  third  branch  of 
the  rule  as  to  providing  depdta ;  and  as 
to  this  point  see  West  v.  London  and 
North  Western  Ry.  Co.,  post. 

(**)  See  Harris  t.  Cockervyntth  and 


Workington  Ry,  Co.,  post,  p,  102;  and 
Ransome  t.  Eastern  Counties  Ry»  Co, 
{M.  1),  AAf^,  p.  69. 

(")  See  Nicholson  1,  Great  Western 
Ry.  Co.  (No.  I),  post,  p.  121. 
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ing  of  the  17  &  18  Vict.jc.  31,  without  violating  its  provisions. 
Two  out  of  the  three  agreements  were  made  after  the  act 
passed,  one  of  them  before,  but  all  have  now  expired;  it  would, 
therefore,  be  futile  to  enjoin  the  company  to  charge  Mr.  Oxlade 
for  carrying  coals  tolls  not  higher  than  those  charged  to 
persons  with  whom  they  have  private  agreements.  But  we 
think  that,  acting  upon  the  same  view  of  the  statute  as  we 
expressed  in  the  case  of  Ransome  v.  The  Eastern  Counties 
Railway  Company  (**),  we  ought  to  enjoin  the  North  Eastern 
Railway  Company  not  to  charge  Mr.  Oxlade  for  the  carriage 
of  coals  at  a  higher  rate  than  they  charge  other  persons,  having 
a  due  r^ard  to  the  circumstances,  if  any,  which  render  the  cost 
to  the  company  carrying  for  the  one  party  less  than  the  cost  of 
carrying  for  the  other. 

The  master  was  not  directed  to  inquire  into  the  fifth  branch 
of  Mr.  Oxlade's  rule,  viz.,  his  demand  to  have  trucks  and 
waggons  provided  by  the  company  for  the  carriage  of  his  coal 
and  coke.  When  the  matter  was  referred  to  the  master,  it 
appeared  to  the  Court  that  Mr.  Oxlade,  having  refused  to  pay 
demurrage  charged  to  him  at  the  same  rate  as  to  all  others 
under  simikr  circumstances,  had  no  right  to  ask  the  company 
to  find  trucks,  and  we  continue  of  that  opinion.  Nor  has  he 
any  just  ground  of  complaint  because  the  company  will  not 
carry  his  coal  to  Altofts  for  the  purpose  of  being  there  shifted 
into  other  trucks.  They  have  no  convenience  for  that  purpose 
and  do  not  give  any  such  &cility  to  any  other  person. 

The  first  branch  of  the  rule  remains  to  be  dealt  with,  viz. — 
[His  Lordship  read  the  first  branch  of  the  rule.]  When  the 
rule  was  first  before  the  Court,  it  was  considered  that  Mr. 
Oxlade  had  no  right  to  call  upon  the  company  to  carry  all  coals 
and  coke  that  he  might  offer  for  that  purpose  ;  and  since  then 
an  opinion  has  been  expressed  by  the  Court  of  Exchequer,  in 
an  action  between  these  very  parties  (^^),  that  the  company  are 
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(«)  (No.  1)  anU,  p.  63. 

(**>  The  only  report  of  this  case  is  a 
tliort  note  in  the  28th  L.  T.  275,  which 
is  as  follows:— 


"  Friday,  Jannarj  28, 1857. 
<*  OzUde  V.  N.  £.  B. 

"  Tried  before  Wille$,  J.    Nonsnit. 

'*H.  Hill,  Q.C.,  J.  AddUon  with 
him,  showed  cause  against  a  rale  to 
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not  common  carriers  of  coal,  thus  confirming  our  view  of  the 
claim  in  question  (^^). 

Upon  the  whole,  we  are  of  opinion  that  as  to  all  the  matters 
in  the  rule,  except  the  latter  part  of  the  second  branch,  which 
relates  to  special  agreements,  it  must  be  discharged,  but  that, 
as  to  special  agreements,  an  injunction  must  issue  as  above 
suggested.  Had  Mr.  Oxlade  confined  his  demand  to  that 
matter  the  company  might  possibly  have  complied  with  it. 
But  he  has  asked  a  great  deal  more  than  he  is  entitled  to. 
AVe  think,  therefore,  we  ought  not  to  grant  him  the  costs  of 
his  application.  On  the  other  hand  the  company  have  been 
partially  in  the  wrong,  they,  therefore,  must  bear  their  own 
costs. 

Rule  accordingly  (*^). 


enter  the  rerdict  for  the  plaintiff.  The 
declaration  was  for  not  canying  coke 
from  Durham  to  Great  Bridge. — Plea, 
Non  gnilty. 

'<  Boffill,  Q.  C,  T,  Jones  with  him, 
contrH,  The  court  was  of  opinion  that 
there  waa  no  evidence  of  contract  be- 
tween the  parties,  and  no  cause  of  ac- 
tion. "Rule  discharged.' 


» 


(**)  And  see  Oxlade  t.  2Varth  East- 
ern Rail.  Co.,  post,  and  per  Montague 
Smith,  J.,  in  West  y.  London  and 
North  Western  Ry.  Co.,  post. 

(*•)  Palmer  v.  The  Grand  Junction 
Rjf.  Co.  (4  M.  &  W.),  cited  ante,  p.  90, 
was  an  action  for  not  safely  carrying 
several  horses,  whereby  one  was  killed 
and  others  were  injured.  The  decision 
turned  rather  on  the  special  act  of  the 
company.  In  delivering  judgment, 
Parke,  B.,  said: —''The  act  does  not 
compel  them  to  be  common  carriers ;  it 
only  enables  them  to  be  so,  so  far  as 
they  shall  think  fit;  and  when  they 
have  elected  to  become  so  they  are  liable 
in  that  character  in  the  same  way  that 

other  carriers  are  (p.  767) 

If  the  company  choose  to  cany,  and  do 
not  take  care  to  accept  the  goods  with 
a  limited  responnbility,  then  the  ques- 


tion is,  whether  the  common  law  duty 
is  not  cast  upon  them,— and  I  am  of 
ophiion  that  it  is  "  (p.  768). 

In  Johnson  v.  The  Midland  Ry.  Co. 
(4  Ezch.  867),  decided  in  1849,  it  was 
held  that  the  86th  section  of  the  Bail- 
way  Clauses  Consolidation  Act  (8  &  9 
Vict.  c.  20)  is  permissive  only,  and  that 
a  railway  company  who  under  it  elect 
to  carry  goods  are  Rubject  to  no  greater 
liability  than  attaches  to  carriers  at 
common  law,  and  therefore  that  such  a 
company  are  not  bound  to  carry  ercry 
description  of  goods  and  between  all 
places  on  their  line,  but  only  such  goods 
and  to  and  from  such  places  as  they 
have  publicly  professed  to  do,  and  have 
convenience  for  that  purpose.  The 
action  there  was  for  refusing  to  carry 
coals,  and  the  judgment  proceeded  on 
the  common  law  liability  of  carriers  in 
connection  with  the  provisions  of  the 
Railway  Clauses  Consolidation  Act, 
which  was  incorporated  with  the  com- 
pany's special  act.  It  will  be  observed 
that  in  the  above  case  of  Owlade  the 
Court  do  not  discuss  the  question  how 
far  the  Railway  and  Canal  Traffic  Act 
of  1854— passed  five  years  after  the  de- 
cision in  Johnson  v.  7%e  Midland  Ry. 
C^.~  affected  the  question,  and  whether 
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it  did  not  impose  a  statatory  liability 
npoQ  railway  companies  in  addition  to 
and  somewhat  larger  than  that  of  a 
curier  at  common  law ;  that  is,  whe- 
ther mider  its  proTisions  the  Court  of 
Common  Fleas  could  not  compel  rail- 
way companies  to  cany  coal  for  prirate 
persons,  if  under  the  circumstances  the 
Coort  thought  it  reasonable  that  they 
shoald  do  so  ?  The  wide  words  in  sec- 
tion 2  of  the  act,  *'  all  reasonable  f aci- 
lities  for  the  receiving  and  forwarding 
and  deliyering  of  traffic,"  and  the  con- 
adention  that  railways  have  practi- 
cally taken  the  place  of  the  highways 
of  the  country  for  the  carriage  of  goods, 


might  probably,  it  is  submitted,  hare 
led  the  Court  to  a  conclusion  in  this 
respect  more  opposed  to  monopoly  than 
their  judgment  in  Oxlade*s  Case. 

It  will  also  be  noticed  that  the  cases 
on  which  the  Court  relied  were  actions 
at  law,  which  did  not  admit  of  those 
wider  and  less  fettered  considerations 
which  possibly  would  influence  a  tri- 
bunal in  the  decision  of  cases  under 
the  Railway  and  Canal  Traffic  Act, 
1854,  and  the  Regulation  of  Railways 
Act,  1873.  See  the  observations  to  this 
effect  of  Brie,  C.  J.,  in  Baxendale  t. 
The  Great  Weetem  Ry.  Co,^  14  C.  B., 
N.  S.  iO. 
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Harris  and  Others 

The  Cockermouth  and  Workington  Railway 

Company  (*). 

Carrier — Undue  Preference — Coal  Traffic, 

A  railway  company  were  threatened  by  the  owner  of  extensiye  collieries,  which 
he  bad  at  considerable  expense  connected  with  their  line,  that  unless  they  agreed 
to  cany  hia  coals  to  W.,  the  terminus  of  their  line,  at  a  certain  rate,  he  would 
construct  a  tramway  from  his  collieries  to  W.,  and  so  dirert  his  coal  traffic  from 
their  line  altogether.  The  company  entered  into  an  agreement  with  him  accord- 
ingly, under  which  they  carried  his  coals  at  such  rate,  being  a  less  rate  than  that 
which  they  charged  the  proprietors  of  other  collieries  situate  in  the  same  district 
for  the  carriage  of  their  coals  oyer  the  same  portion  of  the  line :— Held,  that  this 
was  an  undue  preference  within  the  Railway  and  Canal  Traffic  Act,  1854, 

20. 


January  16, 
1858. 


This  was  a  rale  caUing  on  the  defendants  to  show  cause  why 
a  writ  of  injunction  should  not  issue  against  them^  pursuant  to 
the  Railway  and  Canal  Traffic  Act,  1854,  enjoining  the 
defendants  to  desist  from  giving  to  Isaac  Fletcher  and  WilUam 
Fletcher  an  undue  preference  for  or  in  respect  of  the  carriage 


0)  Beported  in  3  C.  B.,  N.  S.  693; 
27  L.  J.,  N.  8.,  C.  P.  162;  4  Jur.,  N.  S., 
239,  and  died  in  the  cases  of  Nicholson 
T.  Great   Western  Ry,  Co,;  Palmer 

VOL-  I. 


y.  London^  Brighton  and  South  Coast 
Ry.  Co,,  and  Napier  y.  Glasgow  and 
South  Western  Ry,  Co.,  post, 
O  See  the  section,  ante,  p.  1. 
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1858.         of  coals  on  the  railway  of  the  defendants ;  and  enjoining  the 


Harris       defendants  to  carry  coals  for  Messrs.  Harris  the  complainants, 

mm 

Cocker-  ^^  equal  terms  with  the  said  Isaac  Fletcher  and  William 
WoMiNo-KMf  ^1^*G^®^>  having  due  regard  to  the  circumstances,  if  any,  which 
Rt.  Co.  render  the  cost  to  the  defendants  of  carrying  coals  for  the  said 
Isaac  Fletcher  and  William  Fletcher  less  than  the  cost  of 
carrying  for  the  compUinants,  and  why  the  defendants  should 
not  pay  to  the  complainants  the  cost  of  and  occasioned  by  this 
application. 

It  appeared  ftom  the  affidavits  that  the  defendants  owned 
and  worked  a  line  of  railway  from  Cockermoutli  to  the  port  and 
harbour  of  Workington,  about  eight  miles  in  length,  called  the 
Cockermouth  and  Workington  Bailway. 

The  complainants  were  proprietors  of  a  colliery  called  the 
Millbanks  Colliery,  adjacent  to  the  said  railway  and  connected 
with  it  by  means  of  a  siding  called  the  Marron  Siding. 

Messrs.  Isaac  and  William  Fletcher  were  the  lessees  of 
several  collieries,  the  property  of  the  Earl  of  Lonsdale,  near 
the  Millbanks  colliery,  and  also  connected  with  the  railway  by 
means  of  the  Marron  siding  and  other  sidings  which  intersected 
the  said  railway  at  points  within  half-a-mile  of  the  Marron 
junction,  which  is  tbe  point  where  the  Marron  siding  intersects 
the  said  railway. 

The  complainants  paid  a  higher  rate  for  the  carriage  of 
their  coals  by  the  railway  to  Workington  than  the  Messrs. 
Fletcher,  a  reduction  in  the  rate  of  carriage  having  been  made 
to  Messrs,  Fletcher  by  the  defendants,  in  consequence  of  the 
competition  for  the  ci^age  of  their  coals  maintained  by  carts, 
and  in  consideration  of  the  construction  by  them,  in  1856,  of  a 
tn^piwf^y  connecting  two  of  their  coal  pits  with  the  railway. 

In  November,  1856,  the  defendants  entered  into  an  arrange- 
inent  with  Messrs.  Fletcher  to  carry  their  coals  from  the 
collieries  to  Workington  harbour  at  a  frirther  reduction,  in 
conseqiience  of  a  threats  made  by  Lord  Lonsdale,  that  he  would 
construct  a  private  tramway  to  Workington  for  the  use  of  his 
tenants  if  their  terms  were  not  consented  to.  It  appeared  that 
for  some  moqths  the  only  coals  sent  by  Messrs.  Fletcher  fix>m 
the  Marron  siding  (the  only  siding  used  both  by  the  compbun- 
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ants  and  themselves)  had  been  paid  for  at  the  same  rate  as        1868. 
that  charged  to  the  complainants.  Habbis 

Manisty,  Q.C.>  with  whom  was  Bovill,  Q.C.«  showed  cause,    mouth  and 

WOKKIKGTON 

The  affidayita  show  that  the  rates  for  the  carriage  of  coals      Rt.  Co. 
ftom  Millbanks  and  Bridgefix>t  pits^  which  are  the  only  two 
that  use  the  Marron  sidings  are  alike.     Less  is  charged  from 
Lowther  and  Harry  Gill  pits.     The  oircTmistances  are  different 
with  respect  to  these  two^  as  contrasted  with  MiUbanks  and 
Bridgefoot,  aa  well  as  to  distance  as  to  the  quantities  of  coal 
carried  for  the  respective  parties^  which^  of  course^  involves  a 
difference  in  the  cost  to  the  company.     The  distances,  it 
appears,  are  as  follows : — ^&om  Lowther  siding  to  Workington 
terminus,  four  miles  and  a  quarter ;  from  Harry  Gill,  four  miles 
and  a  half;   and  from  Marron  siding,  four  miles  and  three- 
quarters;  and  Marron  siding,  along  which  the  empty  waggons 
have  to  be  shunted,  is  475  yards.     The  quantities  sent  are  :<— 
by  the  complainants,  thirteen  waggons  of  three  tons  each  per 
day ;  and  by  the  Messrs.  Fletcher,  sixty-five  waggons  of  three 
tons  each  per  day.  The  Messrs.  Fletcher,  it  appears,  are  tenants 
or  lessees  under  the  Earl  of  Lonsdale ;  and  the  earl  having 
intimated  an  intention  to  construct  another  line  of  railway  for 
the  use  of  hia  tenants,  which  would  have  the  effect  of  diverting 
a  large  portion  of  the  traffic  from  the  defendants'  railway,  the 
company  consented  to  diminish  the  rate  of  charge  rather  than 
incur  the  risk  of  the  line  being  altogether  closed.    The  main 
question,  therefore,  will  be,  whether  it  is  an  '^  undue  preference" 
within  the  act,  if  the  proprietors  of  a  railway,  constructed  for 
the  mineral  traffic  of  the  district,  give  parties  who  ntiight  send 
their  coals  to  the  place  of  shipment  without  using  their  railway 
each  facilities  in  the  way  of  a  diminished  charge  or  otherwise 
as  will  induce  them  to  use  the  line ;  always  supposing  that  the 
company  are  acting  bon&  fide,  and  with  a  view  to  their  own 
interest  and  that  of  the  public.     It  is  sworn  that  the  loss  which 
would  accrue  to  the  company  from  the  withdrawal  of  the 
carriage  of  the  Messrs.  Fletcher's  coals  would  amount  to  nearly 
one  third  of  their  entire  revenue.     \^Cockburn,  C.  J. — Can 
that  be  a  justifiable  reason  for  putting  Lord  Lonsdale's  tenants 

h2 
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1858.  upon  a  better  footing  than  the  rest  of  the  public?]  The 
Habbis  interests  of  the  complainants  themselves  would  su£fer  if  Lord 
CocKEB-  Lonsdale's  projected  tramway  were  made^  inasmuch  as  he  could 
Wo^Ki^'^TON  ^^^''"T  ^®  tenants'  coals  at  a  lower  rate  than  they  are  now 
By.  Co.  carried  by  the  company,  and  so  the  Messrs.  Fletcher  would  be 
the  better  able  to  compete  with  them  in  the  market.  In 
putting  a  construction  upon  this  act,  the  Court  will  take  a 
comprehensive  view  of  the  whole  case,  and  of  all  the  surround- 
ing circumstances.  [  Crowder,  J. — The  alternative  you  put  is 
not  the  true  one :  the  question  is,  not  what  you  would  lose  if 
deprived  of  the  carriage  of  Messrs.  Fletcher's  coals,  but  what 
loss  of  revenue  you  would  sustain  if  you  reduced  the  charge  to 
the  complainants  to  the  same  rate.]  Such  a  reduction  would 
not  meet  the  requirements  of  Lord  Lonsdale's  tenants ;  and, 
besides,  the  company  would  have  to  reduce  the  charge  to  all  its 
customers.  [Williams y  J. — The  company  have  constructed  a 
railway  which  admits  of  competition ;  and  you  buy  off  the 
chance  of  that  result  by  giving  to  one  set  of  persons  the  means 
of  underselling  another  set.]  The  object  is,  not  to  enable 
Messrs.  Fletcher  to  undersell  the  complainants,  but  to  place  the 
former  upon  the  same  footing  as  the  latter.  [  Cockburn^  C.  J. 
— Your  argument  would  deprive  a  man  of  his  natural  advan- 
tages (').  Suppose  a  man  residing  at  a  place  equi-distant  fiH>m 
two  railways  holds  out  to  one  of  them,  that,  unless  they  will 
give  him  certain  advantages,  he  will  travel  by  the  other, — ^would 
that  be  a  reasonable  thing  for  the  company  to  be  influenced  by  ? 
There  is  hardly  a  railway  in  the  kingdom  where  this  might  not 
occur.]  If  it  be  shown  that  no  injustice  is  done,  and  that  the 
act  complained  of  is  solely  dictated  by  a  fidr  and  bon&  fide 
regard  for  the  just  interests  of  the  company,  and  not  by  an 
intention  to  give  an  undue  preference,  and  that  there  is  a 
peculiarity  and  a  difference  in  the  circumstances,  the  Court  will 
be  slow  to  come  to  the  conclusion  that  there  has  been  an 
infringement  of  the  statute.  In  Ransome^s  Case,  and  in 
Oxlade*s  Case  {*),  it  was  distinctly  laid  down  by  the  Court  that 

(*)  See  Bafuome*$  Case  {No,  1),     pott^  p.  109,  where  the  advantages  of 
ante^  p.  65 ;  and  see  also  Rantome      proximity  were  upheld. 
T.  Ea$tem  Omnties  By.  Co.  {No,  2),         («)  Ante,  pp.  70, 94. 
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the  fidr  interests  of  the  company  are  to  be  taken  into  account        ^^^- 
in  considering  whether  the  circumstances  under  which  goods       Habbis 
are  carried  justify  a  different  rate  of  charge  in  one  case  from      CkKnass- 
another ;  as,  for  instance,  where  it  is  made  to  appear  that  the  ^s^o^^^on 
circumstances  enable  the  company  to  carry  for  one  party  at       ^^*  ^• 
a  less  cost  to  themselves  than  the  cost  of  carrying  for  another. 
If  there  can  be  a  case  for  the  application  of  that  doctrine  it  is 
tliis.     The   Caterham  Case,  and  Hozter  v.    The   Caledonian 
Railway   Company   (f),  show,  that  to  constitute  an    undue 
preference  within  the  act,  by  reason  of  an  inequality  of  charge, 
the  inequality  must  be  in  the  charge  for  travelling  over  the 
same  line  or  the  same  portion  of  the  line,  and  the  party  com- 
plaining must  show  some  personal  disadvantage  to  himselfl 
Here,  the  difference  of  charge  is  in  some  measure  accounted  for 
by  the  increased  distance  over  which  the  complainant's  coals 
travel :  and  it  is  justified  as  well  by  the  laige  outlay  made  by 
Lord  Lonsdale  in  order  to  bring  his  collieries  within  reach  of 
the  railway,  as  by  the  consideration  of  expediency  in  order  to 
avert  the  ruin  which  would  result  to  the  company  from  the 
threatened  competition   of  the  proposed   tramway  flx>m  his 
lordship's  pits  to  Workington. 

Hugh  Hill,  Q.C.,  and  T.  Jones  were  not  required  to  support 
the  rale. 

Cockburn,  C.  J. — I  think  this  rule  must  be  made  absolute. 
The  &cts  of  the  case  are  tolerably  clear.  The  complainants, 
the  Messrs.  Harris,  are  the  owners  or  occupiers  of  certain 
collieries,  and  the  Messrs.  Fletcher,  tenants  of  the  Earl  of 
Lonsdale,  are  the  occupiers  of  certain  other  collieries,  all  of 
which  communicate,  by  one  means  or  another,  with  the  line  of 
the  defendants,  along  which  the  coals  from  each  are  conveyed 
to  the  terminus  at  Workington ;  and  it  is  admitted  that  the 
company  have  charged  a  higher  rate  for  the  conveyance  of 
coals  fiiom  the  collieries  of  the  complainants  than  for  the  con- 
veyance of  coals  brought  from  the  coUieries  of  the  tenants  of 
Lord  Lonsdale.     Prim&  fitcie  that  is  a  case  of  undue  preference, 

(»)  Ante,  pp.  27, 82. 
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1858;        and  the  quei^on  then  is^  whether  the  company  have  shown  any 
Habbis      sufficient  grounds  for  the  difference  which  they  make  in  the 
COCKB&-      charge  imposed  in  the  one  case  as  compared  with  the  chaige 
MOUTH  AND   imposcd  in  the  other.     Three  groirnds  are  put  forward ;  one,  as 
By.  Co.       I  imderstand  it,  is,  that  the  coals  &om  the  collieries  of  Messrs. 
Fletcher  are  carried  a  greater  distance  than  the  coals  from  the 
other  collieries ;  I  think  that  altogether  fidls,  in  point  of  fact ; 
nothing  is  shown  from  which  it  can  be  at  all  made  out  that  the 
excess  of  charge  in  the  one  case,  as  compared  with  the  other, 
bears  any  proportion  whatever  to  any  difference  in  point  of 
distance.     Secondly,  it  is  said  that  Lord  Lonsdale  has  been 
induced  to  desist  from  conveying  his  coals  by  the  ordinary 
road,  and  to  convey  them  to  the  railway  for  the  purpose  of 
being  carried  upon  the  railway,  and  has  been  frirthor  induced  to 
make  certain  works  for  the  purpose  of  conveying'  his  coal 
to  the  railway,  and  has  entered  into  an  agreement  with  the 
company  that,  in  consideration  of  his  so  doing,  his  coals  shall 
be  carried  at  a  cheaper  rate  than  the  coals  of  the  adjoining 
collieries ;  and  thirdly,  it  is  said  as  a  ground  for  the  difference 
of  charge,  that  Lord  Lonsdale  has  threatened  the  company  with 
the  construction  of  another  railway,  for  the  purpose  of  carrying 
his  coals,  if  they  did  not  consent  to  carry  them  for  him  at  a 
lower  rate.     I  have  already  said  that  I  think  the  first  ground 
altogether  fails  in  point  of  iact ;  and  with  regard  to  the  other 
two,  I  do  not  think  that  in  point  of  law  they  constitute  any 
justification  for  the  course  the  company  has  pursued  in  making 
this  difference.     I  quite  agree  that  this  Court  has  intimated,  if 
not  absolutely  decided,  that  a  company  is  entitled  to  take  into 
consideration  any  circumstances,  either  of  a  general  or  of  a 
local  and  peculiar  character,  in  considering  the  rate  of  charge 
which  they  wiQ  impose  upon  any  particular  traffic     As,  for 
instance,  if  a  company  were  to  lay  down  a  rule  that  if  a  certain 
large  quantity  of  goods  were  brought  to  be  conveyed,  they 
would  charge  less  for  the  conveyance  of  that  larg^  quantity  than 
they  would  for  the  conveyance  of  a  less  quantity,  regard  being 
had  to  the  cost  of  working  the  particular  line ;  that  would  be  a 
very  &ir  ground  to  justify  them  in  making  a  distinction  between 
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the  case  of  a  person  who  aent  a  ton  of  goods  at  a  time        ^^^^ 
and  theisase  of  a  person  who  sent  only  a  hundred-weight (^).       Habris 
So  also,  if  a  company  were  to  make  a  distinction  between      ck>cKBS- 
terminal  traffic  and  intermediate  traffic,  there  might  be  very  ^oi^wgtok 
fiur  and  sufficient  reasons  for  their  so  doing.     As,  for  instance,       ^^*  ^- 
in  respect  of  terminal  traffic,  there  might  be  competition  with 
another  railway;   and  in  respect  of  terminal  traffic,  as  dis- 
tinguished firom  intermediate  traffic,  it  might  well  be  they  could 
afford  to  carry  goods  over  the  whole  line  cheaper,  or  pro- 
portionably  so,  than  they  could  over  an  intermediate  part  of 
the  line  (7).    But  in  all  such  cases  the  general  public  would  be 
treated  with  perfect  equality,  although,  as  regards  the  charges 
between  one  place  and  another,  there  might  be  an  apparent, 
though,  for  the  reasons  I  have  referred  to,  no  real  injustice. 
But  those  cases  are  Very  different  from  the  present.      Here, 
these  are  collieries  situate  in  the  same  locality,  and  a  distinction 
is  made  between  them  upon  the  ground  that  Lord  Lonsdale  or 
his  tenants  would  send  their  coals  by  some  other  conveyance, 
either  by  the  ordinary  mode  or  by  some  railway  which  Lord  • 

Lonsdale  would  be  induced  to  construct  if  the  company  did  not 
give  him  this  advantage  over  others  who  are  competing  with 
him  in  the  sale  of  coals.  In  my  opinion  that  is  not  a  sufficient 
ground  for  making  the  distinction.  Whatever  rule  the  company 
may  lay  down  it  ought  to  be  a  rule  applicable  to  all  persons 
similarly  circumstanced.  I  do  not  think  that  this  is  such  a 
role.  It  is  plain  that,  if  we  were  to  take  into  consideration  the 
circumstances  upon  which  Mr.  Manisty  relied,  there  is  no  case 
in  which  we  should  not  be  called  on  to  enter  into  a  considera- 
tion of  the  various  circumstances  which  may  influence  one 
person,  as  distinguished  from  another,  in  sending  his  goods  by 
a  particular  railway.  Circumstances  differ  in  every  individual 
case,  and  it  might  always  be  a  question  of  how  far  the  company 
would  be  justified  in  making  particular  bargains.     I  do  not 

O  See  note  O  in  Rant0me*t  Caie  Attorney- Oeneralj,  Birmingham  and 

{No.  1),  ante^  p.  69.  Derby  Junction  Ry,  Co.,  2  Rj.  Ca. 

C)  See  the  jadgment  of  Coekhnmi  124,  vaAF^nnMj.  Olatgow  and  ikmth 

C.  J.,  ia  BawendaU  r.  €freat  Wottom  Woitem  By.  Co.,  15  Sess.  Ca.  528;  26 

By.  Co.  {Boadiny  Cam),  post ;  and  see  L.  T.  14. 
BoUer^g  Ca$o,  ante,  p.  37.     See  alao 
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1858-        think  it  was  the  intention  of  the  legislature,  or  its  policy,  when 
Hakbis      railways  were  constituted,  that  they  should  have  the  power  of 
CocKEB-      making  bargains  with  particular  individuals,  so  as  to  give  them 
WoBKiNOTOir  ^v^^tages  and  subject  others  to  corresponding  disadvantages  (®). 
By.  Co.       The  intention  of  the  legislature  was,  I  think,  to  give  equal 
advantages,  so  far  as  the  rate  of  charge  is  concerned,  to  all  indi- 
viduals similarly  circumstanced ;  and  that  a  railway  company, 
although  they  should  have  a  right  to  lay  down  certain  rules  in 
reference  to  particular  circumstances,  provided  they  act  bon&  fide 
with  regard  to  then:  own  interests  and  the  interests  of  the  public, 
Aoddfo.  be  ..  Hbert,  .„  n^  partis  b.^to.  Jk  ^r- 
ticular  individuals,  whereby  one  person  is  benefited  and  another 
injured.   On  that  principle,  as  I  think  the  grounds  put  forward 
by  the  company  are  not  sufficient  to  justify  the  preference  they 
have  given  to  Messrs.  Fletcher  over  the  complainants,  this  rule 
ought  to  be  made  absolute. 

Williams y  J. — I  am  of  the  same  opinion.  I  think  that  Mr. 
Manisty  has  fiiiled  to  show  that  the  present  case,  in  substance, 
is  anything  more  or  less  than  this,  namely,  that  the  company 
do,  in  point  of  &ct,  prefer  Messrs.  Fletcher  to  the  applicants  in 
charging  lower  rates  to  Messrs.  Fletcher  than  they  do  to  the 
applicants.  The  question  is,  whether  this  is  an  undue  prefei^ 
ence.  Now,  I  assume  that  it  is  not  undue  in  the  sense  that 
the  company  &vour  one  more  than  the  other  fix)m  any  undue 
motive  of  partiality  to  one  over  the  other,  but  simply  because 
they  are  afiraid  that  if  they  do  not  give  this  preference  to 
Messrs.  Fletcher,  their  landlord.  Lord  Lonsdale,  will  make  a 
.  railway  of  his  own,  or  by  some  other  mode  withdraw  the  traffic 
fi'om  the  present  company  altogether.  The  question  is,  whefher 
a  preference  given  under  such  an  influence  is  an  undue  prefer- 
ence. I  think  it  is ;  and  that  if  we  were  to  hold  otherwise  a 
railway  company  might  in  any  case  grant  a  preference  to  one 
person  over  another,  provided  that  they  bon&  fide  thought  that 
such  a  course  would  be  to  their  advantage  (0).     I  concur  in  the 

(')  See  also  the  remarks  of  the  same  of  ErUy  C.  J.,  in  NiekoUon  t.  Orcat 

learned  jadge  in  Baxendale  v.  Cheat  Western  Ry,  Co.  (^No,  2),past» 

Western  Ry,  Co.  (^Bristol  Case^,post;  (')  See  Ransome  t.  Eattem  Qmntiei 

bat  see  on  tlie  other  hand  the  judgment  Ry.  Co,  {No,  1),  ante,  p.  68»  where  it  was 
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reasons  given  by  my  lord  for  saying  that,  in  allowing  that  to  be  }^^' 

done  we  should  be  defeating  the  intention  of  the  legislature.  Habbis 
The  first  ground,  therefore,  I  think,  is  no  answer  to  the  Cockbb- 
suggestion  that  this  is  an  undue  preference.  Wokcwoton 

It  has  also  been  said  that  some  expenses  have  been  incurred       ^^*  ^^« 
by  Lord  Lonsdale  in  approximating  the  produce  of  his  pits  to 
the  railroad,  and  that  if  the  company  choose  to  take  that  into 
consideration,  and  to  allow  for  such  expenses  to  him  in  the 
shape  of  a  reduced  charge  for  the  carriage  of  the  coals  that 
have  been  so  approximated  to  the  railway,  that  is  not  an  undue 
preference.     I  think  it  is ;  and  I  may  remark,  that  railways, 
though  they  are  executed  directly  to  benefit  individuals,  are 
jet  in  violation  of  the  common  law  of  the  land ;  and  one  con- 
dition on  which  such  violation  is  sanctioned  is,  that  the  railway 
shall  not  only  contribute  to  the  advantage  of  the  adventurers, 
but  also  to  the  general  benefit  of  the  public.     When  a  public 
railroad  is  made,  any  man  who,  by  the  natural  position  of  his 
land,  has  the  advantage  of  proximity  to  the  railroad,  has  an 
advantage  the  right  to  which  nobody  can  legally  disturb  or 
diminish.     It  would  be  very  unjust  if  it  were  not  so ;  because 
the  proprietor  of  land  so   situate  may  have  withdrawn  his 
opposition  to  the  bill  in  parliament,  or  he  may  have  sold  his 
land  without  difficulty  to  the  company,  in  contemplation  of 
having  this  advantage  when  the  railway  bill  had  passed.  Under 
such  circumstances,  the  railway  company  ought  not  to  be 
aDowed  to  deprive  him  of  that  advantage,  which  they  would  do 
if  they  could  say  that  another  person,  who  is  at  a  greater 
distance  than  himself  firom  the  railroad,  and  over  whom  for  that 
reason  he  has  an  advantage,  if  such  person  spends  money  for 
the  purpose  of  bringing  himself,  as  it  were,  to  any  equal 
distance,  shall  be  allowed  for  such  expense  by  having  his  coals 
and  other  things  carried  at  a  lower  rate.     It  is  obvious  that  by 
such  an  allowance  the  company  would  be,  in  &ct,  depriving 
him  of  his  advantage  to  a  very  considerable  extent.     For  these 
reasons,  I  think,  on  the  second  ground,  there  are  no  reasons  at 

laid  down  that  the  fair  interests  of  the  See  NlchoUon  r.  Oreat  Western  Ry. 
company  mig^t  be  taken  into  acconnt,  Ce.{No.V)jpotty^.\2l\  We$tY.London 
a  principle  adopted  in  many  other  cases,      and  North  Weitem  Ry,  Co.y  pott. 
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^^^'  all  for  warranting  us  in  coming  to  the  conclusion  that  this, 
Habbis  though  prim&  facie  an  undue  preference,  is,  in  point  of  fiust, 
CocKEB-      none.     I  think,  therefore,  that  the  rule  must  be  made  absolute. 

MOUTH  AND 
WOBKINOTON 

By.  CJo.  Crowder,  J. — I  also  think  that  this  rule  must  be  made 

absolute.  In  giving  my  reasons  for  arriving  at  that  conclusion, 
I  do  not  propose  to  lay  down  any  precise  definition  of  undue 
preference  which  will  include  every  case.  It  is  very  difficult  to 
anticipate  cases,  or  to  lay  down  such  a  definition  as  would 
govern  all  the  cases  that  may  be  brought  before  us ;  but  I  think 
the  definition,  whatever  it  may  be,  of  undue  preference,  is 
certainly  not  to  be  confined  merely  to  partiality  fi)r  a  particular 
person  ;  it  must  be  wider  than  that.  It  has  been  argued,  that 
in  this  case  there  is  no  partiality  shown  to  Lord  Lonsdale^s 
tenuits  as  against  the  complainants,  and  that  whatever  the 
company  have  done,  therefore,  is  without  the  act  of  parliament 
It  is  said,  that  whatever  circumstances  make  the  position  of  one 
individual  different  from  another,  the  company  may  take  those 
circumstances  into  consideration  and  make  a  difference  in  their 
charge.  I  apprehend  they  can  do  no  such  thing.  For  if  they 
were  to  be  allowed  to  do  so  with  reference  to  passengers  as  weD 
as  to  traffic,  as  it  would  be  difficult  to  say  that  the  circmnstanoes 
of  any  two  individuals  going  by  a  railway  were  precisely  the 
same,  a  most  extraordinary  variety  of  charge  might  be  justified. 
I  think  that  cannot  be  at  all  the  principle  on  which  they  are  to 
regulate  their  charges.  I  agree  With  my  brother  Williams, 
that  every  person  situated  near  a  line  of  railway  has  a  right  to 
the  fikir  advantage  of  his  proximity ;  and  that  it  is  not  for  the 
railway  company  to  prejudice  him  by  compensating  other  per- 
sons situate  at  a  greater  distance.  In  the  first  case  that  came 
before  us,  Ransome  v.  The  Eastern  Connties  Railway  Com" 
pany  ('^),  it  was  considered  whether  a  railway  company  might 
make  a  difference  between  their  charge  to  one  peracm  and 
another  under  particular  circumstances ;  whether,  for  instance, 
they  might  make  a  diffisrence  in  their  charge  fi)r  the  carriage  of 
a  large  quantity  of  goods,  as  compared  with  their  charge  for  the 
carriage  of  a  much  smaller  quantity,  where  it  might  fairly  be 

(»•)  AnU,  p.  63. 
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that  there  would  be  a  difference  to  the  company  in  the  cost  of        i858. 
conrejance.     In  snch  a  case  it  may  be  well  conceived  that  the       habris 
equal  necessity  fiar  the  use  of  one  engine  for  the  conveyance  of     cockkbt 
a  small  quantity  as  for  a  laige,  might  justify  the  company  in    mouth  and 
imposing  a  difference  of  charge*   So  also,  as  my  lord  has  put  it,       rt.  Co. 
there  are  many  cases  in  which  a  company  may  be  justified  in 
making  a  difference  between  the  rate  charged  for  the  convey* 
ance  of  goods  taken  fix>m  one  end  of  the  line  to  the  other  and 
the  rate  charged  for  &e  conveyance  of  goods  taken  to  an  inter* 
mediate  point  between  the  termini.     But  upon  the  present 
oocasbn  the  only  real   substantial    ground    on  which  it  is 
contended  that  this  is  not  an  imdue  preference  is,  that,  several 
pits  and  collieries  existing  in  the  same  locality,  in  reference  to 
some  there  is  a  threat  held  out,  that  unless  the  company  take 
the  produce  of  those  pits  at  a  cheaper  rate  than  they  do  that  of 
the  others,  it  would  probably  be  carried  by  some  railway  which 
is  threatened  to  be  made  by  a  powerful  person  in  the  neighbour- 
hood.    In  my  opinion,  that  threat  of  opposition  is  altogether 
an  insufficient  ground  to  justify  a  variation  in  the  rate  of  charge. 
This  is  clearly  a  case  of  undue  preference  within  the  meaning 
of  the  act  of  parliament ;  and,  therefore,  I  think  the  rule  must 
be  made  absolute. 

Wilks,  J. — I  am  entirely  of  the  same  opinion.  With  refer- 
ence to  the  fact,  that  the  applicants  and  Messrs.  Fletcher  used 
di&rent  parts  of  the  line  of  railway,  it  is  clear  that  that  is  not 
the  foundation  fin:  the  difference  of  charge.  I  think  that  we 
must  assume  that  the  difference  in  the  rate  of  charge  does  not 
represent  any  proportionate  difference  in  the  length  of  line  used 
by  the  complainants  and  that  used  by  Messrs.  Fletcher,  and 
that  in  point  of  fiust  no  greater  length  of  line  is  used  by  the  one 
than  by  the  other.  The  real  ground  on  which  the  company 
make  a  greater  charge  to  the  complainants  is,  because  the 
Messrs.  Fletcher  are  Lord  Lonsdale's  tenants;  and  it  is 
suggested,  though  by  no  means  made  out  in  point  of  fiu^,  that 
Lord  Lonsdale  would  make  a  railway  and  withdraw  Messrs. 
Fletcher's  traffic  firom  the  line  of  the  present  company,  and  so 
do  them  an  injury,  unless  they  agreed  to  take  Messrs.  Fletcher's 
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coals  for  a  less  price  than  they  do  the  complainants.  In  efiect^ 
it  is  argued^  that  the  company  are  entitled  to  do  so  by  way  of 
buying  off  the  danger  which  might  arise  to  them  if  Lord 
Lonsdale  should  be  minded  to  make  this  railway,  and  should 
actually  do  it.  That  is  entering  into  a  field  of  speculation,  to 
say  nothing  more  of  it,  as  to  what  may  or  may  not  possibly 
happen  in  futuro.  The  foundation  of  the  whole  argument  is 
the  possible  railway  which  Lord  Lonsdale  may  make,  or  which 
he  may  not  make.  But  the  law,  it  is  said,  generally  looks  to 
that  which  is  proximate ;  and  in  this  case  I  think  it  is  much 
safer  to  look  to  the  state  of  things  actually  existing ;  and  we 
find  that  the  complainants  are  near  a  railway,  with  the  natural 
advantages  of  that  position,  which  they  have  a  right  to  apply. 
If  we  were  to  enter  into  speculation  as  to  what  might  possibly 
happen  if  Lord  Lonsdale  ever  were  to  make  this  railway,  we 
might  speculate  that,  as  it  possibly  would  require  the  sanction 
of  parliament,  persons  in  the  position  of  the  complainants 
might  be  enabled  by  some  provisions  in  the  general  or  the  local 
act  to  use  that  railway  upon  the  same  terms  as  Lord  Lonsdale's 
tenants,  and  so,  peradventure,  they  might  acquire,  in  the 
possible  case  which  has  been  suggested,  the  same  advantages 
which  they  seek  by  this  rule.  It  is  quite  obvious  that  it  would 
be  absurd  to  proceed  upon  mere  speculations  as  to  what  may 
happen,  and  that  we  can  only  deal  with  the  state  of  things 
actually  existing.  All  that  remains  to  be  said  is,  that  the 
complainants  are  charged  more  than  the  Messrs.  Fletcher, 
without  any  good  reason  being  shown  for  the  distinction,  a 
thing  which  under  the  act  of  parliament  ought  not  to  be.  I 
think,  therefore,  the  rule  ought  to  be  made  absolute. 


Kule  absolute  ("). 


(**)  In  this  case,  as  in  seyeral  others, 
the  judgment  of  the  Coort  appears  to 
hare  proceeded  upon  the  fact  that  the 
ground  of  the  reduction  in  rates  in 
favour  of  a  particular  person  or  class  of 
persons  was  collateral  to  the  fair  inte- 
rest of  the  railway  company,  and  was 
too  remote  and  speculatire  to  afford 


a  justification  for  making  a  difference 
between  the  persons  so  favoured  and 
other  members  of  the  public  See  also 
Bamome't  Que  {JVb.  1),  ante,  p.  68 ; 
Osolade't  Que  (No.  1),  aiUe,  p.  72,  and 
the  cases  of  Baxendale  t.  Great  West" 
em  By.  Of.,  post. 
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r. 

The  Eastern  Counties  Railway  Company.    (No.  2.)(') 

Gtrrier — Scale  of  Chargetfor  carrying  CoaU-'  Undue  Preference, 

A  railway  company  adjusted  certain  districts  within  which  they  carried  coals  at 
reduced  rates  for  quantities  not  less  than  a  train  load,— 200  tons.  Those  districts 
were  so  adjusted  that  the  places  where  the  complainants  (coal  dealers  at  I.)  dealt, 
instead  of  being  pot  into  one  district  were  distributed  into  three,  so  that  it  was 
necessary  for  them,  in  order  to  take  advantage  of  the  reduced  rates,  to  send  three 
train  loads  from  I.  into  each  district,  which  was  more  than  their  traffic  demanded ; 
whereas  for  dealers  sending  coals  from  F.  a  single  district  was  constituted,  com- 
prising, besides  other  places,  those  at  which  the  complainants  dealt,  and  so 
afforded  a  traffic  requiring  coals  enough  to  enable  the  P.  dealers  to  take  advan- 
tage of  the  lower  rates.  This  Court  refused  to  interfere,  under  the  Railway  and 
Canal  Traffic  Act,  1854,  sect.  2,  it  not  being  shown  that  the  complainants  were 
nndnly  snbjected  to  this  disadyantage,  or  that  it  was  caused  by  undue  preference ; 
Uie  adjustment  of  districts  not  being  disadyantageons  to  the  public  at  large,  or 
objectionable  in  other  respects. 

The  company  made  a  scale  of  charges  for  the  carriage  of  coals  from  P.  and 
from  L  to  places  on  their  line  at  which  the  complainants  dealt,  the  effect  of  which 
WBs  to  i^inri^wiwh  the  natural  advantages  which  the  position  of  the  dealers  at  L,  by 
reason  of  its  greater  proximity  to  those  places,  gave  them  over  the  dealers  at  P., 
by  annihilating,  in  point  of  expense  of  carriage,  a  portion  of  the  distance  between 
P.  and  thoee  places : — Held,  that  an  undue  preference  was  thereby  given  to  the 
dealers  at  P. 

This  was  a  rale  obtained  in  Michaelmas  Term  last,  on  behalf 
of  Messrs.  Bansome,  mider  the  Railway  and  Canal  Traffic  Act, 
1854,  sect.  2,  calling  on  the  Eastern  Counties  Railway 
Company  to  show  cause  why  an  injunction  should  not  issue 
against  them,  enjoining  them  to  desist  from  giving  an  undue 
preference  in  respect  of  the  carriage  of  coals  to  dealers  sending 
them  from  Peterborough  towards  certain  places  on  the  railway, 
at  which  the  complainants  deal  in  coals,  and  from  subjecting 
them  to  any  undue  prejudice  in  respect  of  the  carriage  of  coals 
from  Ipswich  to  those  places;  and  enjoining  the  company 
to  cany  coals  thither  for  the  complainants  on  equal  terms  with 

0)  Beported  in  4  C.  B.,  N.  S.  136;  London,  Brighton  and  Stmth  Coast 

27  L.  J.,  N.  S.,  C.  P.  166 ;  4  Jur.,  N.  S.  Ry,  Co,,  pott,  and  in  Cheat  Western 

282,  and  dted  in  Mekolson  t.  Oreat  By,  Co,  t.  SiOton  (H.  L.),  38  L.  J^ 

Western  By,  Co,  {No,  2)  ;  Palmer  t.  Exch.  177. 
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the  dealers  sending  coals  fix)m  Peterborough,  having  due 
regard  to  the  circumstances,  if  any,  which  render  the  cost  of 
carrying  for  the  one  party  less  than  the  cost  of  carrying  for  the 
other. 

BoviU,  Q.C.,  and  Sharpe  (NoTember  23)  showed  cause 
against  the  rule,  and  cited  Ransomis  Case  (^)  and  Oxlad^t 
Case  (*). 

Bylesy  Serj.,  and  7.  Jones  were  heard  in  support  of  the  ruTe. 

Cur.  adv.  vult. 


The  judgment  of  the  Court  (^)  was  delivered  by — 

Williams y  J. — [His  Lordship  stated  the  rule  as  above.] 
The  complainants  charge  the  company  with  having  contrived  a 
scale  of  charges  for  the  carrii^  of  coals  on  their  railroad,  with 
a  view  to  give  the  traders  in  land-borne  coals  brought  along  it 
from  Peterborough  an  imdue  advantage  over  the  sea-borne 
coals  brought  along  it  from  Ipswich.  On  the  argument, 
l)efore  my  brothers  Crowder  and  Willes  and  myself,  the  com- 
plaint was  rested  by  the  counsel  for  the  applicants  mainly  on 
two  grounds  contained  in  the  affidavits.  The  first  was,  that 
the  company,  since  the  Ist  of  May,  1857,  have  established  a 
system  of  carrying  coals  according  to  assigned  districts,  com- 
prising certain  places  on  their  lines  and  their  various  branches, 
imd  within  these  several  districts  the  company  carry  coals  at 
.certain  lower  rates  for  quantities  not  less  than  what  is  called  a 
•train  load,  t,e.,  200  tons  or  thirty-five  trucks.  The  oom- 
phdnants,  who  are  coal  dealers  at  Ipswich,  also  carry  on  that 
business  at  Needham  Market^  Stowmarket,  ElmsweU,  Thurs- 
ton and  Bury,  which  are  places  on  that  branch  of  the 
company's  lines  which  conducts  to  Peterborough;  and  also  at 
Mellis  and  Diss,  which  are  on  another  branch  line  oonmiuni- 
cating  with  that  first  mentioned;  and  also  at  Hadleigh,  which 
is  on  another  distinct  branch.   These  districts,  the  complainants 


(•)  (No;  1),  anU^  p.  63. 
(»)  (No.  1),  ante,  p.  72. 


(«)  WmUmi,  J.,  Crmder^  J.,  and 
W\XUs,  J. 
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assert;  have  been  so  adjusted  that  the  places  where  they  deal, 
instead  of  being  put  into  one  district,  are  distributed  into  three; 
so  that,  in  order  to  take  advantage  of  the  reduced  rates,  it  is 
necessary  to  send  f]x>m  Ipswich  three  train  loads,  one  into  each 
district,  which  is  a  greater  quantity  than  their  traffic  demands. 
They  say,  therefore,  that  it  is  thus  rendered  impossible  for 
them  to  avail  themselves  of  the  lower  rates ;  whereas  the 
districts  axe  so  arranged,  that  for  dealers  sending  coals  from 
Peterborough,  instead  of  fix>m  Ipswich,  a  single  district  is  consti* 
tuted,  which  comprises,  besides  other  places,  seven  of  those  at 
which  the  complainants  deal,  and  so  affords  a  traffic  requiring 
such  a  quantity  of  coal  as  enables  the  Peterborough  dealers  to 
take  advantage  of  the  lower  rates.  On  the  part  of  the 
company,  a  greater  part  of  these  suggestions  is  denied  by 
affidavits;  and  particularly  it  is  sworn  by  Mr.  Mosley,  the 
traffic  manager,  that  the  company  would  make  no  profit  at  all 
if  they  were  to  carry  a  less  quantity  than  a  train  load  in  a 
separate  train  at  the  lower  rate ;  and  that  as  to  the  adjustment 
of  the  districts,  they  were  fixed  and  assigned  by  himself,  having 
r^ard  to  the  quantity  of  coals  carried  along  the  lines,  and  the 
places  to  and  fix>m  which  they  were  carried,  and  the  consumption 
of  coal  which  would  be  required  for  the  use  of  the  population 
of  the  places  comprised  in  the  districts;  and  he  goes  on  to  deny 
positively  that  they  were  fixed  or  adjusted  in  order  to  give  any 
undue  preference  to  the  land-borne  coal  traders,  or  work  any 
prejudice  to  the  sea-borne ;  and  it  is  also  sworn  that  the  three 
districts  into  which  the  places  where  the  complainants  deal  are 
distributed  comprise  also  other  places,  containing  a  laige  popu- 
lation. On  the  whole,  therefore,  we  think  that  ground  of 
complaint  has  not  been  sustained ;  for  although  we  think  the 
company  have  &iled  to  show  that  the  district  system,  arranged 
as  it  now  stands,  is  not  disadvantageous  to  the  complainants, 
yet,  looking  at  the  affidavits  on  both  sides,  we  cannot  find 
sofficient  to  justify  us  in  coming  to  the  conclusion,  that  the 
complainants  are  unduly  subjected  to  this  disadvantage,  or  that 
it  is  caused  by  any  imdue  preference  or  partiality  as  suggested. 
It  is  their  misfortune,  which  we  cannot  remedy,  if  the  state  of 
their  trade  is  such,  that  it  happens  not  to  accommodate  itself  to 
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a  scale  and  system  of  rates  which  does  not  appear  to  be  dis- 
advantageous to  the  public  at  large^  or  objectionable  in  other 
respects. 

The  second  ground  of  complaint  is,  that  the  company  charge 
rates  for  carrying  coals  &om  Ipswich  to  the  pkces  where  the 
complainants  deal,  which,  it  is  alleged,  are  out  of  all  proportion 
greater  than  the  rates  charged  for  carrying  coals  from  Peter- 
borough to  those  places,  inasmuch  as  the  company  charge  for 
carrying  a  train  load  £rom  Ipswich  to  Bury,  which  is  only 
twenty-seven  miles,  the  sum  of  2«.  5d.,  and  from  Peterborough 
to  the  same  place,  which  is  seventy-four  miles,  the  sum  of 
45.  Sd. ;  from  Ipswich  to  Thurston,  which  is  twenty-three  miles, 
the  sum  of  2s.  2d.y  and  from  Peterborough  to  the  same  place, 
which  is  seventy-eight  miles,  the  sum  of  4^.  4d. ;  from  Ipswich 
to  ElmsweU,  which  is  eighteen  miles,  the  sum  of  1^.  10^.,  and 
from  Peterborough  to  the  same  place,  which  is  eighty-three 
miles,  the  sum  of  4^.  5d, ;  from  Ipswich  to  Diss,  which  is 
twenty-seven  miles,  the  sum  of  2s,  5d.y  and  &om  Peterborough 
to  the  same  place,  which  is  ninety-eight  miles,  the  sum  of 
45.  6d.;  from  Ipswich  to  Mellis,  which  is  twenty-three  miles, 
the  sum  of  2s.  2d.,  and  from  Peterborough  to  the  same  place^ 
which  is  ninety-five  miles,  the  sum  of  4,.  6rf.;  and  a  similar 
disproportion,  between  the  distances  over  which  the  coals  are 
carried  and  the  prices  charged  for  carrying  them,  is  shown  as 
to  the  other  places  where  the  complainants  deal.  In  answer  to 
this,  it  is  sworn,  on  the  part  of  the  company,  that  there  are 
circumstances  which  render  the  cost  to  the  company  per  ton 
per  mile  of  carrying  coal  from  Peterborough  to  the  places 
where  the  complainants  deal  less  than  the  cost  of  carrying  coal 
firom  Ipswich,  so  as  to  justify  the  difference  of  chaige,  because 
the  cost  of  carrying  coal  for  long  distances  is  proportionably 
less  than  the  cost  of  carrying  it  for  short  distances* 

It  is  further  sworn  that,  on  an  analysis  of  the  comparative 
cost  of  carrying  for  various  distances,  ranging  from  ten  to 
ninety  miles,  and  of  the  rates  charged  by  the  company  for  those 
distances,  and  a  comparison  of  those  results,  it  appears  that  the 
charges  made  by  the  company  for  carrying  coals  from  Peter- 
borough to  the  places  where  the  complainants  deal  are  greater 
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in  proportion  to  the  cost  of  carrying  than  the  charges  made  by 
the  company  for  carrying  coals  &om  Ipswich  to  those  places, 
and,  consequently,  that  the  profit  of  the  company  is  greater 
with  respect  to  the  former  than  the  latter. 

It  is  also  sworn  that  the  adjustment  of  districts,  and  the  scale 
of  rates  for  the  carriage  of  coals  are  not  confined  to  Peter- 
borough and  Ipswich,  but  extend  on  precisely  the  same  footing 
to  other  places  on  the  company's  lines,  viz.,  the  ports  of 
Wisbeach,  Lynn,  Yarmouth,  Lowestoft,  Harwich  and  Col- 
chester. But  there  is  a  portion  of  the  scale  of  rates  as  to 
which,  we  think,  no  satisfactory  explanation  has  been  given  by 
the  company.  The  scale  of  train  loads  of  coal  in  the  owner's 
waggons  begins  to  .increase  at  the  distance  of  fourteen  miles ; 
irom  thence,  up  to  the  point  of  twenty  miles,  it  increases  at  the 
rate  of  Id.  per  ton  per  mile ;  it  then  goes  on  increasing  (with 
some  exceptions)  at  the  rate  of  Id.  for  every  two  miles,  till  it 
reaches  the  point  of  sixty  miles ;  then  it  increases  at  the  rate  of 
Id.  for  three  additional  miles,  and  then  at  the  rate  of  1^.  for 
four  additional  miles,  till  it  reaches  the  point  of  seventy-five 
miles;  then  it  increases  only  Id.  for  six  additional  miles,  till  it 
reaches  the  point  of  eighty-one  miles  ;  and  then  it  increases 
ooly  Id.  for  the  additional  distance  of  twelve  miles,  till  it  reaches 
the  point  of  ninety-three  miles ;  and  then  it  increases  only  Id. 
for  the  additional  distance  of  six  miles,  till  it  reaches  the  point 
of  100  miles.  The  scale  then  reverts  to  the  earlier  rates  of 
increasing  at  the  rate  of  Id.  for  every  two  miles,  and  continues 
iuTariable  at  that  rate  of  increase,  till  it  reaches  the  maximum 
distance, — viz.,  137  miles.  It  is,  therefore,  obvious,  that  on  this 
scale  the  charge  is  the  same  to  the  Peterborough  dealers, 
whether  they  send  their  coals  in  the  direction  of  the  places 
where  the  complainants  deal,  seventy-six  or  eighty-one  miles, 
and  whether  they  send  them  eighty-two  or  ninety-three  miles, 
and  whether  they  send  them  ninety-five  or  100  miles.  In 
effect,  as  far  as  respects  the  cost  of  carriage,  the  distance  from 
Peterborough  is  abridged  in  these  instances,  to  the  extent  of 
five,  eleven,  and  five  miles  respectively ;  and  the  Peterborough 
dealers  are  only  charged  2d.  per  ton  for  the  journey  of  twenty- 
four  miles,  which  intervenes  between  the  point  of  seventy-six 
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miles  distance  from  Peterborough  and  the  point  of  100  miles 
distance  from  it ;  and  it  will  be  found  that  between  these  points 
lie  all  the  places  (except  Burj  and  Hadleigh)  where  the 
complainants  deal  and  where  the  land-borne  coal  is  alleged  to 
be  brought  into  competition  with  the  sea-borne ;  and  thus  the 
carriage  from  Peterborough  to  Stowmarket  and  Needham 
Market  (two  of  the  places  where  the  complainants  deal),  which 
are  distant  respectiyelj  eighly-eight  and  ninety-two  miles  from 
Peterborough,  is  charged  the  same  as  if  thej  were  distant  only 
eighty-two  miles  ;  and  the  distance  from  Bury  to  Diss,  includ- 
ing in  its  course  Thurston,  Elmswell  and  Mellis,  and  amounting 
to  twenty-four  miles,  only  increases  the  charge  to  the  Peter- 
borough dealers  by  3d. ;  but  as  soon  as  the  distance  reaches 
100  miles,  that  is,  as  soon  as  the  places  where  the  competition 
exists  are  passed,  the  scale  resumes  the  increasing  ratio  of  Id. 
for  every  two  miles.  This  anomalous  part  of  the  scale  is  not 
accounted  for  by  the  company,  as  far  as  we  can  discover.  It  is 
true  that  it  pervades  all  the  districts,  and  is  applied  to  Lynn  and 
Yarmouth  and  all  the  other  ports  on  the  company's  lines,  and 
it  is  not  peculiar  to  that  portion  of  them  which  conducts  from 
Peterborough  to  Ipswich.  If  it  had  been  so,  the  pressure  on 
the  complainants  would  have  been  so  transparent  that  it  would 
have  been  a  palpable  invasion  of  the  injunction  already 
obtained  in  this  Court,  by  the  same  complainants,  against  the 
company,  In  re  Bantome  v.  The  Eastern  Counties  Railway 
Company  (^).  But  the  question  remains,  whether  the  rate, 
even  thus  guarded,  must  not  necessarily  be  deemed,  when 
closely  considered,  as  in  reality  a  disguised  infringement  of  the 
principles  on  which  the  judgment  of  this  Court  on  that 
occasion  was  founded.  The  effect  of  such  a  scale  of  charges  is 
to  diminish  the  natural  advantages  which  the  position  of  the 
dealers  at  Ipswich,  by  reason  of  its  greater  proximity,  gives 
them  over  the  dealers  at  Peterborough  in  respect  of  the  traflSc 
at  Thurston,  Elmswell,  Stowmarket,  Needham  Market,  Mellis 
and  Diss,  by  annihilating,  in  point  of  expense  of  carriage,  a 
certain  portion  of  the  distance  between  Peterborough  and  those 
places ;  and  just  in  proportion  by  which  that  natural  advantage 


(»)  (No.  1),  anU,  p.  72,  n.  (0- 
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is  diminished,  an  undue  preference  is  given  to  the  Peter- 
borough dealers,  and  an  undue  disadvantage  is  brought  upon 
the  complainants  and  the  other  Ipswich  dealers  (^).  We  are, 
there&re,  of  opinion  that  a  writ  must  issue,  enjoining  the 
company  to  desist  icom  giving  an  undue  preference,  in  respect 
of  the  carriage  of  coals,  to  persons  sending  coals  &om  Peter- 
borough or  other  places  to  or  towards  the  places  mentioned  in 
the  rule ;  and  we  think  that  the  company  ought  to  pay  the 
costs  of  this  application. 

Rule  accordingly  Q). 

The  role  was  drawn  up  as  follows  :-^'^  It  is  ordered  that  a 
writ  of  injunction  do  issue  against  the  said  company  pursuant 
to  the  Railway  and  Canal  Traffic  Act,  1854,  enjoining  the  said 
company  to  desist  from  giving  an  undue  preference  in  respect 
of  the  carriage  of  coals  on  the  railways  of  the  said  company  to 
penoifi  sending  coals  by  the  said  railways  from  Peterborough 
or  other  places  to  or  towards  Needham  Market,  Stowmarket, 
Elmswell,  Thurston,  Bury  St.  Edmimds,  Hadleigh,  Mellis, 
Diss  and  Ipawich,  or  any  of  them,"  with  costs. 
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(*)  Aa  to  giTUig  fall  effect  to  the 
natand  advantages  of  pfoximitj  and 
^  like,  see  note  (*)  in  llan$oiM*»  Case 
(AV  l),a«/tf,  p.  66. 

(0  It  wUl  be  obserred  that  the  Coart 
decided  part  of  the  above  case  against 
the  complainant  on  the  gronnd,  as  it 
seems,  that  the  company  had  established 
a  sfstem  and  scale  of  rates  not  objec- 
tionable in  themselTes,  and  which  ope- 


rated to  the  disadvantage  of  the  com- 
plainant, not  through  their  fault  bat 
throngh  his  own  misfortune.  In  Man" 
ioms'i  Ca^fi  {No.  4),  however,  Mr. 
Justice  Williams  said,  that  there  was 
ground  for  suspecting  that  their  former 
decision  against  him  in  this  case  had 
proceeded  on  mistaken  considerations. 
Poit. 


I2 


116  RAILWAY  AND  CANAL  CASES. 


}^ Ransome 

V, 

The  Eastern  Counties  Railway  Company.    (No.  3.)  (') 

Attaekment — Undue  Prrferenee, 

The  Court  lefnaed  to  grant  an  attachment  against  a  railway  oompanj  for  dia- 
obedienoe  to  a  writ  of  injunction  nnder  the  Railway  and  Canal  Traffic  Act,  1854, 
enjoining  them  to  denst  from  guying  an  nndne  preference,  in  respect  of  the  car- 
riage of  ooalfl,  to  persons  carrying  coals  from  P.  or  other  places  to  or  towards  cer- 
tain places  mentioned  in  the  mle,— the  affidarits  on  the  part  of  the  company  show- 
ing a  bond  fide  endeavour  on  their  part  to  conform  to  the  order  of  the  Coort,— 
alUiongh  it  appeared  that  the  reformed  scale  of  charges  still  operated  in  some 
other  respects  injorioosly  to  the  interests  of  the  complainants,  and  adyantageoiuly 
to  the  other  parties. 

T.  Jonesy  in  Easter  Term,  1858,  obtained  a  role  calling  upon 
six  persons  (named),  directors  of  the  Eastern  Counties  Railway 
Company,  to  show  cause  why  a  writ  or  writs  of  attacbment 
should  not  issue  forth  against  them  as  such  directors,  for  dis- 
obedience of  the  above  writ  of  injunction,  on  the  ground  that, 
professing  to  obey  the  writ,  the  company  had  altered  their  rates 
of  charges  in  such  a  manner  as  to  leave  the  substantial  griev- 
ance complained  of  still  existing. 

Bovilly  Q.C.,  and  Sharpe  showed  cause. 

Atkerton,  Q.C.,  and  T.  Jones  were  heard  in  support  of  the 
rule. 

Williams,  J. — I  am  of  opinion  that  this  rule  must  be  dis- 
charged. The  order  of  the  Court  upon  which  the  present 
application  for  an  attachment  is  founded,  was  a  general  order 
that  a  writ  should  issue  enjoining  the  company  to  desist  fiom 
giving  an  undue  preference,  in  respect  of  the  carriage  of  coals, 
to  persons  sending  coal  fix>m  Peterborough  towards  the  places 
mentioned  in  the  rule  which  was  made  absolute  on  that  occasion. 

(*)  Reported  in  4  C.  B.,  N.  S.  159,  and  cited  in  Palmer  t.  London,  Brighten 
and  South  Coast  Rf.  Co.,  post. 
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But  the  rule  was  explained  by  the  judgment  which  accompanied  1858. 
the  grant  of  it^  to  be  founded  upon  certain  anomalous  charges  in  RAiraoMB 
the  scale  of  rates  which  had  been  adopted  by  the  company^  those  EASTiBBir 
anomalous  charges  being  not  only  perfectly  unaccounted  for  in  the  ^-  ^' 
affidavits  used  by  the  company  on  that  occasion^  but  also  haying 
in  their  nature  a  direct  tendency  to  give  an  undue  preference  to 
the  Peterborough  dealers  over  the  Ipswich  dealers.  Now,  with 
respect  to  those  particular  features  in  the  old  rates,  the  company 
haye  substantially  reformed  all  these.  They  have  in  the  new 
scale  which  they  have  published  adopted  the  suggestions  which 
fell  firom  the  Court  with  reference  to  what  would  have  been  the 
proper  mode  of  firaming  that  scale  ;  and  this  is  accompanied  by 
a  most  explicit  affidavit  that  they  have  done  their  best  to  carry 
into  effisct  the  order  of  the  Court,  and  to  construct  a  scale  of 
rates  that  should  be  in  aU  respects,  to  the  best  of  their  judgment 
and  opinion,  conformable  to  the  order  of  the  Court.  As  &r, 
therefore,  as  that  goes,  there  is  no  doubt  that  this  application 
for  an  attachment  has  entirely  fitiled.  But  it  has  been  con- 
tended,— and  I  will  take  it  for  granted  that  it  has  been  properly 
contended, — on  behalf  of  the  applicants,  that  looking  at  the 
general  terms  of  the  rule,  notwithstanding  the  judgment  was 
founded  upon  certain  items  in  the  scale  of  rates  which  have 
been  reformed,  it  was  open  to  them  to  contend  that  there  had 
been  a  violation  of  the  injunction  generally  by  the  new  scale 
of  rates  giving  an  undue  preference  in  other  respects  to  the 
Peterborough  dealers  over  the  Ipswich  dealers ;  and  the  main 
argament  in  support  of  that  view  of  the  case  was  based  upon 
this : — It  unquestionably  appears  upon  the  &ce  of  the  new  scale 
of  rates  that  the  charges  made  to  the  Peterborough  dealers  who 
sent  coals  to  the  places  where  they  enter  into  competition  with 
the  Ipswich  dealers,  beginning  with  Bury  St.  Edmunds,  is  not 
at  all  in  an  equal  ratio  with  the  scale  of  charges  imposed  upon 
the  Ipswich  dealers.  But  then,  on  behalf  of  the  company,  it  is 
said  that,  though  that  is  so,  they  account  for  it  and  justify  it 
upon  the  ground  that  there  is  what  has  been  called  the  expense 
of  preparing  and  starting  the  train,  which  Ms  upon  the  com- 
pany in  respect  of  every  train  which  leaves  the  station,  whatever 
be  the  distance  it  has  to  travel :  so  that  the  same  expense  is 
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incurred  by  the  company  in  that  respect^  whether  the  train  goes 
twentynseven  miles  or  100  miles^  or  any  other  distance  that 
might  be  su^ested.     And  it  is  said,  that,  taking  that  into 
account,  the  disproportion  in  the  charges,  having  reference  to 
the  distances,  is  fully  accounted  for.     After  a  careful  considera- 
tion of  the  affidavits  on  both  sides,  I  am  of  opinion  that  that  is 
a  correct  view  of  the  case.     It  is  admitted  that  there  is  such  a 
general  charge  incurred  by  the  company  upon  the  starting  of 
every  train,  whatever  the  distance  it  has  to  travel ;  and  that 
circumstance,  in   my   opinion,    sufficiently  accounts  for  the 
difference  of  charge  which  is  complained  of.      But  then  it 
is  urged,  that,  assuming  that  principle  to  be  one  upon  which 
the  company  are  justified  in  acting,  although  it  may  justify 
the  diminished  scale  of  rates  beyond  a  distance  of  seventy- 
four  miles,  it  does  not  satis&ctorily  account  for  the  rates  up  to 
that  point  for  the  shorter  distances.      It  certainly  must  be 
admitted  that  the  earlier  part  of  the  scale  is  not  firamed  strictly 
in  accordance  with  the  principle  suggested.    For  some  reason, 
which  is  not  apparent  on  the  face  of  the  affidavits,  so  far  fix>m 
their  being  based  upon  that  principle,  the  rates  are  considerably 
lower ;  the  increase  is  upon  a  different  footing  altogether ;  Mid 
it  would  appear  that  the  company  charge  a  great  deal  less  than 
would  be  the  proper  charge  if  that  principle  had  been  adopted. 
But  the  question  is,  whether  that  affi)rds  any  ground  for  making 
this  rule  absolute  for  an  attachment  against  the  company.      I 
am  of  opinion  that  it  does  not.     In  the  first  place  I  must 
observe,  that,  although  I  find  nothing  in  the  affidavits  made  by 
the  company's  officers  to  justify  or  explain  this  anomalous  rate 
of  charge  for  the  earlier  distances,  yet  the  observation  of  Mr. 
Bovill  is  perfectly  true,  that  neither  on  the  former  occasion  nor 
on  this  were  the  company  at  aU  challenged  to  account  for  this 
anomalous  part  of  their  scale  ;  and  in  addition  to  this  it  must 
be  observed  that  it  is  not  shown  that  this  diminished  rate  of 
charge  is  at  all  detrimental  to  the  complainants,  or  has  in  any 
way  the  efBeot  of  preferring  the  Peterborough  dealers.    Indeed, 
if  the  principle  above  suggested  were  carried  out  on  all  parts  of 
the  transit,  the  consequences  would  be  still  more  injurious  to 
the  Ipswich  dealers  than  the  rates  of  which  they  now  complain^ 
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by  raising  the  rates  considerably  within  the  distance  of  twenty- 
seven  miles^  which  comprises  all  the  places  where  their  coal 
enters  into  competition  with  that  of  the  Peterborough  dealers. 
I  therefore  think  that  no  sufficient  ground  has  been  laid  for  an 
attachment,  and  that  consequently  that  the  rule  must  be  dis- 
charged,  and  discharged  with  costs. 
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CrowdeTy  J. — It  seems  to  me  also  that  the  complainants 
have  failed  to  establish  any  ground  for  calling  upon  us  to  make 
this  rule  absolute.  In  consequence  of  the  judgment  pronounced 
by  the  Court  upon  the  former  occasion,  it  became  necessary  for 
the  company  to  reform  their  scale  of  rates ;  and  it  appears  that 
they  have  done  so  in  the  points  to  which  their  attention  was 
particularly  directed  by  the  judgment.  Looking  at  the  affi- 
davits produced  before  us  in  answer  to  this  rule,  I  can  find 
nothing  in  them  which  shows  that  there  has  been  any  wilful 
contempt  of  the  order  of  the  Court,  or  any  intention  on  the 
part  of  the  company  to  evade  a  compUance  with  its  injunction. 
On  the  contrary,  it  seems  that  they  have  bon&  fide  endeavoured 
to  the  best  of  their  judgment  and  ability  to  comply  with  it. 
The  affidavit  of  the  company's  engineer  and  traffic  manager 
shows  that  they  have  gone  into  very  minute  calculations  as  to 
the  expense  of  running  trains  of  200  tons  or  thirty-five  trucks, 
and  have  endeavoured  to  establish  a  principle  upon  which  to 
found  their  rates  of  charge.  They  say  that  the  cost  of  prepar- 
ing a  coal  train  of  200  tons  or  thirty-five  trucks  amounts  to  one 
half  the  entire  expense  of  conveying  a  train  of  that  description 
a  distance  of  100  miles.  Upon  that  foundation  they  appear  to 
have  proceeded  so  far  as  regards  the  greater  part  of  the  scale ; 
and  they  show  that  all  the  charges  which  are  particularly 
objected  to  as  being  too  favourable  to  the  Peterborough  dealers 
have  been  adjusted  upon  that  principle.  But,  on  the  part  of 
the  complainants,  it  is  said  that  that  principle  presses  heavily 
and  unfairly  upon  the  Ipswich  dealers,  who  carry  on  the  whole 
of  their  trade  within  a  distance  far  short  of  100  miles  fix)m  that 
place.  It  may  be  that  that  is  so ;  but,  assuming  that  the  com- 
pany are  right  in  their  estimate  of  the  comparative  cost  to  them 
of  the  transit  of  a  fiill  train-load  for  the  longer  or  the  shorter 


120 


1858. 


Ransom  E 

V, 

Eastern 

Ck>UNTIES 

Ry.  Co. 
(No.  3.) 


RAILWAY  AND  CANAL  CASES. 

distance^  it  is  obvious,  that,  if  the  cost  of  starting  the  train  were 
taken  into  the  account,  the  charges  for  the  shorter  distances 
would  be  even  larger  than  they  now  are.  An  obserration  to 
this  effect  haying  been  made  by  the  Court  in  the  course  of  the 
argument,  and  the  counsel  for  the  company  being  asked  how 
they  could  afford,  regard  being  had  to  the  cost  of  preparing  and 
starting  a  train,  to  charge  such  low  rates  as  they  do  for  the 
shorter  distances,  the  answer  I  think  was  sufficiently  suggestive, 
viz.,  that  there  are  many  circumstances  which  may  induce  a 
railway  company  to  charge  on  parts  of  their  line  rates  which 
leave  them  Uttle  or  no  remuneration,— as  the  proximity  of  rivers 
or  canals  or  other  lines  of  railway  which  may  enter  into  com- 
petition with  them,  and  materially  affect  their  interests.  This 
seems  to  be  the  ground  upon  which,  in  all  probability,  the  rates 
have  been  settled  in  the  earlier  portion  of  the  scale  which  is 
complained  of.  If  this  were  to  be  altered,  the  alteration  so  hr 
from  benefiting,  would  very  materially  prejudice  the  interests 
of  the  Ipswich  dealers.  Looking,  then,  at  the  scale  of  charges, 
as  reformed  by  the  company  in  pursuance  of  the  judgment  of 
this  Court  on  the  former  motion,  I  see  no  reason  for  thinking 
that  there  has  been  any  design  on  their  part  to  evade  com- 
pliance with  the  injunction,  or  to  give  the  Peterborough  dealers 
an  undue  advantage  at  the  expense  of  those  of  Ipswich ;  and 
therefore  I  agree  with  my  brother  Williams  that  this  rule  must 
be  discharged  with  costs. 

WilleSy  J. — I  am  of  the  same  opinion.  Assuming  that  the 
average  cost  of  preparing  and  starting  a  train-load  of  200  tons 
or  thirty-five  trucks  of  coal  is  two  shillings  and  five-pence  per 
ton,  as  is  sworn  to  on  the  part  of  the  company,  and  not  contro- 
verted on  the  part  of  the  complainants,  the  latter  have  fidled  to 
make  out  that  the  cost  with  the  mileage  (which  is  admitted  to 
be  correctly  charged)  would  make  a  tonnage  rate  less  than  the 
charges  of  which  they  complain.  Unless  they  establish  this — 
and  they  certainly  have  not  done  so— they  have  no  locus  standi ; 
and  consequently  they  must  bear  the  usual  penalty  of  an  unsuc- 
cessftd  experiment,  by  having  their  rule  discharged  with  costs. 

Bule  discharged,  with  costs. 
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Nicholson  and  Another  Notemher  9, 

1858. 

r. 

V 

The  Great  Western  Kailway  Company.    (No.  1.)  (0 

It  is  competent  to  a  railwaj  company  to  enter  into  special  agreements,  whereby 
advantages  may  be  secured  to  individnals  in  the  carriage  of  goods  upon  the  rail- 
way, where  it  is  made  clearly  to  appear  that,  in  entering  into  snch  agreements,  the 
company  hare  only  the  interests  of  the  proprietors  and  the  legitimate  increase  of 
the  profits  of  the  railway  in  view,  and  the  consideration  g^ven  to  the  company  in 
return  for  the  advantages  afforded  by  them  is  adequate,  and  the  company  are 
willing  to  afford  the  same  facilities  to  all  others  npon  the  eame  terms. 

Nor  IB  the  second  section  of  the  Railway  and  Canal  Traffic  Act,  1864,  contra- 
vened by  a  railway  company  carrying  at  a  lower  rate,  in  consideration  of  a 
gnarantee  of  large  quantities  and  full  train  loads  at  regular  periods,  provided  the 
real  object  of  the  company  be  to  obtain  thereby  a  greater  remunerative  profit  by 
the  diminished  cost  of  carriage,  although  the  effect  may  be  to  exclude  from  the 
lower  nte  those  persons  who  cannot  give  such  a  guarantee. 

This  was  a  rule  calling  on  the  Great  Western  Railway  Com- 
pany to  show  cause  why  a  writ  of  injunction  should  not  issue 
against  such  company,  pursuant  to  the  RaUway  and  Canal 
Traffic  Act,  1854,  enjoining  the  said  company  to  desist  from 
giTing  any  undue  preference  or  advantage  to  or  in  favour  of  the 
traffic  in  coals  from  Ruabon ;  and  also  to  desist  fix>m  subjecting 
the  traffic  in  coals  from  BuUo  and  Lydney,  in  the  county  of 
Gloucester,  over  their  lines  of  railway,  to  undue  or  unreasonable 
prejudice  or  disadvantage ;  and  also  to  desist  from  giving  to  the 
Ruabon  Coal  Company  (Limited)  any  undue  preference  or 
advantage  for  or  in  respect  of  the  carriage  of  coal  by  the  said 
Great  Western  Railway  Company;  and  also  to  desist  from 
subjecting  the  said  complainants,  for  or  in  respect  of  the  carriage 
of  coals  for  them  by  the  said  Great  Western  Railway  Company 
from  Bullo  and  Lydney,  to  any  undue  or  unreasonable  pre- 
judice or  disadvantage;  and  also  enjoining  the  said  railway 
company  to  carry  coals  for  the  said  complainants  on  equal  terms 

(»)  Beported  in  6C.  B.,  N.  S.  366;  Ry.  Co;  Parkinson  v.  Ch-eat  Wettem 

28  L.  J.,  C.  P.  89;  4  Jur.,  N.  S.  1187,  Ry.  Co.,  and  Napier  v.  Glatgow  and 

and  cited  in  ^A«0fiia20v.  Cfreat  Weit-  South  Wettem  Ry^  Co,,  post;  and  in 

ern  Ry.  Co.  {Bristol  Case);  Carton  Great    Western   Ry,    Co.  v.  Sutton 

V.  Bristol  and  Exeter  Ry.  Co.;  Palmer  (H.  L.),  38  L.  J.,  Ezch.  177. 
T.  London^  Brighton  and  South  Coast 
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with  the  said  Ruabon  Coal  Company  (Limited),  having  due 
regard  to  the  circumstances,  if  any,  which  render  the  cost  to 
the  said  railway  less  in  carrying  for  the  said  Kuabon  Coal 
Company  (Limited)  than  it  costs  the  said  railway  company  in 
carrying  for  the  complainants ;  and  why  the  Great  Western 
Railway  Company  should  not  pay  to  the  said  complainants  or 
their  attorney  their  costs  of  and  occasioned  by  this  application, 
to  the  Court  The  matter  was  referred  to  the  master  for  his 
report'  upon  such  points  as  should  be  settled  by  one  of  the 
learned  judges  of  this  Court.  The  following  are  the  points 
which  were  afterwards  settled  by  Williams^  J, : — 

"  1.  Whether  the  Great  Western  Railway  Company  haTC 
entered  into  any  and  what  agreement  or  arrangement  with  the 
Ruabon  Coal  Company  (Limited)  for  the  carriage  of  coal  from 
Ruabon,  and  what  are  the  terms  and  details  thereof;  the  master 
to  be  at  liberty  to  suppress  any  part  irrelevant,  in  his  opinion, 
to  the  present  inquiry.  2.  The  master  to  report  any  fiu;ts 
relevant  to  the  question,  whether  the  Great  Western  Railway 
Company  have  given  or  give  any  and  which  of  the  preferences 
or  advantages  specified  in  the  affidavits  to  or  in  fitvour  of  the 
traffic  in  coals  firom  Ruabon,  or  to  or  in  fiiTOur  of  the  Ruabon 
Coal  Company  (Limited),  which  have  not  equally  been  given, 
or  are  not  equally  given,  to  or  in  &vour  of  the  complainants; 
and  also  whether  the  said  Great  Western  Railway  Company 
subject  the  traffic  in  coals  fiiom  BuUo  and  Lydney,  or  either  of 
them,  or  the  complainants,  for  or  in  respect  of  the  carriage  of 
coals  for  them  by  that  company,  to  any  and  what  of  the  pre- 
judices or  disadvantages  specified  in  the  affidavits.  3.  Whether 
the  said  Great  Western  Railway  Company  have  carried  or  carry 
coals  fix)m  Ruabon  on  any  and  what  terms  different  icom  the 
terms  on  which  the  said  company  have  carried  and  carry  coals 
from  Bullo  and  Lydney  for  the  complainants,  as  suggested  in 
complainants'  affidavits.  4.  Whether  there  is  any  and  what 
diflference,  as  affecting  the  costs  of  carriage,  between  the  cir* 
cumstances  under  which  the  said  railway  company  have  carried 
or  carry  coals  for  the  said  Ruabon.  Coal  Company,  and  the  cir- 
cumstances under  which  they  have  carried  or  carry  coals  for 
the  complainants." 

In  Hilary  Term,  1858,  the  master  made  his  report,  in  which  he 
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stated  that  the  parties  had  been  before  him^  and  that  the  case 
was  conducted  on  either  side  by  filing  affidavits  only.  The 
report  of  the  master,  after  stating  what  affidavits  had  been  filed, 
proceeded  as  follows: — *^  It  appears  fi-om  the  affidavits  of 
Nicholson,  Goold,  and  Trotter,  that  Nicholson  and  his  partner" 
(the  complainants)  '^  are  extensive  dealers  in  and  purchasers  of 
Goal  in  the  Forest  of  Dean ;  that  Goold  and  his  partner  are 
proprietors  of  and  work  extensive  mines  in  the  Forest ;  and 
that  Nicholson  and  Goold  and  their  partners  raise  annually 
many  thousands  of  tons  of  coals,  the  greater  portion  of  which 
they  send  to  Bullo,  on  the  South  Wales  line,  to  be  carried  on 
that  line  and  the  Great  Western,  and  to  be  delivered  by  the 
Great  Western  Railway  Company  to  their  agents  at  or  near  to 
the  various  stations  on  the  Great  Western  Railway.  That 
Trotter  and  his  partner  are  also  lessees  of  and  work  extensive 
coal  mines  in  the  Forest,  and  that  they  also  transmit  annually 
lai^  quantities  of  coal  to  Lydney,  on  the  South  Wales  Rail- 
way, to  be  carried  on  and  to  be  delivered  by  the  Great  Western 
Railway  Company  in  a  similar  manner.  The  position  of  the 
railways  (which  may  be  seen  by  a  glance  at  Bradshaw's  map)  is 
as  follows : — ^the  Ghieat  Western,  commencing  at  London,  pro- 
ceeds to  Didcot,  and  thence  to  Swindon  and  Bristol ;  a  branch 
fifom  Swindon  goes  to  Gloucester,  where  it  is  joined  by  the 
Gloucester  and  Forest  of  Dean  Railway,  which  the  Great 
Western  woiic  as  lessees.  The  latter  line  proceeds  to  Grange 
Court,  in  Gloucestershire,  where  it  is  joined  by  the  South 
Wales  Railway,  which  runs  thence  to  BuUo  (five  miles)  and 
Lydney  (twelve  miles),  both  of  which  places  are  near  to  the 
Forest  of  Dean,  and  have  a  goods  station  each.  The  traffic 
over  any  portion  of  the  South  Wales  line  to  or  from  the  Great 
Western  is  managed  by  a  joint  and  distinct  board  of  ten 
directors,  consisting  of  five  directors  of  the  South  Wales  Rail« 
way  Company  and  of  five  directors  of  the  Great  Western 
Railway  Company,  and  these  directors  have  a  joint  power  only 
to  fix  the  rate  of  charges.  The  Great  Western  Railway 
Company,  for  convenience  sake,  receive  the  fireight  for  the  coal 
which  is  carried  over  any  portion  of  their  line  firom  Bullo  and 
Lydney,  and  account  for  it  to  the  South  Wales  Company,  in 
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common  with  other  through  freight  From  Didcot  the  Great 
Western  Railway  runs  through  Oxford  to  Birmingham,  and  the 
line  thence  to  Buabon,  in  Denbighshire^  is  worked  by  the  Great 
Western  Railway  Company;  the  Great  Western  having  also 
yarious  branches,  viz.,  to  Uxbridge,  Windsor,  High  Wycombe, 
Hungerford,  Basingstoke  and  Weymouth.  It  is  only  by  means 
of  the  Great  Western  and  South  Wales  Railway  that  the 
Forest  of  Dean  coal  can  be  sent  by  rail  to  London,  and  to  the 
southern  and  western  parts  of  England,  and  to  the  various 
stations  on  the  Great  Western  line,  and  Bullo  and  Lydney  are 
the  nearest  points  on  the  South  Wales  line  to  the  coal  mines  in 
the  Forest.  To  these  places  the  complainants  have,  since  the 
opening  of  the  line,  sent  annually  many  thousands  of  tons,  to 
be  carried  thence  and  by  the  Great  Western  Railway  to  their 
stations,  for  which  purpose  the  complainants  have  expended 
considerable  sums  of  money.  In  1856,  a  joint  stock  company 
(limited),  with  a  nominal  capital  of  £50,000,  and  £28,700  paid 
up,  was  formed  for  the  purpose  of  working  certain  coal  mines  at 
Ruabon.  On  the  21st  of  July,  1856,  this  company  was  duly 
registered  under  the  name  of  '  The  Ruabon  Coal  Company 
(Limited).'  With  this  company  the  Great  Western  Railway 
Company  entered  into  a  certain  arrangement,  hereinafter 
mentioned,  since  which  time  the  former  company  have  been 
actively  engaged  in  raising  and  sending  coal  along  the  Great 
Western  line.  This  brings  us  to  the  first  point.  Point  1. 
*  Whether  the  Great  Western  Railway  Company  have  entered 
into  any  and  what  agreement  or  arrangement  with  the  Ruabon 
Coal  Company  (Limited)  for  the  carriage  of  coal  firom  Ruabon, 
and  what  are  the  terms  and  details  thereof;  the  master  to  be  at 
liberty  to  suppress  any  part  irrelevant,  in  his  opinion,  to  the 
present  inquiry.'  I  find  that  the  Great  Western  Railway 
Company  did  enter  into  an  agreement  or  arrangement  with  the 
Ruabon  Coal  Company  (Limited),  and  that  such  agreement 
or  arrangement  is  embodied  in  two  instruments,  respectively 
marked  A.  and  B.,  and  annexed  to  the  affidavit  of  Mr.  Saunders. 
Both  parties  contend  that  the  whole  of  these  agreements  are 
material  to  the  present  inquiry,  and  I  am  unable  to  suppress  any 
part  of  them.     Point  2.    'The  master  to  report  any  fisu;ts 
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relevant  to  the  question,  whether  the  Great  Western  Railway 
Company  have  given  or  give  any  and  which  of  the  preferences 
or  advantages  specified  in  the  affidavits  to  or  in  favour  of  the 
traffic  in  coals  firom  Ruabon,  to  or  in  &vour  of  the  Ruabon 
Coal  Company  (Limited),  which  have  not  equally  been  given, 
or  are  not  equally  given,  to  or  in  &vour  of  the  complainants ; 
and  also  whether  the  said  Great  Western  Railway  Company 
subject  the  traffic  in  coals  from  Bullo  and  Lydney,  or  either 
of  them,  or  the  complainants,  for  or  in  respect  of  the  carriage 
of  coals  for  them  by  that  company,  to  any  and  what  of  the 
prejudices  or  disadvantages  specified  in  the  affidavits.'  The 
Great  Western  Railway  Company  have  acted  on  the  agree- 
ments A.  and  B.,  and  have  acted  throughout,  and  still  act, 
upon  the  agreement  A.,  but  the  terms  and  provisions  of  the 
said  agreements  have  not  been  extended  to  the  complainants. 
The  Great  Western  Railway  Company  have  offisred  to  enter 
into  a  similar  agreement  to  agreement  A.  with  the  complainants 
and  upon  the  same  terms ;  but  the  latter  have  refuscjd  to  accept 
the  same,  alleging  that  it  is  impossible  for  them  to  enter  into 
such  agreement.  The  following  graduated  scale  of  rates  was 
appended  to  a  report  made  by  the  directors  of  the  Great 
Western  Railway  Company  to  their  proprietors  at  a  meeting 
held  on  the  15th  of  February,  1857.  This  scale  was  extensively 
circulated ;  but  the  complainants  refused  to  adopt  it,  although  it 
was  proposed  to  them. 
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**  Statements  of  total  Charges  per  Ton  for  Coals  over  the  Great 
Western  Lines,  referred  to  in  the  foregoing  Report. 


Per  Ton  per  If  lie. 

Freight. 

Uie  of  WacgoDs. 

Omtnct  charge  on  foil  train  loads,  for  distances 
exceeding  100  miles,  total  freight  £5,000  and 
upwards  per  annnm,  for  a  term 

Keisfl  charpe  in  single  trucks,  for  distances  exceed- 
ing 50  miles,  without  any  engagement  for  qnan- 
ti^  or  time 

7-16th8  of  a 
penny 

8-16ih8  of  a 
penny 

M6th  of  a 
penny 

2-12ths  of  a 
penny 
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AdditionAl  charge  in  each 
case  for  terminals  and 
other  expenses 

Thus,  the  total  charge,  in- 
cluding freight,  waggon 
hire  and  other  expenses, 
for— 
Somersetshire  coal- 
Distance,  124  miles 
from  Radstock  to 
Paddington         • . 
Forest  of  Dean  coal- 
Distance,  128  miles 
from  Bnllo  Pill  to 
Paddington 

[This    maj    be 
yaried  to  some 
extent  by  the 
Sonth     Wales 
Railway  charge 
over  their  lino.] 
North  Wales  coal- 
Distance,  198  miles 
from    Bnabon    to 
Paddington 


Gontnct  Charge,  Frelsbt  exceeding  per  Annam 


40.000 


«.  d. 


0    3 


6    6 


6    7 


8    6 


£ 
80.000 


«.  d. 


0    6 


6    8 


6  10 


8    9 


£ 

20,000 


i.  d. 


0    9 


5  11 


6    1 


9    0 


£ 
lfi,000 


i.  d. 


I    0 


6    2 


6    4 


9    8 


£ 
10,000 


1    8 


6    6 


6    7 


9    6 


£ 

6,000 


$,  d.    $.  d. 


1    6 


6    8 


6  10 


9    9 


Betall 

Chaiie 

far  Small 

Qnantltles. 


«.    d. 


1     6    . 


8    0 


8    2 


11  10 


*^  The  complainanta  allege  that  the  Qreat  Western  Bailwaj 
Company  give  undue  preference  to  the  RiuJ;>on  Company  to 
the  prejudice  of  themselves,  in  the  following  matters,  some  of 
which  are  in  addition  to  those  matters  which  are  contained  in 
the  said  agreements,  and  that  such  privileges  and  benefits  are 
not  aUowed  to  them.  And  it  appeiurs,  firstly,  that  the  Great 
Western  Railway  Company  supply  the  Ruabon  Company  with 
stationery,  viz.,  with  certain  printed  headings  of  invoices,  bills 
and  the  like,  headed  with  the  name  of  the  Great  Western 
Railway  Company,  which  is  done  for  convenience,  and  that  the 
expense  is  borne  by  the  consignees  under  the  agreement  before 
referred  to;  secondly,  that  by  the  permission  of  the  Great 
Western  Railway  Company,  the  Ruabon  Company  placarded 
the  stations  of  the  Great  Western  Railway  with  advertisements 
of  the  coal  and  the  price  ;  and  that  the  ticket  officers  of  the 
Great  Western  Railway  are  furnished  with  circulars  of  the 
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coal  companj  for  distribution.  It  appears  that  the  company 
and  directors  have  nothing  to  do^  direetlj  or  indirectly^  with 
this^  except  in  granting  the  same  permission  as  is  conceded, 
under  similar  circumstances,  to  other  traders  who  may  have 
coals  to  sell.  Thirdly,  that  the  porters  of  the  railway  company 
are  employed  in  unloading  the  trucks  of  the  Ruabon  Company 
and  in  weighing  the  coal  into  their  customers'  carts.  It 
appears  that  the  same  thing  is  done,  when  required  by 
consignees,  in  the  case  of  all  goods  carried  at  mileage  rates, 
and  that  the  time  the  porters  are  engaged  is  charged  to  the 
Suabon  Company  at  the  price  of  labourers'  work.  Fourthly, 
that  by  the  permission  of  the  railway  company,  its  station- 
masters  and  clerks  are  employed  by  the  Ruabon  Company  to 
effect  sales  and  to  seek  orders  for  them.  This  is  the  subject  of 
the  supplemental  agreement  marked  B.  This  was  purely  an 
experimental  arrangement,  intended  to  continue  for  one  year 
only,  for  the  immediate  accommodation  of  the  Raubon  Com- 
pany, who,  at  their  first  formation,  had  no  regularly  organized 
agents  to  undertake  the  sale  of  their  coals ;  and  minutes  of  the 
Great  Western  Railway  Company  and  Ruabon  boards  had 
passed,  to  the  eflfect  that  the  arrangement  should  terminate  in 
August,  1857,  and  it  would  in  consequence  terminate  at  that 
time.  Fifthly,  that  under  agreement  A.  the  Great  Western 
Railway  Company  pay  50/.  a  year  towards  the  salary  of 
collecting  clerks  employed  in  reference  to  coals  sent  by  the 
Ruabon  Company^  It  appears  that  in  so  doing  the  clerks 
would  be  collecting  the  freight  due  to  the  company,  for  which 
sernce,  if  separately  performed,  the  company  would  have  to  pay 
more*  Sixthly,  that  by  the  agreement  A.  the  Ruabon  Company 
are  allowed  forty-eight  hours  to  unload  their  trucks,  firee  of 
charge,  but  that  the  complainants  are  only  allowed  twenty-four 
to  unload  theirs,  and  are  charged  for  excess  of  that  time  and 
without  any  notice  in  writing.  Point  3.  '  Whether  the  said 
Great  Western  Railway  Company  have  carried  or  carry  coals 
ftom  Ruabon  on  any  and  what  terms  different  fi*om  the  terms 
on  which  the  said  company  have  carried  and  carry  coals  from 
BttUo  and  Lydney  for  the  complainants,  as  suggested  in  the 
complainants'  affidavits.'    The  terms  upon  which  the  Great 
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Western  Railway  Company  have  carried  and  carry  coak  from 
Ruabon  are  contained  in  the  agreements  marked  A.  and  B., 
referred  to  in  Point  2,  the  terms^of  which  agreements  have  been 
acted  upon ;  and  agreement  A.  has  been  throughout  and  is  still 
acted  upon,  enforced  and  carried  out  by  the  Great  Western 
Railway  Company.  A  scale  showing  the  distances  coals  are 
carried  on  the  Great  Western  Railway,  and  the  rates  per  ton 
(of  twenty-one  hundred-weight)  at  which  they  are  charged  to 
the  Ruabon  Company  under  the  agreement,  and  also  the 
distances  coak  are  carried,  and  the  rates  per  ton  (of  twenty 
hundred-weight)  at  which  they  are  charged  to  the  complainants; 
and  the  difference  between  the  rate  of  charge  to  the  Ruabon 
Company,  and  that  made  to  the  complainants,  is  shown  in  the 
table  annexed  to  one  of  the  affidavits  of  the  complainants 
and  marked  D.  The  scale  marked  C,  annexed  to  the  affidavit 
of  Mr.  Saunders,  also  shows  the  rates  of  charges  fiom  Bullo 
and  Lydney.  Point  4.  *  Whether  there  is  any  and  what 
difference,  as  aflfecting  the  cost  of  carriage,  between  the  circum- 
stances under  which  the  said  railway  company  have  carried  or 
carry  coals  for  the  said  Ruabon  Coal  Company,  and  the  cir- 
cumstances under  which  they  have  carried  or  carry  coals  for 
the  complainants.'  I  do  not  find  any  fisMsts  relevant  to  this 
point.  The  agreement  referred  to  in  the  said  master^s  re- 
port as  marked  A.  bore  date  the  31st  of  July,  1856,  and  was 
made  between  the  railway  company  of  the  one  part  and  the 
Ruabon  Coal  Company  of  the  other  part,  to  commence  on  the 
3rd  of  January,  1857,  and  to  continue  in  force  for  ten  years. 
The  Ruabon  Coal  Company  to  send  sufficient  coal  over  the 
company's  line  beyond  100  miles  fiom  the  colliery  to  produce 
a  gross  yearly  revenue  of  40,0002.  to  the  railway  company. 
After  one  year  the  supply  of  coals  to  be  increased,  if  the  coal 
manager  certifies  that  sale  can  be  made  thereof  in  London  so 
as  to  give  a  gross  revenue  of  60,000/.;  andaftertwo  years fi:t>m 
the  same  date,  in  like  manner,  upon  certificate,  supply  to  be 
increased  to  give  a  gross  revenue  of  80,000i!.  per  annum  to  the 
railway  company.  When  the  gross  revenue  amounts  to  60,000/* 
per  annum,  Zd,  per  ton  to  be  allowed  in  reduction  of  the  freight, 
and  when  it  amounts  to  80,000/.  per  annum,  6d,  to  be  allowed ; 
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coal  to  be  sent^  in  proportions  defined,  of  best  yard  coals  to  i858. 
second  quality  of  Kuabon  coals.  The  railway  company  to  kicholson 
provide  trucks  for  the  carriage  of  coals,  with  stipulations  as  to 
the  regularity  in  the  supply  of  them.  The  Ruabon  Coal 
Company  to  load  the  trucks  and  provide  and  maintain  the 
branch  line  firom  the  collieries  to  the  railway,  and  to  pay 
demurrage  for  trucks  detained  more  than  two  days.  Loaded 
trucks  to  be  weighed  at  the  colliery  and  to  be  delivered  by  the 
nulway  company  according  to  consignment.  The  railway 
company  to  be  responsible  for  delivering  the  same  weight  (less 
five  per  cent,  for  waste  and  breakage  taken  upon  an  average  in 
each  month)  to  the  agents  appointed  to  receive  the  coal  on 
behalf  of  the  Buabon  Coal  Company.  When  the  coal  revenue 
does  not  exceed  40,000/.  per  annum,  the  railway  company  to 
provide  seven  special  trains  only  in  each  week ;  when  60,000/. 
per  annum^  eleven  special  trains  only ;  and  when  80,000/.  per 
annum,  fourteen  special  trains  only  in  each  week.  The  railway 
company  to  provide  convenient  depdts  with  cranes,  sidings,  &c. 
A  general  coal  manager,  with  staff,  to  be  appointed,  who  is  to 
act,  if  required  for  all  coal  consignors,  and  to  afford  every 
&cility  for  selling  their  coal,  and  for  placing  all  coal  consignors 
on  an  equal  footing.  The  Ruabon  Coal  Company  to  defray  all 
expenses  for  city  dues,  loading,  storing,  selling,  carting  and  de- 
livering coals  to  or  fi-om  the  Paddington  station,  and  for  collect^ 
ing  the  monies,  subject  as  hereinafter  mentioned.  The  railway 
company  to  render  accounts  to  consignors,  and  to  contribute  200/. 
a  year  towards  the  coal  manager's  salary,  in  respect  of  the 
railway  duties  performed  by  him,  and  50/.  a  year  towards  the 
salary  o#  each  collecting  clerk  employed  in  respect  of  the  duty 
of  obtaining  the  freight  on  the  coals  by  such  collection.  The 
freight  of  all  coals  conveyed  over  100  miles  of  the  railway  to  be 
charged  seyen-sixteenths  of  a  penny  per  mile,  computed  from  the 
loading  place,  with  Is.  per  ton  additional  for  the  use  of  trucks. 
Id.  per  ton  for  the  transfer,  when  made  from  the  narrow  to  the 
broad  gauge ;  and  2d.  per  ton  for  terminal  accommodation  at 
the  station  of  delivery ;  no  terminal  charge  being  made  at  the 
colliery,  in  consideration  of  the  Ruabon  Company  providing 
and  maintaining,  at  their  own  cost,  the  branch  railway  between 
VOL.  I.  K 
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the  colliery  and  the  Great  Western  line.  Provision  in  respect 
of  coals  sold  to  consumers  in  London,  at  prices,  when  deliTered 
into  their  houses  averaging  below  21«.  6rf.  and  20s.  6d.  respec- 
tively, according  to  quality,  that  a  moiety  limited  to  Is.  3d.  of 
such  reduction  per  ton  shall  be  diminished  in  the  railway  charge 
for  freight.  When  the  average  price  exceeds  22s.  6d.  and 
23^.  6d.  respectively,  an  increased  freight  shall  be  charged,  in 
precisely  the  same  proportion,  of  a  moiety  of  the  higher  price 
for  the  benefit  of  the  railway  company.  Provision  for  suspen- 
sion of  the  agreement  whenever  the  price  of  the  coals  falls 
below  I9s.  and  ISs.  per  ton  respectively.  For  distances  ex- 
ceeding 100  miles,  and  more  than  twenty-five  miles  from 
London  (being  without  the  London  distance,  as  defined  in  the 
agreement),  a  less  rate  than  Is.  per  ton  for  waggons  to  be 
charged.  The  railway  company  to  advance  to  the  Ruabon 
Coal  Company  three-fourths  of  the  net  value  of  their  coal  con- 
signed to  the  Paddington  station.  All  monies  to  be  collected 
and  paid  over  to  the  railway  company,  who  are  to  return  city 
dues,  charge  and  fireights,  and  account  to  the  Ruabon  Com- 
pany for  the  balance.  No  coals  to  be  carried  under  this  agree- 
ment a  shorter  distance  than  fifly  miles.  Coab  beyond  fifty 
miles  and  under  100  miles  to  be  charged  at  the  rate  of  five- 
eighths  of  a  penny  per  ton  per  mile,  not  exceeding  3s.  9d.  per 
ton,  with  4d.  per  ton  for  the  use  of  the  trucks,  and  the  same 
terminals  as  before.  In  case  of  bad  debts  for  coals  sold  in 
London  by  the  coal  manager,  the  railway  company  are  to  allovr 
one-half  of  the  rate  of  freight  upon  such  coals  as  contributing 
their  share  of  loss  upon  such  bad  debts.  Provisions  made  for 
reference  in  case  of  disputes,  &c.,  with  other  matters  to  insure 
regularity  and  despatch.  The  agreement  referred  to  in  the 
master's  report  as  marked  B.  was  a  supplemental  agreement 
between  the  same  parties,  and  bearing  even  date  with  the 
agreement  marked  A. ;  and  by  this  supplemental  agreement 
the  railway  company  agreed  to  allow  their  superintendents  at 
the  stations,  other  than  Paddington,  within  the  limits  of  the 
former  agreement,  to  act  for  the  limited  period  of  twelve 
months,  and  a  further  period  terminable  by  either  party  giving 
to  the  other  three  months'  notice  in  writing,  as  the  agents  of 
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the  Buabon  Company  for  managing  the  sale  of  their  coals        isss. 
received  at  such  stations,  in  consideration  of  Sd,  per  ton  on  all    nicholsoh 
coak  sold  at  such  stations.  Gbeat 

The  nature  of  the  affidavits  on  both  sides  is  sufficiently  set     Wbstebn 

Bt«  Co. 

out  in  the  judgment  of  the  Court.  (No.  l.) 


TTie  Attorney  General,  Montague  Smith,  Q.C.,  and  John 
Gray,  in  Easter  Term,  showed  cause.  The  complainants 
are  the  owners  and  consignors  of  coals  which  are  brought  from 
their  collieries  at  Bullo  and  Lydney,  in  the  county  of  Glou- 
cester, by  the  Great  Western  Railway,  to  various  stations  on 
their  line  between  those  places  and  London.  The  parties  said 
to  have  been  preferred  are  the  Buabon  Coal  Company,  who 
send  their  coal  from  Buabon,  in  Denbighshire, — ^the  distance 
from  which  place  to  Didcot,  where  they  join  the  trunk  or  main 
line  of  the  Great  Western  Bailway,  is  143  miles,  which,  added 
to  fifty-three  miles,  the  distance  from  Didcot  to  London,  makes 
the  whole  transit  196  miles.  From  Lydney  to  Didcot  is  eighty- 
two  miles^  and  consequently  the  whole  distance  from  Lydney 
to  London  is  135  miles.  It  appears  that  the  Great  Western 
Railway  Company  charge  to  the  Buabon  Coal  Company  for 
the  carriage  of  their  coal  seven-sixteenths  of  a  penny  per  ton 
per  mile,  and  to  the  complainants  and  others  who  send  coals 
fiK>m  the  Forest  of  Dean,  eight-sixteenths  of  a  penny.  They 
also  make  a  difference  in  the  charge  for  terminals, — the  use  of 
stations,  and  the  making  up  and  starting  trains,-charging  the 
complainants  at  the  rate  of  Is.  6^.  per  ton,  and  the  Buabon 
Coal  Company  (who  have  their  own  sidings  and  load  their  own 
trucks)  2d.  per  ton  only.  The  Buabon  Coal  Company  was 
established  a  few  years  since,  at  a  time  when  the  traffic  in  coal 
became  of  great  importance  to  the  interests  of  railway  com- 
panies; and  many  of  its  shareholders  are  officially  connected 
with  the  Great  Western  Bailway  Company.  That,  however, 
makes  no  difference :  the  real  question  will  be,  whether  or  not 
an  undue  and  unreasonable  preference  has  been  given  to  the 
Ruabon  Coal  Company  under  the  agreement  set  out  in  the 
affidavits  filed  in  answer  to  this  rule.  Under  that  agreement 
the  Buabon  Coal  Company,  for  a  comparatively  trifling  advan- 
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tage^  engage  to  send  their  coals  in  full  train  loads,  and  in  sach 
Nicholson  quantities  as  will  produce  to  the  railway  company  a  yearly 
revenue  of  not  less  than  40,000/.  The  first  answer  to  the 
application,  therefore,  is,  that,  upon  the  authority  of  Ransome^s 
Case  (*)  and  Oxlade^s  Case  (*),  it  is  perfectly  competent  to  a 
railway  company  to  enter  into  a  special  agreement  for  the 
carriage  of  goods  for  a  particular  individual  or  company  at  a 
lower  rate  in  respect  of  large  quantities  of  goods  and  longer 
distances,  than  for  one  who  sends  them  in  small  quantities  and 
shorter  distances.  It  is  necessarily  one  of  the  incidents  of 
capital,  to  enable  its  possessor  to  trade  to  a  greater  advantage 
than  one  whose  command  of  money  is  limited.  The  two  cases 
above  referred  to  fully  bear  out  the  principle  here  contended 
for.  Upon  three  other  grounds  this  application,  it  is  submitted, 
is  completely  answered.  In  the  Caterham  Case  (^),  it  was 
distinctly  held,  that,  to  constitute  an  *^  undue  or  unreasonable 
preference"  within  the  17  &  18  Vict.  c.  31,  by  reason  of  an 
inequality  of  charge,  it  must  be  an  inequality  in  the  charge  for 
travelling  over  the  same  line  or  the  same  portion  of  the  line. 
Here,  the  lines  from  Ruabon  to  Didcot  and  from  Lydney  to 
Didcot  are  totally  distinct,  running  through  different  districts, 
and  differing  essentially  as  to  gradients  and  otherwise.  Unless 
the  two  lines  are  identical,  tiiere  are  no  means  of  instituting  a 
comparison.  How  can  the  BuUo  and  Lydney  proprietors  be 
said  to  be  subjected  to  undue  prejudice  because  they  are  charged 
one-sixteenth  of  a  penny  per  ton  per  mile  more  than  tiie  Rusr- 
bon  Coal  Company  are  charged  for  the  conveyance  of  their 
coals  over  another  line  of  railway  ?  [  Crowder,  J. — Both  lines 
are  branches  of  the  Great  Western  Railway.]  To  Grange 
Court  only:  beyond  that  is  the  South  Wales  Railway,  over 
which  the  Great  Western  Railway  Company  have  no  controL 
In  tiie  Caterham  Case,  Cresswell,  J.,  says :  "  By  the  act  of 
parliament  in  question,  very  extensive  powers  are  conferred 
upon  this  Court, — ^powers  which  may  be  exercised  for  the 
benefit  of  the  public,  but  which  may  also  be  exerosed  to  the 
great  detriment  of  tiiose  who  are  engaged  in  carrying  on 


(•)  (No.  1),  ante,  p.  63. 
(»)  (No.  1),  ante,  p.  72. 


{*)  AnU,  p. 32;  and  see  note (*)  in  that 
case. 
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railway  concerns;  and  therefore  the  Court  should  be  rery 
cautious^  before  they  set  on  foot  an  inquiry^  to  ascertain  that 
there  is  reasonable  ground  for  believing  that  the  provisions  of 
the  act  have  been  infringed.  Four  several  grounds  of  com- 
plamt  have  been  urged  in  this  case.  The  first  is,  that  the 
companies  against  whom  the  application  is  directed  make 
unequal  charges  to  persons  travelling  along  their  lines  to  the 
Caterham  branch.  It  does  not,  however,  appear  that  there  is 
any  inequality  of  charge  to  persons  using  the  same  portion  of 
those  lines ;  and  it  is  not  sufficient  to  show  an  inequality  as 
compared  with  the  rates  charged  on  another  line.  The  words 
of  the  second  section  of  the  act  are,  that  '  no  such  company 
shall  make  or  give  any  undue  or  unreasonable  preference  or 
advantage  to  or  in  favour  of  any  particular  person  or  company, 
or  any  particular  description  of  traffic,  in  any  respect  whatso- 
ever, nor  shall  any  such  company  subject  any  particular  person 
or  company,  or  any  particular  description  of  traffic,  to  any 
midue  or  unreasonable  prejudice  or  disadvantage  in  any  respect 
whatsoever.'  I  apprehend  that  it  cannot  be  said  that,  because 
persons  may  travel  between  London  and  Epsom  at  a  less  rate 
than  they  can  between  London  and  Caterham,  any  undue  or 
unreasonable  preference  or  advantage  is  given,  or  any  undue  or 
unreasonable  prejudice  or  disadvantage  imposed.  I  can  see 
nothing  upon  the  affidavits  to  show  that  any  undue  preference 
has  been  given  to  any  particular  person  or  company.  All 
persons,  it  appears,  who  come  fi'om  London  to  Caterham  arc 
charged  alike."  So,  here,  all  persons  who  wish  to  send  coals 
from  Kuabon  to  London  in  similar  quantities  and  under  similar 
guarantees,  would  be  charged  precisely  the  same  rates  as  are 
charged  to  the  Ruabon  Coal  Company.  The  next  answer  to 
the  motion  is,  that  there  is  no  preference  in  point  of  fact  here : 
the  company  profess  to  carry  for  all  the  world  alike,  regard 
being  had  to  quantity,  full  train  loads  and  distances.  The  next 
answer  is  quite  peculiar  to  this  case.  The  portion  of  the  line 
between  Grange  Court  and  Lydney — ^twelve  miles  of  the  eighty- 
two— does  not  belong  to  the  Great  Western  Bailway  Company, 
but  to  the  South  Wales  Railway  Company.  The  terms,  there- 
fore, upon  which  coals  can  be  carried  on  that  portion  of  the  line 
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tage,  engage  to  send  their  coals  in  full  train  loads,  and  in  such 
Nicholson  quantities  as  will  produce  to  the  railway  company  a  yearly 
revenue  of  not  less  than  40.000/.  The  first  answer  to  the 
application,  therefore,  is,  that,  upon  the  authority  of  Ransome^jt 
Case  (')  and  Oxlade^s  Case  (^),  it  is  perfectly  competent  to  a 
railway  company  to  enter  into  a  special  agreement  for  the 
carriage  of  goods  for  a  particular  individual  or  company  at  a 
lower  rate  in  respect  of  large  quantities  of  goods  and  longer 
distances,  than  for  one  who  sends  them  in  small  quantities  and 
shorter  distances.  It  is  necessarily  one  of  the  incidents  of 
capital,  to  enable  its  possessor  to  trade  to  a  greater  advantage 
than  one  whose  command  of  money  is  limited.  The  two  cases 
above  referred  to  fiiUy  bear  out  the  principle  here  contended 
for.  Upon  three  other  grounds  this  application,  it  is  submitted, 
is  completely  answered.  In  the  Caterham  Case  {*),  it  was 
distinctly  held,  that,  to  constitute  an  ^*  undue  or  unreasonable 
preference"  within  the  17  &  18  Vict.  c.  31,  by  reason  of  an 
inequality  of  charge,  it  must  be  an  inequality  in  the  charge  for 
travelling  over  the  same  line  or  the  same  portion  of  the  line. 
Here,  the  lines  firom  Ruabon  to  Didcot  and  from  Lydney  to 
Didcot  are  totally  distinct,  running  through  different  districts, 
and  differing  essentially  as  to  gradients  and  otherwise.  Unless 
the  two  lines  are  identical,  there  are  no  means  of  instituting  a 
comparison.  How  can  the  BuUo  and  Lydney  proprietors  be 
said  to  be  subjected  to  undue  prejudice  because  they  are  charged 
one-sixteenth  of  a  penny  per  ton  per  mile  more  than  the  Rna- 
bon  Coal  Company  are  charged  for  the  conveyance  of  their 
coals  over  another  line  of  railway  ?  \^Crowder,  J. — Both  lines 
are  branches  of  the  Great  Western  Railway.]  To  Grange 
Court  only:  beyond  that  is  the  South  Wales  Railway,  over 
which  the  Great  Western  Railway  Company  have  no  control. 
In  the  Caterham  Case,  Cresswell,  J.,  says :  **  By  the  act  of 
parliament  in  question,  very  extensive  powers  are  conferred 
upon  this  Court, — ^powers  which  may  be  exercised  for  the 
benefit  of  the  public,  but  which  may  also  be  exercised  to  the 
great  detriment  of  those  who  are  engaged  in  carrying  on 


(»)  (No.  1),  ante,  p.  68. 
(»;  (No.  1),  ante,  p.  72. 


{*)  A  nts,  p.  32;  and  see  note  (*)  in  that 
case. 
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railway  concerns;  and  therefore  the  Court  should  be  very 
cautious^  before  thej  set  on  foot  an  inquiry^  to  ascertain  that 
there  is  reasonable  ground  for  belieying  that  the  provisions  of 
the  act  have  been  iniringed.  Four  several  grounds  of  com- 
plaint have  been  urged  in  this  case.  The  first  is^  that  the 
companies  against  whom  the  application  is  directed  make 
unequal  charges  to  persons  travelling  along  their  lines  to  the 
Caterham  branch.  It  does  not,  however,  appear  that  there  is 
any  inequality  of  charge  to  persons  using  the  same  portion  of 
those  lines ;  and  it  is  not  sufficient  to  show  an  inequality  as 
compared  with  the  rates  charged  on  another  line.  The  words 
of  the  second  section  of  the  act  are,  that  ^  no  such  company 
shall  make  or  give  any  undue  or  unreasonable  preference  or 
advantage  to  or  in  favour  of  any  particular  person  or  company, 
or  any  particular  description  of  traffic,  in  any  respect  whatso- 
ever, nor  shall  any  such  company  subject  any  particular  person 
or  company,  or  any  particular  description  of  traffic,  to  any 
undue  or  unreasonable  prejudice  or  disadvantage  in  any  respect 
whatsoever.'  I  apprehend  that  it  cannot  be  said  that,  because 
persons  may  travel  between  London  and  Epsom  at  a  less  rate 
than  they  can  between  London  and  Caterham,  any  undue  or 
unreasonable  preference  or  advantage  is  given,  or  any  undue  or 
unreasonable  prejudice  or  disadvantage  imposed.  I  can  see 
nothing  upon  the  affidavits  to  show  that  any  undue  preference 
has  been  given  to  bjij  particular  person  or  company.  All 
persons,  it  appears,  who  come  fi'om  London  to  Caterham  arc 
charged  alike."  So,  here,  all  persons  who  wish  to  send  coals 
from  Kuabon  to  London  in  similar  quantities  and  under  similar 
guarantees,  would  be  charged  precisely  the  same  rates  as  are 
charged  to  the  Buabon  Coal  Company.  The  next  answer  to 
the  motion  is,  that  there  is  no  preference  in  point  of  fact  here : 
the  company  profess  to  carry  for  all  the  world  alike,  regard 
being  had  to  quantity,  full  train  loads  and  distances.  The  next 
answer  is  quite  peculiar  to  this  case.  The  portion  of  the  line 
between  Grange  Court  and  Lydney — ^twelve  miles  of  the  eighty- 
two — does  not  belong  to  the  Great  Western  Railway  Company, 
but  to  the  South  Wales  Railway  Company.  The  terms,  there- 
fore, upon  which  coals  can  be  carried  on  that  portion  of  the  line 
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do  not  depend  upon  the  Great  Western  Railway  Company. 
Several  minor  points  are  disposed  of  by  the  master's  report : 
these  matters  all  range  imder  one  head, — equivalenta  for  the 
advantages  which  the  railway  company  derive  from  the 
contract. 


Bovilly  Q.C.|  Manisty^  Q.C.9  and  Dowdeswell  in  support 
of  the  rule.  There  is  nothing  either  in  the  affidavits  or  in  the 
master's  report  to  show  that  there  exists  such  a  diflference  of 
circumstances  here  as  to  warrant  the  great  difference  in  the 
rates  charged  to  the  complainants  and  other  coal  proprietors  of 
the  Forest  of  Dean,  as  compared  with  those  charged  to  the 
Ruabon  Coal  Company.  The  scale  is  so  arranged  as  totally  to 
destroy  the  trade  of  the  complainants,  by  annihilating  a  portion 
of  the  district,  giving  a  manifest  and  unjustifiable  preference  to 
the  North  Wales  coal.  In  this  respect  the  case  is  not  unlike 
Oxlade^s  Case  (^),  where  the  Court  held  that  the  desire  to 
introduce  the  northern  coke  into  Staffordshire  afforded  no 
justification  for  the  lowering  of  the  company's  rates  in  &vour 
of  the  persons  dealing  in  that  article.  Now  what  does  the 
master  find  here  ?  The  fourth  question  submitted  to  him  was> 
^*  whether  there  is  any  and  what  difference,  as  affecting  the  cost 
of  carriage,  between  the  circumstances  under  which  the  said 
railway  company  have  carried  or  cany  coals  for  the  said 
Ruabon  Coal  Company,  and  the  circumstances  tmder  which 
they  have  carried  or  cany  coals  for  the  complainants."  And 
as  to  this  the  master  says, — '^  I  do-not  find  any  &cts  relevant 
to  this  point."  [^Crowder^  J.-^ Saunders'  affidavit  discloses 
circumstances  of  difference  which  the  master  seems  to  have 
overlooked.]  The  affidavit  does  not  state  that  the  difference 
in  price  is  consequent  upon  the  Ruabon  coals  being  carried  in 
fiill  train  loads ;  and  it  is  obvious  that  that  would  not  justify 
the  discrepancy.  [Crotrifer,  J.^The  real  question  is,  whether 
the  special  agreement  between  the  Great  Western  Railway 
Company  and  the  Ruabon  Coal  Company  is  warranted  by  the 
special  circumstances  under  which  it  was  entered  into.]     The 
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burthen  lies  on  the  company  to  show  that  the  inequality  of 
charge  is  justifiable.  [  Willes,  J. — It  is  for  the  applicant  to 
make  out  a  prim&  &cie  case  of  inequality :  but^  the  prim&  &cie 
case  being  made  out^  the  onus  is  cast  upon  the  company  to 
justify  the  charge.]  Now^  the  31st  clause  of  the  agreement 
fixes  the  charge  for  carrying  the  Ruabon  coal  over  the  Great 
Western  Railway  between  the  distance  of  fifty  mfles  and  100 
miles  firom  the  Ruabon  junction  at  35.  9d.  per  ton,  '^  or  a  sum 
calculated  at  the  rate  of  five-eighths  of  a  penny  per  ton  per 
mile,  whichever  shall  be  the  lesser  amount,"  with  4c?.  per  ton 
for  trucks,  2d.  per  ton  for  terminal  charges,  and  Id.  per  ton  for 
the  transfer  of  gauge.  Seventy-two  miles  at  five-eighths  of  a 
penny  per  ton  per  mile  on  a  fiill  train  load  would  be  3«.  9d. ; 
consequently  Ss.  9d.  would  be  the  charge  per  ton  to  the  Ruabon 
Company  for  any  distance  beyond  seventy-two  and  within  100 
miles.  To  the  complainants  the  charge  is  uniformly  eight- 
sixteenths  of  a  penny  per  ton  per  mile ;  and,  as  nearly  all  the 
traffic  in  the  South  Wales  coals  is  within  100  miles  of  Grange 
Court,  the  proprietors  of  that  description  of  coal  are  deprived 
of  their  natural  advantage  of  proximity  to  those  places.  To 
say  that  the  company  are  willing  to  carry  for  us  upon  the  same 
terms  as  for  the  Ruabon  Company  beyond  the  distance  of  100 
miles,  is  not  doing  equal  justice :  we  do  not  want  to  go  100 
nules.  The  explanations  afforded  by  Saunders'  affidavit  tend 
rather  to  show  that  all  this  was  a  mere  pretence,  for  the  purpose 
of  preferring  the  Ruabon  Coal  Company  and  their  traffic  to  the 
complainants  and  their  traffic ;  and  the  result  must  be,  the  total 
destruction  of  the  very  valuable  mining  property  in  the  whole 
of  the  Forest  of  Dean.  In  this  respect  the  present  case  differs 
very  little  firom  that  of  Ransome  v.  The  Eastern  Counties  Rail- 
way Company  (^).  {^fVilleSy  J. — Is  there  anything  in  the  affi- 
davits to  show  the  value  of  the  special  agreement  to  the  Great 
Western  Railway  Company  ?]  Not  one  word.  [  Crowder,  J. 
— Can  the  Great  Western  Railway  Company  be  held  respon- 
sible fi)r  a  difference  of  charge  upon  different  branches  ?]  It  is 
true,  the  two  descriptions  of  coal  came  firom  two  different  places ; 
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but  both  branches  belong  to  the  same  company.     Why  is  a 
preference  to  be  given  to  the  traffic  from  Ruabon  orer  that 
from  Grange  Court?     The  same  objection  might  have  been 
urged  4n   Ransome^s   Case.      In  the    Caterham   Case  (J)  all 
persons  travelling  by  the  same  route  were  charged  at  the  same 
rate;  and  Williams  J.,  in  his  judgment,  says, — **  If  it  could  be 
distinctly  shown  that  the  excess  of  charge  on  the  Caterham 
branch  was  owing  to  a  design  on  the  part  of  the  other  com- 
panies to  exclude  the  Caterham  Railway  Company  from  the 
benefits  to  be  derived  from  the  use  of  their  lines,  that  would 
bring  the  case  within  the  Act."     Harris  v.  The  Cockermouth 
and   Workington  Railway   Company  (^)  is  a  case   in  point. 
The  dictum  of  Crowder^  J.,  in  the  Caterham  Case, — **  The 
meaning  of  the  act,  as  it  seems  to  me,  is,  that  railway  com- 
panies shall  so  conduct  their  traffic  that  no  undue  preference 
shall  be  given  to,  and  no  undue  prejudice  imposed  upon,  any 
particular  person  or  company,  and  that  these  words  refer  to 
persons  and  companies  using  the  line  from  the  same  point  of 
departure  to  the  same  point  of  arrival,"  {9) — was  not  necessary 
to  the  decision.    [  Crowder,  J. — If  Didcot  were  the  terminus,  I 
presume  you  would  not  say  that  the  North  and  the  South 
Wales  coals  were  carried  over  the  same  Une.     Is  there  any 
explanation  of  arbitrary  fixing  of  the  100  mile  distance  which 
the  complainants  say  excludes  them  from  nearly  all  the  plaoes 
they  trade  with?]     None.     \^Crowder,  J. — Swindon,  Didcot 
and  Reading  are  within  the  100  miles.]     They  are  so :  but  all 
the  other  places  are  beyond.     The  agreement  with  the  Ruabon 
Coal  Company  is  based  upon  revenue,  not  upon  quantity. 

Cur.  adv.  vult. 


The  judgment  of  the  Court  ('®)  was  now  delivered  by — 

Crofvder,  J.— This  was  an  application  by  Messrs.  Nicholson, 
coal  owners  in  the  Forest  of  Dean,  for  an  injunction  to  restrain 


(»)  Ante,  p.  82. 

(•)  Ante,  p.  97. 

(*)  The  words  of  the  learned  judge, 
as  reported  in  the  Law  Joamal,  were : 
"  Those  words  in  the  act  appear  to 


me  to  refer  to  persons  and  companios 
using  the  line  between  the  same  ter- 
mini."   See  ants,  p.  36. 
(i«)  Crowder  and  WiUes,  J  J. 
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the  Great  Western  Railway  Companj  from  giving  undue  pre- 
ference to  the  coal  traffic  of  the  Ruabon  Coal  Companj  upon 
their  line^  as  against  the  coal  traffic  of  the  coal  owners  of  the 
Forest  of  Dean ;  and  several  groimds  of  complaint  are  set  forth 
in  the  affidavits  upon  which  the  rule  was  obtained.  Affidavits 
having  been  filed  on  the  other  side,  and  also  affidavits  in  replj, 
bj  the  complainants,  the  matter  was  referred  to  the  master  to 
report  upon  certain  points  settled  by  my  brother  Williams. 
The  case  was  argued  before  my  brother  Willes  and  myself. 
We  think  the  master's  report  disposes  of  all  the  alleged  grounds 
of  undue  preference,  except  those  arising  out  of  the  spedal 
agreement.  The  main  ground  of  complaint  is,  that*  the  Great 
Western  Railway  Company  did,  on  the  31st  of  July,  1856, 
enter  into  an  agreement  with  the  Ruabon  Coal  Company,  by 
which  numerous  advantages,  all  reducible  to  a  money  value, 
were  secured  to  the  coal  traffic  of  the  Ruabon  Coal  Company, 
on  the  line  of  the  Great  Western  Railway,  as  against  the  coal 
owners  of  the  Forest  of  Dean,  and  greatly  to  the  prejudice  of 
their  trade  in  coals  conveyed  on  that  line.  The  complainants, 
in  their  affidavits,  rely  much  on  the  history  of  the  Ruabon  Coal 
Company,  showing  its  formation  by  two  or  three  persons,  who 
were  intimately  connected  with  the  Great  Western  Railway 
Company,  and  who  held  500  out  of  574  shares  in  the  Ruabon 
Coal  Company;  and  the  complainants  charge  the  railway 
company  with  entering  into  stipulations  in  the  special  agree-- 
ment  calculated  to  promote  the  interest  of  the  coal  company 
without  regard  to  the  interest  of  the  railway  company;  and 
they  further  allege  that  this  agreement  was  kept  secret  from 
the  complainants.  They  then  set  forth  in  the  affidavits  various 
advantages  secured  to  the  coal  company  by  the  agreement  in 
connection  with  the  conveyance  of  coal  along  the  Great  Western 
Bailway,  all  of  which,  as  is  admitted  on  both  sides,  are  capable 
of  pecuniary  valuation,  and  therefore,  in  effect,  diminish  the 
rate  of  carriage  of  coals  to  the  Ruabon  Coal  Company,  and 
thus  gire  them  an  advantageous  position  in  the  market.  The 
affidavits  in  answer  positively  deny  any  community  of  interest 
on  the  part  of  the  railway  company  with  the  coal  traffic  of  the 
Ruabon  Coal  Company,  or  that  the  railway  company  has  any 
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1858.  interest  in  the  success  or  fidlure  of  the  coal  company,  excq)t 
Nicholson  as  regards  the  freight  on  the  conveyance  of  the  coal;  and 
Gi^T  allege,  in  unqualified  terms,  that  the  only  object  of  the  railway 
Wbstbbh  in  promoting  the  coal  traffic  irom  the  Ruabon  collieries  has 
(No.  1.)  been  to  benefit  their  own  proprietors  by  means  of  a  railway 
profit  derirable  firom  such  traffic.  It  is  also  positively  denied 
that  there  was  any  secrecy  intended  in  the  special  agreement ; 
and  it  is  alleged  that  an  offer  of  a  similar  agreement  was  made 
to  all  other  consignors  of  coals  on  the  Great  Western  line. 
The  agreement  is  set  out  at  fiiU  length,  and  it  thereby  appears 
that  the  consideration  moving  the  Great  Western  Company  to 
allow  the  various  advantages  complained  of  was  the  engage- 
ment by  the  Kuabon  Coal  Company  to  send,  fiir  ten  years, 
along  the  Great  Western  line  of  railway  beyond  the  distance 
of  100  mUes,  such  a  sufficient  quantity  of  coal  during  each 
year  as  woidd  produce  to  the  company  for  freight,  terminals, 
waggon  hire  and  break  of  gauge,  a  yearly  gross  revenue  of 
40,000/.,  in  fiilly  loaded  coal  trains,  at  the  rate  of  seven  per 
week.  On  a  carefiil  review  of  the  affidavits  on  both  sides^  we 
think  it  sufficiently  appears  that  the  Great  Western  Bailway 
Company,  in  entering  mto  this  agreement,  had  only  the 
interest  of  the  proprietors  in  view,  and  the  legitimate  increase 
of  the  profits  of  the  railway.  It  has  been  said  by  this  Court 
in  the  case  of  In  re  Ransome  (^^),  '^  That  in  considering  the 
question  of  undue  preference,  the  fidr  interests  of  the  railway 
ought  to  be  taken  into  account."  In  that  case,  the  decision 
was  against  the  railway  company,  only  because  it  appeared  to 
be  the  manifest  object  of  the  railway  company  in  charging 
different  rates  to  enable  one  set  of  coal  owners  to  compete  with 
another  set;  and  in  the  case  of  In  re  Oxlade  (^<),  the  decision 
was  also  against  the  railway  company,  because  the  lowering 
the  rates  appeared  to  be  solely  fi*om  a  desire  ''to  introduce 
northern  coke  into  Staffordshire."  When  the  statute  speaks 
of  ''undue  and  unreasonable  preference  or  advantage"  and 
"undue  and  unreasonable  prejudice  or  disadvantage,"  it  uses 
language  implying  that  there  may  be  advantage  to  one  person 

(»)  (No,  1),  afUe,  p.  68.  ('•)  (No.  1),  ante,  p.  72. 
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or  one  class  of  traffic  and  prejudice  to  another,  which  wotdd 
not  be  within  the  act  of  parliament.     The  preference  and 
prejudice  must  be  ^' undue"  or  '^ unreasonable"  to  be  within  the 
statute.    And  although,  in  the  case  now  before  the  Court,  it  is 
quite  manifest  that  the  Ruabon  Coal  Company  have  many  and 
important  adrantages  in  carrying  their  coal  on  the   Great 
Westan  [Railway  as  against  the  complainants  and  other  coal 
owners  in  the  Forest  of  Dean,  still  the  question  remains— are 
they  "  undue  "  or  **  unreasonable  "  adrantages  ?     This  mainly 
depends  upon  the  adequacy  of  the  consideration  giyen  in  return 
to  the  railway  company  for  the  advantages  affi^rded  to  the 
Boabon  Coal  Company.     The  affidavits  on  the  part  of  the 
railway  company  assert  that,  regard  being  had  to  the  large 
quantity  sent  by  the  Ruabon  Coal  Company,  the  distance  of 
passage  over  the  line,  and  the  regular  iiill  coal  trains  made  up 
for  its  conveyance,  there  is  a  greater  remuneration  to  the 
railway  company  per  ton  per  mile  for  such  carriage  at  the 
lower  rate,  and  with  the  advantages  affi)rded,  than  for  carrying 
the  complainants'  coals  at  the  higher  rate.     Mr.  Saunders,  the 
secretary  of  the  Great  Western  Railway  Company,  referring 
to  an  interview  between  the  directors  oif  the  railway  company 
and  the  representatives   of  the  coal  traders  of  the  Forest 
of  Dean,    in    the  35th   paragraph  of   his   affidavit,    states, 
''That  the  only  substantial  point  of  difference  between  the 
traders  and  the  railway  company  is  this: — ^that  the  company 
proposed  and  insist  upon  a  scale  graduated  under  a  contract  in 
respect  of  quantities  and  distance,  and  for  fiiU  loads;  whilst 
some  of  the  traders  insist  upon  a  scale  graduated  according  to 
disUmce  only,  without  contract  for  quantity,  and  corresponding 
in. point  of  mileage  only,   according  to  distance,   with  the 
charge  made  to  the  Ruabon  Coal  Company  for  a  corresponding 
distance,  however  small  the  quantity  carried,  and  imder  whatever 
different  circumstances,  as  to  loads  or  otherwise,  it  may  be 
supplied  for  conveyance ;  and  that  this  is  a  principle  which  is 
not  and  cannot  be  recognized  or  admitted  by  railway  companies 
without  serious  loss  and  prejudice  to  their  interest;  that  the 
guarantee  of  a  large  traffic  enables  them  to  work  such  traffic 
widi  greater  economy,  by  the  arrangement  of  trains  and  times 
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and  by  a  special  organization  of  service  and  constant  nse  of  plant 
adapted  to  such  traffic ;  and  that  there  is  a  better  remuneration 
of  profit  to  the  railway  company  per  ton  fix)m  a  large^  regular 
and  constant  traffic  carried  on  at  a  less  rate  than  from  a  small, 
irregular  and  intermittent  traffic  carried  at  a  higher  rate.** 
The  only  answer  given  to  this  paragraph,  by  the  affidavits  of 
the  complainants  in  reply,  is,  in  paragraph  14, — **  We  say  that 
our  trade,  and  the  trade  in  coal  from  Bullo  and  Lydney  is 
not  small,  irregular  and  intermittent,  but  large,  reg^nlar  and 
constant,  and,  to  the  best  of  our  belief^  exceeds  in  quantily  the 
coals  sent  by  the  Ruabon  Coal  Company.  Again,  Mr.  Saunders, 
in  the  29th  paragraph  of  his  affidavit,  refers  to  the  several 
instances  of  preference  alleged  by  the  complainants  to  be  given 
to  the  Kuabon  Coal  Company,  in  the  34th,  35th,  36th,  37tfa, 
38th  and  39th  paragraphs  of  their  affidavit,  and  sajrs, — *^  That, 
according  to  the  difference  of  circumstances,  the  charges  are 
fairly  proportionate ;  that  the  mere  question  of  distances  affords 
no  certain  criterion  as  to  the  reasonableness  of  the  relative 
charges ;  that  for  distances  under  fifty  miles  the  ordinary  rates 
are  charged  to  the  Ruabon  Coal  Company;  and  that  for 
distances  less  than  100  miles  higher  rates  in  proportion  are 
charged  to  them  than  for  distances  exceeding  100  miles;  and 
this  is  a  well  known  and  usual  principle  of  charge  adopted  hy 
railway  companies."  The  table  of  rates  is  then  referred  to  ; 
and  the  29th  paragraph  concludes  thus : — "  That,  having  regard 
to  the  fact  that  there  is  in  these  cases  no  special  contract  for  a 
considerable  quantity  to  be  sent  annually  and  regularly,  or  for 
the  loading  of  full  train  loads,  as  is  the  case  with  the  Buabon 
Coal  Company,  the  rates  so  charged  are  in  every  respect  fiiir 
and  reasonable,  as  compared  with  the  rates  chaiged,  under  the 
special  circumstances  aforesaid,  to  the  Ruabon  Coal  Company.** 
The  whole  of  this  paragraph  is  left  entirely  unnoticed  by  the 
affidavit  of  the  complainants  in  reply.  Had  the  complainants 
disputed  this  alleged  '^well  known  and  usual  principle  of 
charge,''  or  had  they  by  their  affidavit  called  in  question  the 
allegation  in  this  paragraph,  that  the  rates  charged  without 
agreement  are  fair  and  reasonable,  as  compared  with  the  lower 
rates  charged  under  the  special  agreement  with  the  Ruabon 
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Coal  Companj,  regard  being  had  to  the  different  rate  of  costs 
of  carriage  to  the  railway  company,  the  Court  would  have  felt 
bound  to  submit  these  matters  to  a  detailed  investigation  by  an 
engineer  or  traffic  manager  of  a  railway,  who  would  be  able, 
by  calculations,  to  arrive  at  a  satisfactory  result,  upon  the 
principle  recognized  by  railway  companies  of  obtaining  the 
greatest  quantity  of  work  from  an  engine  at  the  least  expense  (>'). 
Mr.  Saunders,  in  paragraph  19  of  his  affidavit,  while  admitting 
the  existence  of  the  special  agreement  with  the  Ruabon  Coal 
Company,  says,  ''that  the  circumstances  justify  such  lower 
charge  per  mile,  and  that,  under  like  circumstances  and  subject 
to  like  conditions,  the  Great  Western  Railway  Company  are 
willing  and  have  offered  to  make  the  same  reduced  charge  per 
mile  to  all  other  coal  proprietors."  The  complainants  in  their 
first  affidavit  (paragraph  44),  and  in  the  affidavit  in  reply,  say 
that  it  is  impossible  for  them  to  enter  into  an  agreement  with 
stipulations  like  those  contained  in  the  special  agreement  with 
the  Ruabon  Coal  Company.  Why  it  is  impossible  they  do 
not  say.  But  in  the  course  of  the  argument  great  stress  was 
laid  by  their  counsel  upon  the  fact  that  there  are  several  places 
within  the  distance  of  100  miles  firom  BuUo  and  Lydney,  on 
the  Great  Western  Railway,  to  which  the  complainants  send 
their  coals,  and  that  the  Ruabon  collieries  are  at  a  greater 
distance  than  100  miles  firom  any  of  the  places  on  the  line  to 
which  they  send  their  coals;  and  that,  consequently,  it  was 
impossible  for  the  complainants  to  stipulate  for  the  sending  of 
coals,  so  as  to  take  advantage  of  the  diminished  rate,  above 
the  distance  of  100  miles.  It  was  strongly  urged  before  us 
that  the  reasons  for  fixing  upon  the  distance  of  100  miles  was, 
because  the  railway  company  knew  that  the  principal  traffic  of 
the  Forest  of  Dean  was  not  to  London,  which  is  beyond  the 
100  miles,  but  to  the  intermediate  stations  within  that  distance. 
But  it  is  to  be  remarked  that  no  sentence  of  the  complainants' 
affidavits  is  directed  to  that  point,  nor  is  there  to  be  found  in 
ihem  an  allegation  that  any  large  portion  of  their  traffic  lies 
within  the  100  miles.     The  learned  counsel  for  the  complainants 
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relied  on  the  30th  paragraph  of  Mr.  Saunders'  affidavit,  from 
which,  certainlj,  an  inference  to  that  effect  maj  be  drawn. 
That  paragraph  is  as  follows: — I  say  that  it  appears,  from 
returns  made,  that  the  average  receipts  per  ton  for  the  tonnage 
of  all  coal  sent  from  Bullo  or  Lydney  to  stations  on  the  Grreat 
Western  Railway,  including  terminals,  is  4c2.  only,  whilst  the 
average  receipts  per  ton  for  the  carriage  of  the  Ruabon  coal 
sent  to  stations  on  the  Great  Western  Railway,  including 
terminals,  is  Ss.  Id.  The  existence,  however,  of  such  a  &ct 
would  only  be  material  as  tending  to  show  that  the  special 
agreement  made  with  the  Ruabon  Coal  Company,  and  offered 
to  all  consignors  of  coals,  was  only  a  cloak  for  concealing 
undue  favour  and  partiality  to  the  Ruabon  Coal  Company  in 
their  coal  traffic.  Had  the  complainants  intended  to  rely  on 
this  point,  they  ought  to  have  specifically  referred  to  it  in  their 
affidavit,  in  order  that  an  opportunity  for  explanation  might 
have  been  afforded  to  the  Great  Western  Railway  Company. 
If  we  could  see  clearly  that  a  scale  of  rates  with  reference  to 
distance  had  been  framed  with  a  view,  and  having  the  eflfect,  of 
&vouring  the  Ruabon  coal  traffic,  and  prejudicing  the  Foresfc 
of  Dean  coal  traffic,  we  should  hold  it  to  be  an  undue  preference 
within  the  act,  in  accordance  with  the  decision  of  Jn  re 
Ransome  (^^).  But  we  have  no  sufficient  evidence  to  lead  us 
to  such  a  conclusion ;  and  although  the  complainants  may 
suffer  by  this  scale  of  rates  in  consequence  of  their  local 
position,  that  is  a  matter  which  the  Court  cannot  interpose  to 
remedy.  It  was  also  contended,  by  the  learned  counsel  for  the 
complainants,  that  it  was  impossible  for  them  to  accept  the 
agreement  in  the  terms  offered,  because  they  were  unable  to 
guarantee  so  large  a  traffic  as  would  yield  40,000/.  freight 
annually.  Now  according  to  the  construction  we  put  upon  the 
statute  17  &  18  Vict  c.  31,  it  is  not  contravened  by  a  railway- 
company  carrying  at  a  lower  rate  in  consideration  of  a  guarantie 
of  large  quantities  and  full  train  loads,  at  regular  periods^ 
provided  the  real  object  of  the  railway  company  be  to  obtain 
thereby  a  greater  remunerative  profit  by  the  diminished  coat 
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of  carriage,  although  the  effect  may  be  to  exclude  from  the 
lower  rate  those  persons  who  cannot  give  such  a  guarantie. 
The  result  is,  that  this  rule  must  be  dischai^d  with  costs. 

Kule  discharged  with  costs  (^^). 


1858. 


('•)  In  Oarton  v.  Bristol  and  Exeter 
Ry.  Cb.f  post,  WUleSf  J.,  said,  with 
reference  to  the  abore  case,  "It  is  a 
mistake  to  suppose  that  the  Court  there 
intended  to  decide  that  a  prima  facte 
case  of  preference  is  sufficiently  an- 
swered hj  stating  a  difference,  which 
may  or  may  not  be  material,  in  the  cir- 
cumstances between  the  carriage  for 
the  person  complaining  and  that  for 
the  person  alleged  to  have  been  pre- 
ferred, without  showing  that  snch  dif- 


ference practically  affects  the  fair  charge 
for  carriage  to  an  extent  proportionate 
to  the  difference  of  charge  actually 
made  by  the  company  to  their  several 
customers."  SeeMcholson*iCase{yd,2), 
infrii ;  and  see  also  Strich  y.  Swansea 
Canal  Co.,  16  C.  B.,  N.  S.  246;  33 
L.  J.,  C.  P.  240 ;  Digest,  ante,  p.  18, 
where  it  was  held  that  a  railway  com- 
pany may  charge  less  to  a  customer  in 
consideration  of  a  guarantie  to  secure  a 
fixed  minimum  of  tolls. 
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Nicholson  and  Another 


V. 


The  Gbeat  Western  Kailway  Company.    (No.  2.)  (*) 

Reference  of  questions  under  s.Softhe  Railway  and  Canal  Traffic  Act,  1854. 

The  affidavit  upon  which  the  mle  was  obtained  stated,  in  addition  to  the  com- 
plainants' former  case,  that  they  yerily  helieved  that  the  low  rates  charged  to  the 
Ruabon  Coal  Company,  taken  in  conjunction  with  the  other  advantages  afforded 
to  the  said  company  by  their  agreement  with  the  railway  company,  were  not 
remunerative  to  the  said  railway  company,  or,  if  in  any  degree  remunerative,  not 
nearly  so  much  so  as  the  higher  rates  charged  to  the  complainants  and  to  other 
traders  in  Forest  of  Dean  coaL  This  was  contradicted  by  the  defendants'  affi- 
davits. 

The  Coort  were  evenly  divided  as  to  whether  the  question  should  be  referred 
under  section  3  of  the  Railway  and  Canal  Traffic  Act,  1854. 

In  Michaehnas  Term^  1858^  Manisty,  Q.C.^  obtained  a  rule 
on  behalf  of  Messrs.  Nicholson,  coal  dealers,  in  the  Forest  of 
Dean,  calling  upon  the  Great  Western  Railway  Company  to 
show  cause  why  a  writ  of  injunction  should  not  issue  against 
them,  pursuant  to  the  Railway  and  Canal  Traffic  Act,  1854, 
enjoining  the  said  company  to  desist  from  giving  an  undue 


February  26, 
1860. 


(')  Beported  in  7  C.  B.,  N.  S.  756,      Brighton  and  South  Coast  Ry,  Co,, 
and   cited    in    Palmer    v.    London,     post. 
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preference  to  the  Ruabon  Coal  Company  (Limited)  for  or  in 
respect  of  the  carriage  of  coals  on  their  line  of  railway,  and 
enjoining  them  not  to  charge  the  complainants  for  the  carriage 
of  coals  at  a  higher  rate  than  they  charge  the  Ruabon  Coal 
Company,  having  a  due  regard  to  the  circumstances,  if  any, 
which  render  the  cost  to  the  railway  company  of  carrying  for 
the  one  party  less  than  the  cost  of  carrying  for  the  other, — 
and  why  the  company  should  not  pay  the  costs. 

The  affidavit  on  behalf  of  the  complainants  contained,  in 
addition  to  the  substance  of  the  affidavit  on  the  former  rule,  an 
allegation  that  the  complainants  verily  believed  that  the  low 
rates  charged  to  the  Ruabon  Coal  Company,  taken  in  con- 
junction with  the  other  advantages  afforded  to  the  said  com- 
pany by  their  agreement  with  the  railway  company,  were  not 
remimerative  to  the  said  railway  company,  or  if  in  any  degree 
remunerative,  not  nearly  so  much  so  as  the  higher  rates  charged 
to  the  complainants  and  to  other  traders  in  Forest  of  Dean 
coal;  and  that  the  complainants  believed  that,  if  the  matter 
were  submitted  to  a  detailed  investigation  by  an  experienced 
traffic  manager,  it  would  be  found  that  the  allegations  of  the 
deponent  were  true;  this  was  denied  by  the  affidavits  on  behalf 
of  the  defendants,  which  alleged  that  the  conveyance  of  coals 
under  the  agreement  with  the  Ruabon  Company  was  more 
profitable  to  the  railway  company  than  the  coal  traffic  from  the 
Forest  of  Dean. 


Montague  Smithy  Q.C.,  and  Phipson  showed  cause. 

The  compkinants  had  ample  opportunity  of  bringing  forward 
all  their  causes  of  complaint  on  the  former  occasion,  and  were 
fully  heard;  there  was  no  ground  for  impeaching  the  judgment 
at  which  the  Court  then  arrived,  nor  are  any  new  materials  now 
brought  forward  to  justify  the  Court  in  reversing  that  decision. 
[  Willes,  J. — This  rule  was  granted  for  the  purpose  of  enabling 
the  complainants  to  show  that  the  special  agreement  with  the 
Ruabon  Coal  Company  was  colourable,  and  aiForded  no  justi- 
fication for  the  difference  of  charge.  There  was  no  allegation 
on  the  former  occasion  that  the  agreement  was  not  perfectly 
bonft  fide,  or  that  the  benefits  derived  under  it  by  the  Great 
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Western  Railway  Company  were  not  a  ftill  equivalent  for  the 
decrease  of  charge  and  other  advantages  allowed  to  the  Buabon 
Coal  Company.]     In  giving  judgment  there^  the  Court  say, — 
(ante,  p.  142), — "  If  we  could  clearly  see  that  a  scale  of  rates 
with  reference  to  distance  had  been  framed  with  the  view,  and 
LaviDg  the  effect,  of  &vouring  the  Buabon  coal  traffic,  we 
should  hold  it  to  be  an  undue  preference  within  the  act,  in 
accordance  with  the  decision  of  the  Court  in  Ransome  v.  The 
Eastern    Counties  Railway    Company  {^).     But  we  have  no 
sufficient  evidence  to  lead  us  to  such  a  conclusion ;  and  although 
the  complainants  may  suffer  by  this  scale  of  rates,  in  consequence 
of  their  local  position,  that  is  a  matter  which  the  Court  cannot 
interpose  to  remedy."    The  question  is,  whether  that  is  made 
out  now.     The  affidavits  in  answer  show  that  the  contract  with 
the  Ruabon  Coal  Company  was  made  solely  for  the  purpose  of 
bringing  increased  traffic  on  the  Shrewsbury  branch  of  the  rail- 
way, which  the  Great  Western  Company  had  possessed  them- 
8el?es  of.     [  fFiHiams,  J. — The  judgment  of  the  Court  upon 
the  former  occasion  implies  that  there  must  be  a  just  and  due 
proportion  between  the  facilities  afforded  to  the  party  said  to  be 
preferred  and  the  advantages  secured  to  the  company.]     The 
only  affidavit  now  produced  is  that  of  one  of  the  complainants* 
He  does  not  suggest  that  there  is  any  disproportion  in  that 
respect;  nor  do  the  complainants  produce  the  affidavits  of  any 
traffic  manager,  engineer  or  other  person  conversant  with  rail* 
way  afl&irs,  to  show  that  the  terms  of  the  agreement  are  not 
fair  and  reasonable,  regard  being  had  to  the  interests  of  the 
railway  company.     The  new  matter  which  is  introduced  wholly 
falls  in  that  respect.     [JFrfe,  C.  J- — ^We  certainly  have  no  idea 
of  impeaching  or  dissenting  from  the  judgment  pronounced  on 
the  former  occasion.]     The  present  affidavit  discloses  no  new 
facts ;  and  it  is  distinctly  and  conclusively  answered  by  the 
affidavits  filed  in  answer.     {^Erle,  C.  J. — Confining  it  to  the  new 
matter,  Mr.   Nicholson's  suggestion  is  certainly  answered  by 
persons  who  have  every  means  of  forming  a  correct  judgment 
on  the  subject,  and  who  have  all  the  figures  before  th«m.]    The 
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compkinftnti  should  at  least  have  inentioned  in  their  affidavit 
the  &ct  of  similar  agreements  having  been  offered  to  and  rejected 
by  them.  l^WtUiams,  J.,  referred  to  Harris  v.  The  Cockers- 
mouth  and  Workington  Railway  Company  (')•] 

Manisty,  Q.C.,  and  C,  Pollock  in  support  of  the  rule.  If 
the  affidavit  upon  which  the  rule  was  granted  is  not  sufficient 
to  warrant  the  Court  in  coming  to  the  conclusion  that  the 
charges  made  to  the  coal  owners  of  the  Forest  of  Dean  are 
imreasonable  as  compared  with  those  made  to  the  Kuabon  Coal 
Company,  enough  at  all  events  appears  to  induce  them  to  pat 
the  matter  in  a  train  for  investigation  in  the  mode  pointed  out 
by  the  statute.  The  affidavits  now  produced  by  the  Great 
Western  Railway  Company  fiul  to  show  that  their  agreement 
with  the  Kuabon  Coal  Company  is  a  remunerative  one  to  them. 
The  main,  indeed  the  only,  ground  upon  which  they  seek  to 
uphold  its  propriety,  is,  that  the  ''  continuous  lead"  of  100  miles 
is  more  remunerative  than  a  shorter  run.  But  they  altogether 
suppress  the  &ct  that  at  Wolverhampton  there  is  a  break  of 
guage,  which  necessitates  the  employment  of  two  sets  of  trucks 
and  two  engines,  and  for  which  a  charge  of  one  penny  per  ton 
only  is  made.  The  fact  upon  which  they  rely  for  their  justifica- 
tion of  the  di£ference  of  charge  fiiils  them.  {^Erle,  C.  J. — They 
state  positively  that  the  agreement  is  remunerative.]  True; 
but  the  ground  upon  which  they  rest  that  condusion  is  not 
correctly  stated.  To  justify  a  difference  of  charge  the  advan- 
tage to  the  railway  company  must  at  least  equal  the  amount  of 
that  difierence  (*).  Now  the  diffisrence  in  charge  for  the  con- 
veyance of  ooak  &om  Ruabon  to  Reading,  and  from  Lydney  to 
Reading,  is  twopence  only,  though  the  former  distance  is  sixty- 
five  miles  more  than  the  latter;  again,  from  Lydney  to  London 
die  distance  is  133^  miles,  and  firom  Ruabon  to  London  198 
miles,  and  yet  the  charge  for  both  is  eight  shillings  and  six- 
pence  per  ton,  and  trucks  are  charged  to  the  complainants  one 
shilling  and  five-pence,  and  to  the  Ruabon  Company  one 
shilling  only  per  ton,  and  yet  they  have  to  break  the  guage  at 

(»)  Ante,  p.  97.  (*)  See  ffaHon  v.  BrUtol  and  Exeter  Sy,  Co^pogL 
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WolTerhninptoD.     The  affidavits  do  not  show  a  corresponding 
advantage  to  the  railway  company  from  the  lower  rates  charged 
to  the  Raabon  Coal  Company^  as  compared  with  those  charged 
to  the  Forest  of  Dean  coal  owners.     [Erie,  C.  J. — The  con- 
tinuous lead  is  not  the  only  advantage  secured  to  the  Great 
Western    Railway  Company  by  their    agreement  with    the 
Soabon  Coal  Company;    they  rely  also  upon  the  regularity 
and  full  train  loads.    AH  this  was  disposed  of  on  the  former 
rale.    What  you  have  now  to  do,  is,  to  show  that  that  decision 
was  come  to  on  imperfect  materials.]     Upon  the  whole  &cts 
taken  together,  the  statements  in  all  the  affidavits,  new  and  old, 
it  is  submitted  that  a  case  for  inquiry  is  fully  made  out.    [^ErUy 
C.  J. — The  old  affidavits  are  disposed  o£      The  only  new 
feature  imported  into  the  case  is,  that,  in  the  opinion  of  Messrs. 
Nicholson,  the  agreenient  with  the  Kuabon  Coal  Company  is 
not  so  remunerative  to  the  Great  Western  Railway  Company 
as  to  justify  their  entering  into  or  continuing  it.]    The  amended 
state  of  fSeu^ts  necessarily  involves  very  much  of  what  was  before 
the  Court  on  the  last  occasion.     The  Court  then  held  that  a 
diiference  of  charge  called  for  an  answer.     Whether  the  re- 
muneration   which    the    company    derive    from   the   special 
agreement  be  more  or  less  is  not  the  sole  question  to  be 
determined.  The  real  question  is,  whether  the  excessive  charge 
to  the  complainants  is  warranted  by  any  of  the  circumstances 
relied  on  for  its  justification  by  the  railway  company.     Profit 
and  remuneration,  in  the  ordinary  conmiercial  sense,  can  have 
no  reference  to  cases  arising  imder  this  statute,  where  the  only 
inquiry  is,  whether  or  not  an  undue  or  unreasonable  preference 
is  given  to  one  individual  over  another,  or  an  undue  prejudice 
imposed.     In  the  course  of  the  former  argument  in  this  case, 
Mr.  Justice  Willes  threw  out  a  suggestion  that  it  is  for  the 
applicant  to  make  out  a  prim&  facie  case  of  inequality ;   but 
that  the  prim&  facie  case  being  made  out  the  onus  is  cast  upon 
the  company  to  justify  the  chai^. 

Cur.  adv.  vult 
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Erie,  C.  J. — This  rule  was  in  substance  an  application  by 
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the  complainants  to  the  Court  to  review  the  judgment  which 
was  given  against  them  in  the  year  1858  (*). 

Upon  that  occasion  there  was  the  most  ample  investigation. 
Affidavits  were  filed  in  reply:  questions  were  referred  to  the 
master  for  report :  and  judgment  was  given^  after  fuU  considera- 
tion, affirming  a  principle  which  has  been  repeatedly  recognized, 
viz.,  that  a  railway  company  may  lawfully  make  a  difference  in 
their  rate  of  charges  in  regard  to  a  contract  for  a  large  quantity 
of  goods,  to  be  supplied  in  constant  regularity,  and  to  be  carried 
a  long  distance.  Any  company  may  on  this  ground  make  an 
abatement  from,  their  prices  in  proportion  to  the  advantages 
they  derive  from  the  contract,  without  being  liable  either  for  an 
undue  preference  or  for  causing  an  undue  prejudice. 

In  the  judgment  it  was  observed,  that,  if  the  complainants 
had  disputed  <'  that  the  rates  charged  without  agreement  are 
fair  and  reasonable  as  compared  with  the  lower  rates  charged 
under  the  special  agreement  with  the  Ruabon  Coal  Company, 
regard  being  had  to  the  different  rate  of  cost  of  carriage  to  the 
railway  company,  the  Court  would  have  felt  bound  to  submit 
these  matters  to  a  detailed  investigation  by  an  engineer  or 
traffic  manager ;''  and  the  complainants  renew  their  application, 
with  many  of  the  former  materials,  adding  their  own  affidavit 
disputing  the  point  as  suggested  in  the  judgment. 

The  affidavits  in  answer  give  a  distinct  denial  to  this  affidavit 
of  the  complainants.  The  officers  of  the  company  state  that 
the  advantages  in  the  contract  are  found  by  experience  to 
compensate  the  abatement  in  price ;  and  their  statement  of  the 
fact  is  corroborated  by  the  opinions  of  men  of  skill  in  railway 
traffic. 

This  would  be  to  me  a  sufficient  ground  for  dischai^ng  the 
rule.  But  we  have  been  pressed  with  the  argument  that 
Messrs.  Nicholson  are  moving  for  a  reference  of  the  questions 
arising  on  the  contract,  and  that  such  reference  may  more 
certainly  discover  the  trutli,  and  therefore  should  be  granted ; 
and,  as  two  of  my  brethren,  for  whom  I  have  the  highest 
respect,  are  of  this  opinion,  I  add  my  reasons  for  not  coinciding 
with  them. 

(*)  See  Xichol»on*t  Cage  (No.  1),  unte,  p.  121. 
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Firsts  I  understand  the  affidavits  on  both  sides  so  far  as  to 
be  confident  that  Messrs.  Nicholson's  case  is  answered  in  fact 
and  in  law^  unless  the  principal  officers  of  the  defendants  and 
the  principal  traffic  managers  of  three  important  railways  have 
sworn  Msely.  I  do  not  doubt  the  veracity  of  these  deponents, 
and  I  see  no  reason  for  putting  on  them  the  indignity  of  refer- 
ring the  question  whether  they  ought  to  be  believed,  or  on  the 
company  the  peril  of  protracted  litigation  and  indefinite  risk. 

Secondly,  the  defendants  have'  ofifered  not  only  the  same 
terms  of  contract  to  all  persons  equally,  but  also  analogous 
terms  for  smaller  quantities. 

I  take  the  firee  power  of  making  contracts  to  be  essential  for 
making  commercial  profit.  Bailway  companies  have  that  power 
as  firee  as  any  merchants  (^),  subject  only  (as  to  this  Court)  to 
the  duty  of  acting  impartially,  without  respect  of  persons;  and 
this  dufy  is  performed  when  the  ofBsr  of  the  contract  is  made  to 
all  who  wish  to  adopt  it.  Large  contracts  may  be  beyond  the 
means  of  small  capitalists ;  contracts  for  long  distances  may  bo 
beyond  the  needs  of  those  whose  traffic  is  confined  to  a  home 
district ;  but  the  power  of  the  railway  company  to  contract  is 
not  restricted  by  these  considerations. 

If  it  were  neoessary  to  go  into  the  inquiry,  I  am  not  satisfied 
that  Lydney  can  claim  the  same  accommodation  as  Kuabon 
because  it  happens  to  be  on  the  same  railway.  The  two  places 
are  on  two  distinct  branches,  situate  many  miles  apart;  and  the 
circumstances  of  the  two  branches  do  not  appear  to  me  to  be 
the  same  (^).  Moreover,  the  first  application  of  the  com- 
plainants was  argued  on  the  ground  of  disadvantage  to  them  in 
competing  for  traffic  to  the  neighbourhood  of  London;  and 
particular  attention  was  drawn  to  Cookham,  near  Reading. 
On  the  second  application,  they  object  that  the  100  mile  clause 
is  an  unjust  bar  to  them,  because  their  traffic  is  for  the  most 
part  confined  to  a  district  nearer  home  than  100  miles.  If  so, 
all  the  grievances  relating  to  London  and  other  distant  places 
are  unreal ;  and,  if  Ruabon  coal  can  be  carried  up  to  Didcot 
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Cj  See  note  (*)  in  Harris  y,  Coelter- 
MinUkand  Workington  Ry.  Co.,  ante, 
p.  104. 


C)  See  note  (*)  in  7%e  CaUrkam 
Ry,  Co,  ▼.  The  Brighton  and  South 
Eastern  Ry.  Cos.,  ante,  p.  36. 
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and  down  to  the  neighbourhood  of  Gloucester^  so  as  to  compete 
with  Lydnej  coal^  it  probably  is  a  different  article^  and  in 
demand  irrespective  of  the  price  charged  for  carriage;  for, 
Kuabon  coal  under  those  circumstances  would  pay  seTcn 
or  eight  shillings  per  ton,  and  Lydney  coal  only  three  or 
four  shillings  per  ton. 

It  is  said  in  the  affidavits  that  Buabon  is  good  hearth  coal« 
and  Lydney  is  in  great  part  good  furnace  coal.  If  this  be  so, 
it  may  account  for  a  different  demand.  In  the  Caterham  Case  (^)» 
the  Court  declared  the  necessity  for  caution  in  controlling 
rights  on  so  vague  a  ground  as  undue  disadvantage  to  others : 
and  certainly  extreme  caution  is  necessary  in  ascertaining  that 
there  is  a  real  grievance,  requiring  a  remedy,  before  the  Court 
interferes  so  as  to  annul  a  very  important  contract,  and  to 
destroy  very  valuable  interests,  and  to  take  away  the  power  of 
making  any  contracts  in  future  with  security. 

Thirdly,  in  order  to  adopt  a  reference  with  advantage,  it  is 
necessary  to  decide  what  is  to  be  referred,  to  whom,  and  how  he 
is  to  make  his  inquiry,  and  what  is  to  be  the  effect  of  his 
answer.  I  think  that  no  practical  question  can  be  suggested 
for  reference.  The  dispute  is,  whether  a  certain  profit  for 
carrying  at  7-16ths  of  a  penny  per  ton  per  mile  is  greater  than 
some  unknown  profit  or  loss  for  carrying  at  8-16ths  of  a  penny 
per  ton  per  mile.  The  engine  costs  a  certain  sum  per  day.  That 
cost  can  be  earned  only  by  drawing  a  weight  a  distance  per  day. 
The  Buabon  engine  by  the  contract  may  be  taken  to  draw  200 
tons  100  miles  at  7-16ths  of  a  penny,  and  the  cost  of  the  engine 
may  be  paid  by  thirty  miles,  and  then  the  seventy  miles  would 
be  the  profit  What  the  Lydney  engine  is  to  draw  is  by  the 
hypothesis  uncertain.  Messrs.  Nicholson  and  their  party  refuse 
to  contract,  and  require  to  send  what  they  choose  and  when 
they  choose, — it  may  be  nothing  on  one  day,  fifty  tons  fifly 
miles  on  another  day,  400  tons  100  miles  on  another  day,  and 
so  on.  If  these  be  the  facts,  it  seems  impossible  to  tell  the  pro- 
portion which  the  known  sum  bears  to  the  unknown.  But  the 
advantage  derived  from  a  regular  supply  is  not  confined  to  profit 


(•)  Ante,  p.  34. 
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from  the  engine :  and  a  reference  limited  to  that  point  would  be 
imperfect.  Bj  regularity,  the  line  may  be  utilized  to  the 
utmost,  by  arranging  time  for  motion  of  heavy  traffic^  and  time 
when  the  line  is  to  be  cleared  for  fast  trains ;  and  all  the  pro- 
visions for  deposit  and  distribution  at  the  terminus  of  arrival 
can  be  used  to  the  utmost  advantage,  and  the  danger  of  collision 
and  the  danger  of  litigation  about  delay  can  be  better  guarded 
against  All  these  latter  considerations  are  a  value  to  the 
company  in  their  contract;  but  they  cannot  be  compared,  to 
ascertain  it  by  a  reference,  without  defining  the  subject  to  be 
compared ;  and,  for  the  reasons  above  given  in  respect  of  the 
engine,  it  seems  to  me  that  that  cannot  be  done.  I  would  add, 
that,  if  a  contract  was  bon&  fide  made  for  profit  on  each  side, 
and  the  profit  on  one  side  turned  out  greater  than  was  expected, 
I  do  not  think  that  this  Court  should  declare  the  contract  void 
on  such  a  ground. 

Furthermore,  supposing  the  question  for  reference  to  be 
settled,  then  the  difficulty  about  naming  the  referee  would  arise; 
the  parties  would  not  agree,  and  the  Court  has  no  judicial 
knowledge  of  competency  for  the  office.  This  duty  of  deciding 
was  cast  on  the  Court  as  an  impartial  tribunal  of  sufficient 
intelligence ;  and  it  ought  not  to  depute  that  duty  to  another, 
unless  it  could  be  better  performed  by  him.  Where  the  validity 
of  a  contract  involving  £40,000  per  annum  to  the  carriers,  and 
probably  more  to  the  coal  owners,  and  100,000  tons  of  coal  per 
week  to  London  and  its  vicinity  is  at  stake,  the  danger  of  bias 
is  very  great ;  and  the  Court  has  no  means  of  insuring  the  parties 
against  its  effect  on  a  referee.  Although  the  legislature  has 
empowered  the  Court  to  take  advice,  I  do  not  think  that  power 
would  be  properly  exercised  upon  the  questions  raised  here. 

Furthermore,  supposing  the  question  and  the  referee  were 
settled,  then,  how  is  he  to  inquire  ? (')  Is  it  by  reading  affidavits  ? 
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n  It  is  tabmitted  that  »U  these 
questions  are  snfBcicDtlj  answered  bj 
the  bognage  of  s.  3  of  the  Act  of  1854: 
''It  ahall  be  lawful  for  the  Coart  to 
bear  and  determine  the  matter  of  snch 
complaint,  and  /or  that  purpose,  if 
tnch  Court  shall  think  fit,  to  direct  and 


prosecute  in  tuck  mode  and  by  snch 
engineers,  barristers  or  other  persons  as 
they  shall  think  ])roper,  all  snch  in- 
quiries as  may  be  deemed  necessary  to 
enable  snch  Coart  to  form  a  just  judg- 
ment." 
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If  SO,  why  is  not  the  Court  as  competent  to  appreciate  them  ? 
Is  it  by  examining  witnesses?  If  so,  by  what  authority  are 
they  to  be  examined  or  sworn ;  and  how  are  the  parties  to  be 
represented  at  the  trial?  As  here,  by  counsel  and  attorneys? 
Or  is  it  by  his  own  preconceived  opinions?  If  bo,  would  that 
be  satisfactory  ? 

Lastly,  if  the  question,  and  the  referee,  and  the  mode  of 
trial  were  settled,  and  the  answer  is  given ;  what  is  to  be  the 
effect?  Is  it  to  bind  the  Court  as  an  award?  I  should  say, 
certainly  not ;  and,  if  not,  I  see  no  reason  why  it  should  be 
thought  superior  to  the  opinion  of  the  traffic  managers  in  the 
affidavits  now  before  us. 

For  these  reasons,  I  dissent  from  the  proposal  for  referring 
any  questions  in  this  case  to  a  referee,  and  I  think  the  rule 
should  be  discharged :  but,  as  the  Court  is  equally  divided  in 
opinion,  the  rule  drops. 


Williamsy  J. — I  am  of  opinion  that  the  rule  ought  to  be 
made  absolute  for  the  reference  sought.  By  the  3rd  section  of 
the  statute  17  &  18  Vict  c.  31,  under  which  the  rule  was 
obtained,  the  Court  is  expressly  empowered,  for  the  purpose  of 
determining  the  matters  as  to  which  the  complaint  is  made,  to 
direct,  in  such  mode,  and  by  such  engineers,  barristers  or  other 
persons  as  they  shall  think  proper,  all  such  inquiries  as  may  be 
deemed  necessary  to  enable  the  Court  to  form  a  just  judgment 
on  the  matters  of  complaint. 

The  present  complaint  appears  to  me  to  call  for  the  exercise 
of  this  power,  which  was  doubtless  conferred  upon  the  Court 
because  it  was  deemed  to  be  a  tribunal  unsuited,  without  such 
assistance,  to  dispose  of  various  questions  of  fact  which  may  be 
brought  before  it  of  such  a  nature  that  men  of  practical  experience 
in  matters  of  that  kind  alone  can  properly  inquire  into  them. 

In  the  present  case,  after  considering  the  affidavits,  I  feel  that 
certain  questions  of  fact  require  fiffther  investigation  in  order 
to  decide  justly  on  the  matter  of  the  complaint;  and  I  think  those 
questions  are  of  such  a  nature  that  no  one  but  a  practical  man 
can  properly  investigate  them. 

This  opinion  is  fortified  by  the  anxiety  of  the  applicants  that 
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resistance  of  the  company, — seeing  that  there  is  no  suggestion  of    Nicholson 
insolvency,  and  that  the  inquiry  must  take  place  at  the  peril  of 
the  applicants  being  made  liable  to  all  the  costs  of  it,  if  it 
should  turn  out  that  they  are  in  the  wrong  in  asking  for  it. 

I  think  it  right  to  add,  in  consequence  of  what  has  been  said, 
that  it  would,  in  my  opinion,  go  far  to  frustrate  this  act  of 
parliament  if  the  ordinary  rule,  that  the  Court  must  dismiss  the 
appUcation  if  the  matters  on  which  it  is  founded  are  met  by 
counter  affidavits  in  denial,  were  to  be  enforced. 

We  should  not  be  bound  to  adopt  the  report  made  by  the 
person  to  whom  the  investigation  was  entrusted.  We  might 
decline  to  act  on  it  if  we  thought  it  was  founded  on  any  mis- 
take or  misapprehension,  or  was  for  any  other  reason  unsatis- 
factory. 

On  the  whole,  therefore,  I  can  see  no  harm  which  can  arise 
from  our  granting  the  inquiry ;  whilst,  by  refusing  it,  my  own 
mmd  at  all  events  is  left  in  doubt  whether  we  are  doing  justice ; 
and  we  are  perhaps  shutting  out  such  a  knowledge  of  the  truth 
as  would  altogether  reverse  our  view  of  the  merits  of  the  contest 
between  these  parties. 


fVilles,  J. — In  this  case  I  think  the  reference  asked  for  ought 
to  be  made.  It  is  true  that  the  statements  in  the  affidavits  of 
the  applicants  are  vehemently  contradicted  by  the  officers  of 
the  company  and  the  other  persons  whose  affidavits  they  have 
brought  forward ;  but  this,  after  all,  is  nothing  more  than  taking 
issae  upon  those  statements  with  circumstances  the  truth  of 
which  the  applicants  have  not  had  the  opportunity  of  contesting. 
In  my  opinion  it  would  be  unfair  to  the  applicants  to  decide 
upon  a  trial  on  affidavits,  in  which  the  company  have  the  advan- 
tage of  swearing  last  as  to  circumstances  within  their  peculiar 
knowledge,  without  any  opportunity  for  cross-examination;  and 
to  insure  a  proper  investigation,  we  ought  to  refer  it  to  a  traffic 
manager  to  determine,  upon  heanng  evidence  on  each  side,  with 
the  means  of  testing  its  correctness,  whether  or  not  the  advan- 
tages which  the  company  derive  from  the  special  contract  are 
fiurly  worth  the  difference  of  charge  made ;  in  other  words, — to 
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adopt  the  language  of  my  brother  Crowder^  when  this  case 
was  formerly  before  this  Court,  whether  the  rates  charged 
without  agreement  are  fair  and  reasonable  as  compared  with  the 
lower  rates  charged  under  the  special  agreement  with  the  Rua- 
bon  company,  regard  being  had  to  the  different  rate  of  cost  of 
carriage  to  the  railway  company. 

No  difference  of  charge  has  ever  been  held  justified  in  this 
Court  by  the  circumstance  of  its  being  part  of  a  transaction  in 
which  the  company  has  a  commercial  advantage,  if,  as  is  alleged 
here,  they  obtain  it  by  an  undue  preference  of  the  complainant*s 
rivals,  or  by  putting  him  to  an  unfair  disadvantage. 

Upon  the  affidavits  now  before  the  Court,  an  inquiry  would 
unquestionably  have  been  directed  upon  the  former  hearing; 
and,  in  deciding  without  it,  I  cannot  but  apprehend  that  the 
Court  may  unwittingly  sanction  iniquity. 

Keating^  J. — I  concur  in  the  judgment  delivered  by  the 
Lord  Chief  Justice.  I  will  only  add  one  word  in  reference  to 
what  has  &llen  from  my  brother  Willes,  I  do  not  in  the  least 
understand  that  the  judgment  sanctions  the  notion  that  the 
simple  &ct  of  denial  of  the  allegations  on  the  part  of  the  appli- 
cant by  the  company,  against  whom  the  application  was  made, 
would  entitle  the  company  to  discharge  the  applicant's  rule,  as 
in  each  case  all  the  circumstances  would  bo  considered.  In  the 
present  case,  looking  to  the  allegations  contained  in  the  appli- 
cant's affidavit,  and  also,  I  would  add,  the  omission  of  anything 
to  give  weight  to  those  allegations  by  inquiries  made,  or  pro- 
posed to  be  made,  by  skilled  persons — traffic  managers,  en- 
gineers and  others— and  weighing  those  allegations  against  the 
statements  in  the  affidavit  brought  by  the  company  in  answer  to 
the  rule,  it  is  upon  the  special  circumstances  of  this  case  that 
the  Lord  Chief  Justice  and  myself  are  of  opinion  that  the  rule, 
under  those  circiunstances,  should  bo  discharged. 

The  Court  being  thus  equally  divided,  the  rule  dropped. 
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The  Eastern  Coitnties  Railway  CoMPAinr.    (No.  4.)  0) 

Undu€  Pr^erenee — Coal  Traffic, 

By  A  nilwAj  company's  tariff,  which  had  been  previoasly  sanctioned  by  this  Court, 
a  reduced  rate  was  published  for  the  carriage  of  coals  in  quantities  of  not  less  than 
two  hundred  tons  or  thirty-fire  trucks,  consigned  to  any  one  of  certain  specified 
districts.  The  company  afterwards  charged  such  reduced  rate  for  the  carriage  of 
coals  consigned  by  dealers  at  P.  in  the  prescribed  quantities  of  thirty-five  trucks 
for  one  of  such  districts,  though  not  carried  by  the  company  in  one  train  load  all 
the  way,  the  company  for  their  own  conrenience,  in  consequence  of  steep  gradients 
which  would  otherwise  haye  required  increased  steam  power,  detaching  at  C.  some 
of  the  trucks  from  the  train,  and  sending  them  on  afterwards  by  the  ordinary 
goods  or  other  trains  to  which  they  might  be  advantageously  attached.  None  of 
the  coals  were  ever  left  at  C.  for  consumption  there,  but  were  all  carried  to  the 
district  to  which  they  had  been  so  consigned :— Held,  that  by  so  doing  the  com- 
pany had  not  given  an  nndue  preference  to  the  consignors  at  P.,  sincC)  the  tariff 
being  valid,  it  was  immaterial  how  the  company  carried  the  coals  most  conveniently 
to  themselves,  provided  the  tariff  was  not  infringed. 

This  was  a  rule  calling  on  the  Eastern  Counties  Railway 
Company  to  show  cause  why  a  writ  of  injunction  should  not 
issue  against  them  pursuant  to  the  Railway  and  Canal  Traffic 
Act,  1854,  enjoining  the  said  railway  company  to  desist  from 
charging  the  Peterborough  coal  dealers  for  the  carriage  ef 
coals  brought  from  Peterborough  to  or  towards  Keedham 
Market,  Stowmarket,  Elmswell,  Thurston,  Bury  St.  Edmunds, 
Hadleigh,  Mellis  and  Diss,  in  quantities  of  less  than  200  tons 
or  thirty-five  trucks,  according  to  the  rates  specified  in  the  tariff 
for  the  carriage  of  coals  in  entire  trains  of  200  tons  or  thirty- 
fire  trucks,  and  not  according  to  the  rates  in  the  said  tariff  for 
the  carriage  of  coals  of  less  quantities  than  200  tons  or  thirty- 
five  trucks,  and  to  desist  fi:om  giving  an  undue  preference  to 
the  Peterborough  coal  dealers  in  respect  of  the  carriage  of  coals 
brought  from  Peterborough  to  or  towards  Ipswich,  Needham 
Market,  Stowmarket,  Elmswell,  Thurston,  Bury  St.  Edmunds, 
Hadleigh,  Mellis  and  Diss,  and  to  desist  from  subjecting 
Frederick  Ransome  and  the  Ipswich  dealers  in  sea-borne  coals 

(')  Reported  in  8  C.  B.,  N.  S.  709;  Palmer  v.  London,  Brighton  and 
29   L.  J.»   C.  P,  329,  and   cited   in      South  Coast  Ry,  Co.,  pott. 
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to  undue  disadvantage  in  respect  of  tbe  carriage  of  coals  from 
Ipswich  to  or  towards  Needham  Market,  Stowmarket,  Elms- 
well>  Thurston,  Bury  St  Edmunds,  Hadleigh,  Mellis  and  Diss. 

It  appeared  that  the  company  had  published  a  scale  of 
reduced  rates  for  the  carriage  of  coals  in  quantities  of  full 
train  loads,  viz.,  200  tons  or  thirty-five  trucks,  to  certain  dis- 
tricts which  had  been  adjusted  and  assigned  by  them,  one  of 
which  districts.  No.  8,  comprised  several  of  the  places  men- 
tioned in  this  rule.  Such  adjustment  of  districts  had  been 
recognized  by  the  Court  in  Re  Ransome  v.  The  Eastern  Coun^ 
ties  Railway  Company  (^),  when  the  principle  was  sanctioned 
of  a  reduced  rate  for  the  carriage  of  full  train  loads  to  such  dis- 
tricts. The  chief  ground  of  complaint  on  which  the  present 
rule  was  obtained  was,  that  the  company  carried  coals  froni 
Peterborough  to  No.  8  district  in  less  quantities  than  full  train 
loads  at  the  reduced  rate  applicable  only  to  coals  carried  iu 
entire  trains  of  200  tons  or  thirty-five  trucks,  while  the  com- 
pany charged  the  complainant  the  higher  rate,  except  when  he 
complied  with  the  regulation  of  sending  a  full  train  load.  In 
support  of  this  it  was,  amongst  other  things,  stated  in  the  affidavit 
of  the  complainant  that,  according  to  his  belief,  the  coals  carried 
by  the  company  for  the  inland  coal  dealers  start  *'  from  Peter- 
borough in  special  trains,  but  not  consisting  of  thirty-five  trucks 
or  200  tons,  and  that  when  the  train  reaches  Cambridge  (which 
is  distant  from  Peterborough  forty-five  miles)  the  said  train  no 
longer  remains  a  special  or  full  coal  train,  and  such  coals  as  are 
not  left  at  Cambridge  are  taken  on  firom  that  place  to  the  places 
in  district  No.  8,  by  different  engines,  and  form  part  of  the 
ordinary  goods  train." 

It  was  also  shown  that  coals  firom  Peterborough  had  been 
brought  by  the  company  into  No.  8  district  by  the  ordinary 
goods  train,  and  not  in  full  train  loads  of  200  tons,  the  carriage 
of  which  there  was  some  reason  to  believe  had  been  charged 
for  by  the  company  at  the  lower  rate  as  if  they  had  been 
conveyed  in  a  full  train  loiad  of  200  tons.  In  answer  to  this, 
there  was  an  affidavit  by  Mr.  Moseley,  the  traffic  manager,  to 
the  efifect  that  the  Peterborough  dealer  always  delivered  full 
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train  loads  for  a  single  district,  in  order  to  be  entitled  to  the 
benefit  of  the  reduced  scale,  although  the  coals  might  be  so 
delivered  for  the  purpose  of  being  detached  or  distributed  at 
more  than  one  place  in  such  district,  and  might  consequently 
be   reduced  below  the  quantity  of    200  tons  or  thirty-fire 
tracks  before  the  journey  was  completed.     The  aflSdavit  of 
Mr.   Moseley  also  contained  the  following  passages,  viz.: — 
**  On  the  28th  of  October,  1858,  an  alteration  was  made  by 
the  Eastern  Counties  Railway  Company  in  the  arrangement 
of  the  working  of  their  coal  traffic  to  and  through  Cambridge, 
and  since  the  alteration  the  arrangement  has  been  as  follows — 
that  is  to  say,  the  engines  by  which  the  company  convey  coal 
from    Peterborough  to    Cambridge  return   with  empty  coal 
trucks  to  Peterborough,  and  each  entire  train  for  the  No.  8 
district  of   200  tons   or  thirty-five  trucks  is    reduced  from 
thirty-five  to  twenty-five  trucks  at  Cambridge,  in  order  that 
the  engine,  which  carries  them  onwards  along  the  single  line 
of  railway  between  the  stations  of  Cambridge  and  Bury  St. 
Edmunds,  may  ascend  the  steep  gradients  which  extend  firom 
Cambridge  in  the  direction  of  Bury  St.  Edmunds,  with  greater 
facility  and  with  less  risk  of  the  said  train  dividing  by  reason 
of  the  fi:acture  of  the  coupling  chains  thereof.     And  I  fiirther 
say,  that  in  many  cases  the  same  engine  goes  on  to  Ipswich, 
and  commences  dropping  and  distributing  coals  in  No.  8  dis- 
trict at  Thurston,  and  at  the  stations  between  Thurston  and 
Ipswich ;  and  if  there  are  any  coals  to  be  dropped  or  delivered 
in   the   said  last  mentioned  district  at  any  station  beyond 
Ipswich,  they  are  worked  onwards  by  the  ordinary  mixed 
goods  and  coal  train  which  plies  fix)m  Ipswich  in  the  direction 
of  London.'*    "  The  portion  of  the  said  train  (say  ten  trucks) 
which  is  so   lefl  at   Cambridge,  as  aforesaid,  is  worked  as 
follows,  that  is  to  say, — on  the  same  day  generally  that  the 
former  portion  of  the  said  train  leaves  Cambridge,  coals  are 
forwarded  by  one  of  the  ordinary  mixed  goods  and  coal  trains 
which  leaves  Cambridge  for  Buiy  St.  Edmunds,  or  else  by 
the  ordinary  mixed  goods  and  coal  train  which  plies  between 
Cambridge   and  Ipswich;   and  I   further  say,  that  the  said 
mixed  goods  trains  are  appointed  to  and  do  run,  whether 
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there  is  any  coal  traffic  for  them  or  not ;  and  t?hen  coals  are 
sent  by  the  Bury  St.  Edmund's  train,  which  goes  no  further 
than  the  last  mentioned  place,  they  are  picked  up  by  the  train 
which  leaves  Cambridge  for  Ipswich,  and  are  distributed  in 
the  same  course  and  order  as  have  already  been  described  in 
this  paragraph  in  respect  to  the  coals  sent  by  the  said  last 
mentioned  train ;  and  I  fiirther  say,  that  if  the  company  were 
compelled  to  transmit  each  entire  train  of  200  tons  or  thirty- 
five  trucks,  simultaneously  into  the  said  No.  8  district,  without 
taking  advantage  of  such  arrangements  as  have  been  described 
in  this  paragraph,  the  cost  of  transmitting  such  trains  would 
be  increased  to  a  degree  which  would  render  it  impossible  for 
the  said  company  to  afford  to  carry  coals  according  to  the 
scale  so  applicable  as  aforesaid  to  entire  trains  of  200  tons  or 
thirty-five  trucks." 

Bovilly  Q.C.,  and  Bushby  showed  cause  against  the  rule. 

Power y  Q.C.,  and  Couch  were  heard  in  support  of  the  rule. 

Erky  C.  J.  (after  stating  the  terms  of  the  rule  as  set  out, 
antSy  p.  155). — The  tariff  in  question  has  been  under  the 
consideration  of  the  Court,  and  its  principle  has  been  sane* 
tioned  more  than  once;  that  principle  being  that  a  nulway 
company  may  reasonably,  with  a  view  to  their  own  advantage, 
give  encouragement  and  facilities  to  persons  bringing  lai^ 
quantities  of  goods  for  conveyance  for  long  distances,  which 
they  do  not  afford  to  persons  bringing  goods  in  smaUer  quan- 
tities, and  to  be  carried  shorter  distances.  The  tariff  in  question 
is  framed  upon  that  principle;  and  the  principle  specifically 
applied  to  the  scale,  was,  that  when  the  Peterborough  coal 
dealers  consigned  coals  to  the  particular  district  numbered  8  in 
full  train  loads  of  thirty-five  trucks  or  200  tons,  the  company, 
according  to  the  tariff,  were  at  liberty  to  charge  them  the  lower 
rate  which  is  now  complained  of.  The  ground  upon  which  the 
injunction  is  asked,  is,  that  the  privilege  of  having  their  coals 
carried  into  No.  8  district  at  the  lower  rate  was  accorded  to 
the  Peterborough  dealers  where  the  consignment  was  of  leas 
than  200  tons  or  thirty-five  trucks,  and  that  the  same  advan- 
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tage  18  i/vithheld  from  the  Ipswich  dealers  in  sea-borne  coals. 
Upon  examining  the  affidavits  on  both  sides^  the  conclusion  I 
have  come  to  is,  that  the  rule  should  be  discharged,  the  com- 
plainant not  having  made  out  that  the  company  have  carried 
coals  from  the  Peterborough  dealers  at  a  lower  rate  than  that 
prescribed  hy  the  tariff.  In  every  instance  in  which  the  lower 
rate  has  been  charged,  the  consignor  has  sent  a  full  train  load 
of  200  tons  or  thirty-five  trucks,  and,  therefore,  had  entitled 
himself  to  demand  that  they  should  be  carried  at  the  lower 
rate.  The  Court  having  already  held  that  the  tariff  is  a  valid 
tariff,  it  is  expedient,  seeing  the  great  interests  that  are  in- 
volved and  the  engagements  that  have  been  made  upon  the 
&ith  of  it,  that  its  principle  should  be  adhered  to.  The  coals 
having  been  consigned  from  Peterborough  in  fiill  train  loads,  it 
is  said  that  they  are  carried  into  No.  8  district  in  smaller 
quantities  for  distribution  there.  But  it  appears  that  the 
gradients  and  other  circumstances  render  it  sometimes  con- 
Tenient  to  the  company  to  break  up  the  train  on  its  arrival  at 
Cambridge,  and  send  some  of  the  waggons  on  by  the  ordinary 
goods  trains  as  occasion  may  offer.  There  was,  therefore, 
some  semblance  of  ground  for  the  complaint,  inasmuch  as  the 
complainant  and  his  witnesses  had  never  seen  a  full  train  load 
of  200  tons  or  thirty-five  trucks  come  into  No.  8  district. 
The  explanation,  however,  shows  that  no  undue  preference  has 
in  reality  been  given ;  and  the  tariff  having  been  established, 
the  Ipswich  dealers  have  no  right  to  complain  of  what  the 
company  thus  do  for  their  own  convenience.  It  has  been  much 
pressed  upon  ns  in  the  course  of  the  argument,  that  the  Ipswich 
coal  dealers  have  suffered  from  the  competition  with  the  inland 
coal,  inasmuch  as,  from  the  number  of  places  in  the  district  to 
which  the  Peterborough  dealers  send  their  coals,  they  are 
enabled  to  send  them  in  fidl  train  loads.  But  that  observation 
will  apply  to  all  cases  where  the  construction  of  a  railway  has 
made  a  given  district  more  accessible.  Until  the  inland  coal 
could,  by  means  of  the  railway,  be  brought  into  the  neighbour- 
hood of  Ipswich,  the  dealers  in  sea-borne  coal  had  almost  a 
monopoly  of  the  supply.  The  question  of  competition  is  not 
one  that  the  Court  can  entertain.     All  we  require,  is,  that  the 
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company  shall  hold  out  equal  opportunities  and  equal  fiicilities 
to  all  persons  using  the  railway ;  and  it  appears  to  me  that  the 
stipulation  for  a  lower  rate  of  charge  for  the  conveyance  of  fiill 
train  loads  is  a  fair  and  reasonable  stipulation.  Adhering  to 
the  principle  of  our  former  decisions^  I  think  this  rule  must  be 
discharged.  But,  looking  at  the  circumstances  by  which 
Mr.  Bansome  may  have  been  misled,  I  cannot  say  that  he 
had  no  reason  for  making  this  application.  I  therefore  think 
there  should  be  no  costs. 


Williams,  J. — I  am  of  the  same  opinion.  On  the  former 
occasion,  one  ground  of  complaint  made  on  the  part  of  the 
Ipswich  coal  dealers,  was,  that  the  difference  of  charge  made  to 
the  Peterborough  coal  dealers  was  grossly  disproportioned  to  the 
difference  of  distance  which  their  coals  travelled  along  the  rail- 
way. The  answer  then  made  by  the  company  was,  that  the  ex- 
pense of  startmg  a  train  was  the  same,  whether  for  a  long  or  a 
short  distance,  and  therefore  the  rate  was  no^  proportioned  to  the 
actual  distance.  The  contention  on  the  part  of  the  complainant 
now  is,  that  the  subsequent  conduct  of  the  company  shows  that 
this  answer  was  illusory,  because  they  stiU  charge  the  lower 
rate,  although  the  course  pursued  by  them  renders  a  second 
start  necessary,  viz.,  at  Cambridge.  Another  ground  of  com- 
plaint on  the  former  occasion  had  reference  to  the  introduction 
of  the  lower  rate  of  charge  only  where  the  coals  were  consigned 
in  full  train  loads  of  200  tons  or  thirty-five  trucks.  It  was  said 
that  that  was  unjust  to  the  Ipswich  dealers,  because  the  lower 
rate  of  charge  was  confined  to  the  case  of  consignments  of  full 
train  loads  to  a  single  district,  and  the  demand  for  sear-borne 
coal  in  the  district  in  question  was  not  large  enough  to  enable 
the  complainant  to  avail  himself  of  the  reduced  rate  of  carriage. 
The  answer  given  to  that  argument  was,  that  the  company 
could  afford  to  carry  full  train  loads  long  distances  at  a  lower 
rate  than  they  could  carry  smaller  quantities  shorter  distances. 
To  day  it  is  said  that  that  argument  also  was  illusory,  because 
it  appears  that  the  company  are  content  to  charge  the  Peter- 
borough dealers  at  the  reduced  rate,  although  their  coals  are 
not  carried  into  No.  8  district  in  full  train  loads.     I  agree  that 
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these  suggestioDS  afford  no  inconsiderable  ground  of  suspicion 
that  our  former  decision  may  have  proceeded  on  mistaken  con- 
siderations. But,  though  I  feel  this^  I  also  feel  that  it  would 
be  highly  inconvenient  to  treat  the  present  motion  as  an  appli- 
cation for  a  re-hearing.  I  think  we  are  bound  to  abide  bj  our 
former  judgment  ^'),  and  that  the  tariff  must  be  considered  as 
established.  There  has  been  no  infringement  of  that  tariff  in 
point  of  fact.  And  we  have  no  power  to  interfere  with  the  mode 
in  which  the  company  choose  to  carry  their  customers'  goods, 
nnless  it  is  shown  that  there  is  some  undue  prejudice  to  the 
applicant^  or  some  undue  preference  to  a  third  person.  As  long 
as  the  tariff  stands,  and  its  principle  is  not  infringed,  it  must  be 
quite  immaterial  to  the  Ipswich  dealers  how  the  compimy  carry 
coals  for  others.  I  certainly  would  not  have  assented  to  the 
granting  of  this  rule  if  I  had  understood  the  facts  as  I  now 
understand  them.  I  understood^  that,  when  the  trains  were 
broken  up  at  Cambridge,  part  of  the  coals  were  lefl  for  con- 
sumption there,  and  the  residue  carried  on  at  the  lower  rate  of 
charge  into  No.  8  district.  If  that  had  been  so,  it  clearly  would 
have  been  an  infringement  of  the  tariff.  But  it  turns  out  not  to 
be  the  fact.  AH  the  coals  were  originally  consigned  from 
Peterborough  in  full  train  loads  of  200  tons,  or  thirty-five 
trucks,  and  the  whole  were  carried  into  No.  8  district.  That 
being  so,  the  ground  upon  which  the  rule  was  moved  entirely 
fails.  But  looking  at  all  the  circumstances  of  the  case,  though 
I  think  the  rule  must  be  discharged,  I  quite  agree  with  my 
Lord  Chief  Justice  that  it  is  not  a  case  for  costs. 
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Byksy  J. — I  am  of  the  same  opinion,  simply  upon  the  ground 
that  the  reasons  upon  which  the  rule  was  founded  have  entirely 
&iled.  I  agree  with  my  lord  in  thinking  that  the  tariff,  which 
has  afaready  received  the  sanction  of  this  Court,  must  be  strictly 
observed.  If  I  had  seen  that  a  smaller  number  than  200  tons 
or  thirty-five  trucks  of  coal  had  been  consigned  and  carried 
from  Peterborough  to  Cambridge,  or  that  less  than  the  fiill 
train  load  so  consigned  had  found  its  way  into  No.  8  district,  I 

C)  See  Palmer  t.  London  and  Sovth  Wfttem  Ry.  Qf.tpott,  as  to  reTicwing 
fGrmer  deciaioDf  under  tina  act. 
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should  have  been  of  opinion  that  the  injunction  should  be 
granted.  But  it  appears  &om  Mr.  Moseley's  affidavit  that  the 
whole  consignment  is  forwarded,  though  for  their  own  con- 
venience the  company  send  part  by  the  ordinary  goods  train. 
This  rule,  therefore,  will  be  discharged  but  without  costs. 

Rule  dischai^ed  without  costs. 


Jvne  14, 
1864. 


OXLADE 

The  iffoRTH  Eastern  Railway  Company.    (No.  2.)  (*) 

FoTfoarding  Coal  Traffic — Common  Cafritr — Undue  Prt^udiee, 
There  is  no  obligation  on  a  railway  company,  whether  at  common  law  or  nnder 
the  Railway  and  Canal  Traffic  Act,  1854,  to  carry  goods  otherwise  than  according 
to  their  profession. 

Therefore  it  is  competent  to  them  to  restrict  their  coal  traffic  to  the  carriage  of 
coals  for  colliery  owners  from  the  pit's  month  to  stations  where  snch  colliery 
owners  hare  cells  or  depdts  appropriated  to  them  for  the  reception  and  sale  of  their 
ooals,  and  to  decline  to  cany  ooals  from  station  to  station,  or  for  oool-merchants 
—snch  an  arrangement  being  essential  to  the  regulation  of  the  large  traffic  in  that 
article,  and  the  company  not  being  common  carriers  of  coal. 
^  Owlade,  ante,  p.  72,  confirmed. 

Manisty,  Q.C.,  on  behalf  of  Mr.  Oxlade,  obtained  a  rale 
calling  upon  the  North  Eastern  Railway  Company  to  show 
cause  why  a  writ  of  injunction  should  not  issue  against  them 
pursuant  to  the  Railway  and  Canal  Traffic  Act,  1854,  to 
restrain  them  from  violating  or  contravening  the  said  act,  and 
enjoining  obedience  to  the  same ;  and  to  restrain  the  said  com- 
pany from  subjecting  the  said  complainant  and  his  traffic 
respectively  to  undue  and  unreasonable  prejudice  and  dis- 
advantage in  respect  to  the  matters  referred  to  in  the  affidavit 
of  the  complainant,  and  in  particular  enjoining  the  said 
company  to  forward  the  coals  and  trucks  of  the  complainant 
from  the  Ferry  Hill  station  to  the  other  stations  mentioned  in 
the  said  affidavit,  viz.,  York,  Leybum  and  Bedale,  respectively, 
in  like  manner  and  upon  the  same  terms  as  they  forward  coals 
and  trucks  for  other  persons. 


C)  Reported  in  16  C.  B.,  N.  S.  680. 
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It  appeared  from  the  affidavit  of  the  complainant  that  he 
carried  on  the  business  of  a  coal  merchant  at  York ;  and  sold 
considerable  quantities  of  coal  at  York^  Lejbum  and  Bedale. 

The  defendants^  the  North  Eastern  Eailwaj  Company,  were 
the  owners  of  Ferry  Hill  station,  where  the  North  Eastern 
Bailway  joins  with  the  Clarence  Railway,  and  stations  at  York, 
Bedale  and  Leybum  aforesaid. 

The  complainant  had  contracted  with  the  owners  of  a  colliery 
in  Durham  for  the  supply  of  6,000  tons  of  coal,  to  be  conveyed 
to  the  Ferry  Hill  station  at  the  rate  of  not  less  than  sixty  tons 
per  week. 

Up  to  the  4th  of  November,  1863,  the  colliery  owners 
employed  the  said  company  to  convey  the  coals,  but  on  that 
day  they  declined  to  allow  the  (Jompany's  charge  for  the  con- 
veyance of  the  complainant's  coals;  the  company  thereupon 
refused  to  forward  to  Leybum,  Bedale  and  York  sixteen  trucks, 
which  had  been  consigned  to  the  complainant  at  Ferry  Hill 
station,  although  he  was  willing  and  offered  to  pay  fot  the 
carriage  of  the  same. 

On  behalf  of  the  company  it  was  stated  that  they  only  carried 
coals  for  colliery  owners,  to  whom  they  allotted  cells  for  the 
storage  of  their  coals  at  their  different  stations,  and  appointed 
an  agent  at  each  station  for  the  colliery  owners  who  had  cells 
for  the  sale  of  their  coal;  and  no  coal  was  received  on  the  rails 
of  the  company  destined  for  an  unappropriated  cell  imless 
ordered  through  such  agent. 

That  the  amount  and  nature  of  the  coal  traffic  on  the  line 
precluded  the  company  from  carrying  coals  for  the  public 
indiscriminately,  and  rendered  some  such  arrangement  neces- 
sary ;  that  the  company  were  not,  and  never  had  been,  common 
carriers  of  coals ;  that  they  had  no  place  for  the  receipt  of  coal 
for  carriage  from  the  public  generally;  and  that  as  to  coal 
which  was  not  to  pass  from  their  railway  to  another  railway 
they  only  hauled  coals  for  those  who  had  cells  appropriated  to 
them  or  such  coal  as  was  bespoken  by  the  agent. 
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Manisty,  Q.C.,  was  called  upon  to  support  his  rule.     If  the 
company  have  the  means  of  carrying  coal  for  A.  B.,  a  colliery 
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owner^  and  have  the  same  fiieilitiesy  subject  to  the  same 
regulations  and  arrangements,  for  carrying  coals  for  C.  D.,  a 
merchant,  the  law  does  not,  it  is  submitted,  permit  them  to  saj 
that  they  will  deal  with  the  coal  owners  only,  and  will  not  cany 
for  the  coal  merchant.  [  Williams y  J. — Is  not  that  saying  in 
effect  that  the  company  are  common  carriers  of  coal?  In 
Johnson  y.  The  Midland  Railway  Company  (^),  it  was  held 
that  the  86th  section  of  the  Bailways  Clauses  Consolidation 
Act(')  is  permissive  only,  and  that  a  railway  company  who 
under  it  elects  to  carry  goods,  is  subject  to  no  greater  liability 
than  attaches  to  carriers  at  common  law;  and  therefore  such  a 
company  is  not  bound  to  carry  eveiy  description  of  goods,  and 
between  all  places  on  their  line,  but  only  such  goods  and  to  and 
from  such  places  as  they  have  publicly  professed  to  do,  and 
have  convenience  for  that  purpose.  Why  may  not  a  railway 
company  say  that  they  will  only  carry  for  wholesale  dealers?] 
[^Mellishy  Q.C. — The  company  do  not  profess  to  carry  for  all 
coal  owners,  but  only  for  such  as  have  cells  allotted  to  them  at 
the  different  depdts,  where  the  coals  may  be  conveniently 
unloaded.]  The  question  is,  whether  the  law  justifies  them  in 
so  selecting  their  customers.  It  is  contrary,  it  is  submitted,  to 
the  whole  spirit  of  the  Railway  Traffic  Act.  [  Williams^  J. — 
I  think  we  are  precluded  from  entertaining  the  matter  by  the 
decision  this  Court  came  to  in  1857  (*).] 


Erhy  C.  J. — As  to  the  duty  of  the  company  as  carriers  at 
common  law,  the  case  of  Johnson  v.  The  Midland  Railway 
Company  ('),  is  a  distinct  authority  to  show,  that,  as  a  general 
rule,  railway  companies  are  only  bound  to  carry  according  to 
the  profession  they  make.  And  I  am  of  opinion,  seeing  the 
large  amount  of  traffic  in  coals  upon  the  North  Eastern 
Bailway — upwards  of  8,000,000  tons  per  annum — there  is 
very  good  reason  for  the  company  saying  that  they  will  carry 
coals  for  colliery  owners  only.  These  may  wait  until  the 
company  are  ready  to  receive  them;   but  coals  belonging  to 


(')  4  Excli.  367.    See  Digest,  ante, 
p.  16. 
(»)  8  &  9  Vict.  c.  20. 


0)  See  Oxlad£  t.  North  Eastern 
Hy.  Co.,  {No.  1),  ante,  p.  72. 
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Others,  when  once  afloat  on  the  line,  are  not  managed  with  the 
same  facility.  The  2nd  section  of  Mr.  Cardwell's  Act  pro- 
vides (the  learned  judge  here  quoted  the  section,  see  antef 
p.  1).  It  appears  from  the  affidavit  of  Captain  O'Brien, 
that  the  company  are  carrying  coals  under  the  regulations 
which  were  approved  of  by  this  Court  in  the  year  1857. 
The  question  then  before  the  Court  was  raised  upon  the  Traffic 
Act.  It  was  a  considered  judgment :  and  the  reasons  given  by 
the  Court  for  the  conclusion  there  come  to  are  quite  satisfactory 
to  my  mind.  I  think  the  company  have  a  perfect  right  to 
say  that  they  will  carry  coals  only  for  colliery  owners.  For 
the  reasons  alleged  by  them  in  their  affidavits,  it  is  evident 
that  they  could  not  have  the  same  control  over  the  traffic  if 
they  carried  coals  for  the  general  public.  Mr.  Oxlade  says  to 
the  company — "  Make  an  exception  in  my  fiivour,  because  you 
have  hitherto  carried  my  coals  for  the  owners  of  the  Cox  Hoe 
Colliery,  and  I  will  abide  by  all  your  regulations."  The 
answer  to  that  is,  that,  if  the  company  do  this  for  Mr.  Oxlade, 
they  would  be  bound  to  do  it  for  all  the  Queen's  subjects,  and 
80  would  deprive  themselves  of  the  benefit  of  the  complicated 
arrangements  which  they  have  found  it  necessary  to  adopt  in 
order  to  insure  the  safe  and  convenient  use  of  their  railways. 
I  think  the  rule  must  be  discharged  with  costs. 

Williams,  J. — I  am  of  the  same  opinion.  I  think  the 
principles  laid  down  by  this  Court  in  the  case  of  Oxlade  and 
The  North  Eastern  Railway  Company  (*),  must  govern  our 
decision  here.  If  the  matter  is  to  undergo  any  further  discus- 
sion, it  must  be  by  way  of  appeal  against  the  decision  of  the 
Court  of  Exchequer  in  Johnson  v.  The  Midland  Railway 
Company  (^).  I  see  nothing  in  the  system  which  the  company 
have  adopted  to  bring  them  under  the  control  of  the  Court  for 
an  infiringement  of  the  provisions  of  Mr.  Card  well's  Act. 

The  rest  of  the  Court  concurring. 

Rule  discharged,  with  costs  (^). 


1864. 


(*)  No.  1,  aiUe,  p.  72. 
(*)  4  £xch.  367.    See  Digest,  ante, 
p.  16. 

C)  See  note  (")  in   Oxlade'i  due 


(^No.  1),  ante,  p.  96,  and  per  Mon- 
tague Smith,  J.,  in  West's  Case,  post, 
p.  173. 


Oxlade 

V. 
NOBTH 

Kastebk 
Ky.  Co. 
(No.  2.) 
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July  11. 

1870.  West  and  Others 


V, 

The  London  and  North  Westekn  Railway  Company.  (') 

Fcfrwarding  Coal  Traffic — Aceommodation  for  storing  Coal — UndM 

Preference. 

A  railway  oompaDy,  haring  land  adjoining  one  of  their  stations,  let  the  whole 
of  it  to  P.,  a  coal  merchant,  for  the  purpose  of  storing  coal  brought  by  their  line. 
P.  did  not  require  or  actually  nse  the  whole  of  the  land  for  this  purpose.  W^ 
another  ooal  merchant,  applied  to  the  company  to  provide  him  on  similar  tenns 
with  land  for  storing  coal,  or  to  let  to  him  the  part  of  the  land  not  actually  used 
by  P.  The  company  refused  to  do  so.  W.  then  applied  to  the  Court*  under  the 
Railway  and  Canal  Traffic  Act,  1854,  s.  3,  for  an  order  compelling  the  coropaoy 
to  desist  from  allowing  P.  to  store  coals  on  the  land,  or  to  give  similar  facilities  to 
him. 

Held,  by  Hoffill,  C.  J.,  and  Keating^  J. — ^that  a  means  of  storing  coal  at  the 
station  to  which  it  is  sent  being  a  necessary  facility  for  the  proper  canying  on  of 
the  coal  trade,  the  company  had  no  right  to  grant  greater  facilities  to  P.  than  to 
W.,  and  that  they  ought  to  be  restrained  from  doing  so. 

Held,  by  Montag^ie  Smith  and  Brett,  JJ.— that  the  Railway  and  Canal  Traffic 
Act  only  relates  to  facilities  in  the  receiving,  forwarding  and  deliTerbg  of  trsffic, 
and  that  the  Court  has  no  jurisdiction  to  interfere  with  matters  not  relating  to 
these,  and  that  facilities  for  storing  coal  after  it  has  been  delivered  to  the  con- 
ugnee  do  not  relate  to  the  receiving,  forwarding  or  delivering  of  traffic,  and  sre 
not  therefore  under  the  control  of  the  Court. 

Rule  calling  on  the  defendants  to  show  cause  why  an  injunc- 
tion should  not  issue  under  the  Railway  and  Canal  Traffic  Act, 
1854^  requiring  them  to  carry  coals  for  the  plaintiff  to  Luben- 
ham  station  on  the  same  terms  and  at  the  same  rates  they  had 
previously  carried  for  them,  or  as  they  carried  for  one  Perkins, 
and  to  permit  the  plaintiffs  to  deposit  coals  carried  by  the 
defendants  upon  an  adequate  part  of  the  coal  wharf  at  the 
Lubenham  station,  on  their  paying  for  the  accommodation  at 
the  same  rate  as  they  and  others  paid  at  other  stations,  or  as 
one  Perkins  paid  at  the  said  station,  or  why  the  defendants 
should  not  be  restrained  fi*om  giving  undue  and  unreasonable 
preference  and  advantage  to  Perkins  in  respect  of  canying 

(*)  Reported  in  L.  R.,  5  C.  P.  622;  kinson  t.  Great  Western  Ry.  Cfy 
89  L.  J.,  C.  P.  282,  and  cited  In  Par-     post. 
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coals  to  that  station^  and  permitting  him  to  deposit  them  on         1870. 
the  coal  wharf.  Wbsx 

V, 

London  and 
Davison^  Q.C.5  and  Littler  showed  cause.  Nobth 


Cave  supported  the  rule. 

The  facts  and  arguments  sufficientlj  appear  from  the  judg- 
ments of  the  Court 

Cur.  adv.  vult. 

July  IL  The  Court  being  equally  divided^  the  judgment  of 
Bovillf  C.  J.^  and  Keating,  J*,  was  deliyered  by 

Bovilly  C.  J. — ^In  this  case,  which  was  an  application  for  an 
injunction  under  the  Railway  and  Canal  Traffic  Act,  1854, 1 
regret  to  Bay  that  the  Court  is  equally  divided  in  opinion. 
I  have  now  to  deliver  the  judgment  of  my  brother  Keating 
and  myself. 

The  complainants  in  this  case,  Messrs.  West,  Biddies  & 
Co.,  who  are  coal  merchants  in  Leicestershire  and  Northamp- 
tonshire, have  for  some  years  been  accustomed  to  send  coal  to 
various  stations  of  the  defendants'  railway,  and,  amongst 
others,  to  the  stations  upon  the  Rugby  and  Stamford  Railway. 
The  complainants,  as  well  as  other  coal  merchants,  were 
allowed  the  use  of  certain  wharves,  or  depots,  at  these  stations 
for  the  reception  and  deposit  of  the  coals  consigned  to  them 
respectively,  for  which  accommodation  each  coal  merchant  paid 
a  remuneration  to  the  company.  The  practice  of  the  company 
seems  to  have  been  to  apportion  the  accommodation  at  the 
different  stations  amongst  the  coal  merchants  who  required  it ; 
and 'each  coal  merchant  used  his  wharf  as  a  kind  of  store  for 
his  coals  until  they  were  sold  and  were  required  to  be  re- 
moved. From  the  nature  of  the  inland  coal  trade,  the  wharf 
or  depot  accommodation  is  almost  essential  to  its  being  carried 
on  profitably  to  the  merchant.  It  also  promotes  the  traffic  of 
carrying  coals  upon  the  railways,  and  the  practice  of  the 
companies  providing  such  accommodation  is  very  general  upon 
most  of  the  railways. 


Western 
Ry.  Co, 
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1870.  In  the  course  of  the  year  1869  an  additional  station  was 

West        opened  upon   the   Sugby  and    Stamford  line  at  Lubenham. 

London  AND   ^^^''^  ^*®  *  space  of  ground  attached  to  and  forming  part 

North       of  the  station  there  which  was  suitable  for  and  might  have 
^Westkrn 
Rt.  Co.       been  appropriated  to  coal  wharves  in  the  usual  way,  and  it 

was  sufficient  in  extent  to  afford  the  usual  accommodation  for 
more  than  one  coal  merchant.  The  complainants  thereupon 
commenced  sending  coals  by  the  defendants'  railway  to  Luben- 
ham station  for  sale,  and  such  coals  were  unloaded  and  de- 
posited and  stored  in  the  usual  way  upon  parts  of  the  station 
marked  out  by  the  company's  officers  for  that  purpose. 

A  Mr.  Joshua  Perkins  of  Lubenham  also  then  commenced 
sending  coals  by  the  defendants'  railway  to  Lubenham  station 
for  sale,  and  these  were  deposited  and  stored  in  like  manner,  in 
the  usual  way,  upon  another  part  of  the  wharf  of  that  station. 

On  the  13th  of  November,  the  complainants  received  a  letter 
from  the  defendants'  engineer's  office,  as  foUows:- 

"  Sir, — I  shall  be  at  Lubenham  station  on  Tuesday  next  at 

11*37,  to  stake  out  the  coal  wharves,  if  you  will  be  good  enough 

to  come  and  point  out  what  ground  you  require.     Could  you  get 

to  know  for  me  what  ground  Mr.  Tibbett  requires  ? 

«  S.  G.  Btrd. 
"  Messrs.  West  &  Co., 

"  Market  Harborough." 

The  complainants  continued  to  send  their  coals  as  before,  and 
to  deposit  it  at  Lubenham  station  until  about  the  20th  of 
December,  when  the  following  letter  was  sent  to  them  by  the 
company: — 

"  General  Goods  Manager's  Office, 

**  Euston  Station,  London, 

*'  20th  December,  1869. 
"  Gentlemen, — The  whole  of  the  wharfage  accommodation  at 
Lubenham  being  let  to  Mr.  Perkins,  I  beg  to  give  you  notice 
that,  from  and  after  this  date,  the  London  and  North  Western 
Railway  cannot  convey  any  more  coal  for  you  to  that  station. 

"  G.  FiNDLAT. 

"  Messrs.  West  &  Co., 

''  Coal  Merchants,  Market  Harborough." 


Ry.  Ck). 
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The  complainants  answered  as  follows : —  1870. 

"  Market  Harborough,  December  22nd,  1869.  West 

"  Dear  Sir,— Your  letter  of  the  20th  is  to  hand.  If  your  in-  London  and 
Btmctions  with  regard  to  this  (Lubenham)  station  can  be  car-  western 
ried  out,  we  can  scarcely  exaggerate  the  injustice  it  is  to  a  firm 
like  ourselves,  who,  for  twenty  years,  have  been  establishing  a 
trade  which  your  company,  by  giving  monopoly  to  an  indi- 
Tidual  at  our  expense,  and  to  the  great  injury  of  the  public,  at 
once  cause  us  to  sacrifice.  May  we  ask  that  you  wiU  grant  the 
writer  an  interview  upon  the  subject  upon  any  day  after  Wed- 
nesday next,  and  in  the  meantime  allow  the  usual  traffic  to  con- 
tinue? 

"  West,  Biddles  &  Co. 

"  G.  Findlay,  Esq.,  Euston  Station." 

The  company  sent  the  following  reply : — 

"  District  Goods  Superintendent's  Office, 

"  Northampton,  December  3rd,  1869. 
^  Gentlemen,— I  beg  to  inform  you  that  on  and  after  the  1st 
of  January  next,  we  shall  cease  forwarding  any  of  your  waggons 
laden  with  coal  to  our  Lubenham  station. 

"  Edwabd  King." 

It  now  appears  fix)m  an  agreement  signed  by  Mr.  Perkins, 
which  was  handed  to  the  court  after  the  conclusion  of  the  argu- 
ment, that  the  company  had,  on  the  22nd  of  October  previously, 
agreed  with  Mr.  Perkins  to  let  him  the  whole  of  the  wharf 
accommodation  at  Lubenham  station  at  a  monthly  rent,  and 
subject  to  a  month's  notice  to  give  up  possession. 

After  the  receipt  of  the  letter  of  the  23rd  of  December,  the 
complainants  sent  some  coals  to  be  forwarded  by  the  company 
fix)m  Market  Harborough  to  Lubenham  station,  but  the  com- 
pany refiised  to  forward  them.  This,  however,  for  the  pur- 
poses of  the  present  rule,  is  not  to  be  treated  as  an  absolute 
refusal  to  carry  the  coals,  if  the  complainants  could  have 
received  them  at  Lubenham  without  a  wharf,  and  is  only  to 
be  conradered  as  a  reftisal  to  allow  the  complainants  any  wharf 
accommodation  at  Lubenham,  which,  however,  is  for  all  com- 
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1870.        mercial  purposes  (as  it  appears  to  Lave  been  considered  by  all 


West        parties)  virtually  preventing  the  coals  being  sent  by  the  com- 

LoNDON  ANn  pls-i^^^te  to  t^^t  station. 

North  It  must  be  taken,  upon  the  affidavits  and  letters,  and  in  the 

Westerk  ,     ^ 

Ry.  Co.  absence  of  any  denial  by  the  company,  that  the  whole  of  the 
available  wharf  ground  has  been  allotted  to  Mr.  Perkins ;  that 
the  space  so  let  to  Mr.  Perkins  is  larger  than  he  uses  or 
requires  for  his  trade,  and  that  he  does  not  use  more  than  half 
of  such  space,  the  rest  being  left  unoccupied ;  and  it  must  be 
taken  that  this  space  so  unoccupied  by  him  is  suitable  for  the 
usual  accommodation  for  the  complainants  and  other  coal  mer- 
chants, — the  complainants  having  in  fact  been  allowed  the  use  of 
it  until  December,  as  before  mentioned. 

The  company  have  a  further  space  of  ninety-four  square 
yards  which  is  not  at  present  used,  though  the  company's  goods 
manager  states  in  his  affidavit  that  he  believes  the  same  will  be 
utilized  by  the  company  for  their  traffic. 

The  ground  upon  which  the  company  contend  that  they  can 
refuse  the  complainants  any  wharf  accommodation  for  their  coal 
is,  that  they  have  let  the  whole  available  space  to  Mr.  Perkins, 
and,  having  thus  practically  excluded  all  other  coal  merchants, 
except  Mr.  Perkins,  the  engineer's  affidavit  concludes  by  stating 
that  Mr.  Perkins  is  (viz.  when  the  affidavit  was  sworn),  the 
only  trader  in  coal  at  this  place. 

The  complainants  having  sustained  much  injury  and  loss  in 
their  trade  by  being  unable  to  compete  with  Mr.  Perkins  in 
supplying  Lubenham  and  the  neighbourhood  with  coals,  this 
matter  was  then  placed  in  the  hands  of  their  solicitors.  The 
latter  complained  by  letter  to  the  company  of  the  monopoly  thus 
given  to  Mr.  Perkins  of  the  coal  trade  at  Lubenham  and  the 
surrounding  villages,  by  the  company  giving  him  the  exclusive 
privilege  of  stacking  his  coal  at  the  station ;  but  no  redress  was 
obtained  ftom  the  company ;  and  the  complainants  then  obtained 
the  present  rule.  The  object  of  the  rule  is,  to  compel  the  com- 
pany to  abstain  from  giving  Mr.  Perkins  the  exclusive  advan- 
^  tage  of  depositing  his  coal  at  the  station,  or  to  give  similar 

acconmiodation  to  the  complainants.  They  complain  that,  hy 
the  arrangements  in  question,  an  undue  preference  and  advan- 
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tage  is  given  by  the  company  to  Mr.  Perkins,  and  that  they  are  1870. 

subjected  to  undue  prejudice  and  disadvantage ;  and  there  can        West 
be  no  doubt  that  the  effect  of  what  has  been  done  by  the  com-   i^ndon  and 

pany  is  to  exclude  the  complainants  from  any  share  of  the  faci-        North 
*  ^  -^  \  ^  -^      ^  ^        Western 

lities  for  the  coal  traffic  which  exist  at  the  station,  and  that  it       By,  Co. 
does  practically  exclude  them  from  sending  coal  to  Lubenham 
station  for  the  purposes  of  their  trade,  and  thus  creates  a  mono- 
poly of  the  trade  in  favour  of  Mr.  Perkins,  and  to  the  prejudice 
not  only  of  the  complainants  but  of  the  public. 

It  was  contended,  however,  that  the  case  did  not  come  within 
the  provisions  of  tlie  Railway  Traffic  Act,  1854.  That  act,  by 
8.  2,  enacts  that  every  railway  company  shall  afford  all  reason- 
able fiicilities  for  receiving,  forwarding  and  deHvering  traffic 
upon  and  from* the  railway,  and  that  no  such  company  shall 
make  or  give  any  undue  or  unreasonable  preference  or  advan- 
tage to  or  in  &vour  of  any  particular  person  or  any  particular 
description  of  traffic.  Nor  shall  any  such  company  subject  any 
particular  person  or  any  particular  description  of  traffic  to  any 
undue  or  unreasonable  prejudice  or  disadvantage  in  any  respect 
whatsoever.  And  by  the  interpretation  clause,  s.  1,  it  is 
enacted  that  the  word  "  railway  *'  shall  include  every  station  of 
or  belonging  to  such  railway  used  for  the  purposes  of  public 
traffic.  By  the  Railways  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict,  c.  20),  s.  16,  the  company  were  authorized  for  the 
purpose  of  constructing  the  railway  or  the  accommodation 
works  connected  therewith  to  erect  and  construct,  amongst 
other  things,  such  yards,  stations,  wharves  and  other  works 
and  conveniences  as  they  might  think  proper,  and  to  do  all 
other  acts  necessary  for  making  and  using  the  railway. 

It  seems  to  us  that  the  space  of  ground  used  for  the  deposit 
of  coals  at  Lubenham  station  must  be  considered  a  part  of  the 
railway,  within  the  meaning  of  the  Railway  Traffic  Act,  and 
that  the  wharf  accommodation  to  coal  dealers  is  not  only  an 
usual  and  ordinary  and  reasonable  accommodation  for  the  coal 
traffic  coming  to  tiie  railway,  but  that  it  is  in  fact  so  necessary 
that  without  it  the  trade  in  coal  and  the  traffic  of  coal  on  the 
railway  cannot  practically  and  commercially  be  carried  on. 

The  railway  companies  have  secured  a  monopoly  of  the  carry- 
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1870.        ing  trade ;  but  this  was  granted  to  them  and  is  to  be  used  for 

Yf^^        the  benefit  of  the  public  ;  and  one  great  object  of  the  act  of 

^*  1854  was.  to  compel  the  companies  to  act  with  impartiality  to 

London  AND  .  .  .,  t^         n 

North       all  persons  desu-ous  of  usmg  the  railway,  and  to  secure  that,  all 

Rt.  Co.  should  be  placed  upon  equal  terms.  The  legislature  has  placed 
a  restriction  upon  the  companies  from  using  their  powers  and 
their  railways  for  the  benefit  of  one  person  to  the  exclusion  of 
others,  and  has  required  that  all  persons  should  be  treated  alike. 
At  the  same  time,  it  has  been  considered,  that  due  regard  may 
be  had  to  any  peculiar  circumstances,  as  well  as  to  the  safety 
and  convenience  of  the  public  and  the  fair  interests  of  the  com- 
panies themselves  (^). 

In  most  of  the  decided  cases,  the  question  has  arisen  upon  a 
difference  in  the  amounts  charged  for  carriage  to  particular  per- 
sons; but  the  court  has  always  considered  that  the  act  of  1854 
prohibited  any  difference  being  made  in  the  accommodation 
also  that  was  afforded  to  different  persons ;  and  the  court  will 
always  look  at  the  true  character  and  effects  of  the  arrangements 
which  are  complained  of.  I  cannot  bring  my  mind  to  doubt 
that  what  has  been  done  in  this  case  was  distinctly  what  the 
legislature  intended  to  prevent.  It  gives  a  direct  advantage 
to  Mr.  Perkins  at  the  expense  of  the  complainants,  and  is  a 
direct  prejudice  to  the  complainants,  to  the  benefit  of  Mr.  Per- 
kins. There  is  no  sufficient  reason  shown  for  giving  this  pre- 
ference to  Perkins ;  and  there  are  no  circumstances,  not  even 
the  benefit  of  the  public,  to  excuse  or  justify  it.  Indeed,  the 
public,  if  such  monopolies  could  be  created  by  the  railway  com- 
panies at  this  and  other  stations,  would  suffer  most  materially ; 
and  it  seems  to  me  that  there  is  nothing  to  make  the  arrange- 
ment in  question  otherwise  than  undue  and  unreasonable  within 
the  meaning  of  the  statute. 

It  was  contended  that  the  arrangement  was  not  within  the 
act,  inasmuch  as  it  was  only  for  the  purpose  of  enabling  Mr. 
Perkins  more  profitably  to  carry  on  his  trade.  But  this,  as  it 
seems  to  us,  will  not  justify  the  company  in  using  their  station 

(•)  See  Jfantome  t.  Eastern  Gmn-  Ungton  Ry,  Co.,  note  Ojfliiftf,  p.  104, 
tie$  Ify.  Co,  {No,  1),  ante,  p.  63;  and  NiclutUon  v.  Great  Weitem  J?y. 
Harris  v.   Cockermouth   and    Wor-      Co.  {No.  1 ),  ante,  p.  121. 
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in  connexion  with  the  traffic  brought  by  their  railway  for  such         1870. 
a  purpose.     It  is  still  using  their  railway  (of  which  the  station        West 
is  a  part)  and  their  powers,  for  the  purpose  of  the  coal  traffic,  i^j^j^Ji^  ^^^0 
and  for  the  purpose  of  giving  an  advantage  to  one  person  over       North 
another,  which  the  statute  intended  to  prohibit.     It  is  clear  also       Kt.  Co. 
that  they  can  and  do  ^ve  the  advantage  to  Mr.  Perkins  only 
as  proprietors  of  the  railway  and  station,  and  as  carriers  of  coal 
upon  their  railway. 

In  Baxendak  v.  Great  Western  Railway  Company  {Read" 
ing  Case)  (^),  it  was  considered  that  a  railway  company  who 
were  also  carriers  to  and  from  the  railway,  could  not,  in  such 
separate  trade  of  carriers,  give  an  undue  preference  to  them- 
selves, or  impose  an  undue  preference  upon  others:  and  a 
similar  rule  was  acted  upon  in  Garton  v.  Bristol  and  Exeter 
Railway  Company  {*).  We  think  the  case  also  falls  within 
the  principle  upon  which  the  Court  acted  in  Marriotts  Case{^), 
where  it  was  held  that  the  omnibus  of  the  complainants  could 
not  be  excluded  from  the  Kingston  station  whilst  that  of 
another  proprietor  was  admitted,  there  being  no  circumstances 
to  justify  the  difference  in  the  two  cases. 

In  our  judgment,  the  rule  in  the  present  case  should  be 
made  absolute  to  restrain  the  company  from  giving  any  undue 
preference  and  advantage  to  Mr.  Perkins  in  respect  of  carry- 
ing coals  for  him  to  Lubenham  station,  and  permitting  him  to 
deposit  the  coals  so  carried  on  the  coal  wharf  at  the  said 
station,  whilst  they  exclude  the  complainants  from  carrying  and 
depositing  their  coal  in  like  manner,  and  enjoining  them  to 
treat  the  complainants  and  Mr.  Perkins  upon  terms  of  equality, 
and  to  give  them  the  same  facilities  as  regards  the  accommo- 
dation for  receiving  and  depositing  coals  at  Lubenham  station. 
But,  as  the  Court  is  equally  divided  in  opinion,  the  rule  will 
drop. 

The  judgment  of  Montague  Smith  and  Bretty  JJ.,  was 
delivered  by 

Montague  Smith,  J. — We  regret  that  a  difference  of 
opinion  exists  in  this  case,  in  which  Messrs.  West,  Biddies 

(')  Post.  C)  Post,  (*)  Ante,  p.  47. 
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^^J^ &  Co.,  who  are  coal,  stone  and  lime  merchants,  applied  to 

West        the   Court,  under  the  Railway  and  Canal  Traffic   Act,  for 

London  AND  ^^  injunction  to  the   London  and   North  Western  Railway 
wZf.^     Company.      . 

By.  Ck).  The  substance  of  the  application  was  to  compel  the  company, 

not  only  to  carry  the  coals  of  the  applicants  to  the  Lubenham 
station  on  their  Rugby  and  Stamford  line  of  railway,  and  to 
give  them  &rcilities  for  unloading  there,  but  also  to  allot  to 
them  a  part  of  a  wharf  of  the  company  adjoining  the  station, 
for  the  purpose  of  stacking  their  coal  for  sale,  and  until  it 
suited  them  to  deliver  it  to  customers.  They  also  prayed,  in 
the  alternative,  that  the  company  should  be  restrained  from 
allowing  Mr.  Perkins  to  deposit  and  stack  his  coal  for  the 
purpose  of  sale  on  such  wharf.  The  Lubenham  station  was 
opened  last  year ;  and  the  company  turned  a  piece  of  ground 
adjoining  it  into  a  whar£  Messrs.  West,  Biddies  &  Co. 
were  for  some  time  allowed  to  stack  their  coals  on  the  wharf, 
on  ground  set  out  for  the  purposCj  upon  payment  of  the  rent 
proportioned  to  the  ground  set  out  for  them.  It  appears  that, 
in  October,  1869,  the  company  let  the  wharf  to  Mr.  Perkins  at 
a  monthly  rent,  and  thereupon  gave  notice  to  Messrs.  West, 
Biddies  &  Co.  that  they  could  no  longer  stack  their  coal 
upon  it.  It  is  stated  in  the  affidavits  that  the  wharf  is  larger 
than  Mr.  Perkins  requires  for  his  present  trade,  and.Aat  in 
fact  he  does  not  use  more  than  one  half  of  it,  leaving  there- 
fore sufficient  for  the  trade  of  Messrs.  West,  Biddies  &  Co.^ 
if  it  were  set  out  for  them.  It  appears  also  that  there  is 
some  other  land  of  the  company  adjoining  the  station,  at 
present  unoccupied;  but  the  company  say  they  may  require 
that  land  for  general  purposes ;  and  the  application  is  directed 
mainly  to  the  object  of  having  a  part  of  the  coal  wharf  now  let 
to  Mr.  Perkins  allotted  to  Messrs.  West,  Biddies  &  Co. 

The  substance  of  the  application  was,  as  stated  on  the  argu- 
ment, to  compel  the  company  to  allot  a  part  of  the  wharf  to 
the  applicants,  as  a  depdt  where  their  coals  might  be  stacked 
and  kept  for  sale,  the  applicants  being  ready  to  pay  rent  for 
the  use  of  the  part  so  allotted ;  and  we  understood  that,  tmleas 
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they  succeed  in  obtaining  the  injunction  to  tliis  extent,  they  do         ^^^o. 
not  at  present  intend  or  desire  to  carry  coal  to  Lubenham.  West 

The  question  then  arises,  whether  the  Court  has  jurisdiction  lo^bok  and 
under  the  Railway  and  Canal  Traffic  Act  to  carry  out  this     w^^tebn 
object     And  it  seems  to  us  it  has  not.     It  strikes  one  at  the       Ky.  Co. 
outset  that  what  the  applicants  want  from  the  company  has 
nothing  whatever  to  do  with  the  conveyance  and'  transport  of 
coal,  or  with  any  fiusilities  or  accommodation  relating  to  con- 
veyance and  transport     They  really  want  the  company  to 
provide  them  with  a  wharf  or  store  where  they  may  sell  their 
coal  when  and  as  they  please. 

The  preamble  of  the  act  (17  &  18  Vict  c.  31),  which  gives 
this  Court  jurisdiction,  recites  that  ^^  it  is  expedient  to  make 
better  provision  for  regulating  the  traffic  on  railways."  The 
2nd  section  enacts  that  the  company  shall  afford  *^  all  reason- 
able &ciUties  for  the  receiving  and  forwarding  and  deHvering 
traffic  upon  and  from  their  railways."  These  are  the  govern- 
ing words*  It  then  enacts  that  *^  no  company  shall  make  or 
^ve  any  undue  or  unreasonable  preference  or  advantage  to  or 
in  &vour  of  any  particular  person  or  company,  or  any  par- 
ticular description  of  traffic,  in  any  respect  whatsoever,  nor  subject 
any  particular  person  or  company,  or  any  particular  description 
of  traffic,  to  any  undue  or  unreasonable  prejudice  or  disadvan- 
tage, in  any  respect  whatsoever."  It  seems  to  us,  that,  accord- 
ing to  ordinary  rules  of  construction,  this  last  part  of  the 
enactment  must  be  construed  to  apply  to  undue  preference  or 
undue  prejudice  in  matters  incidental  to  the  conveyance  of 
traffic,  and  to  fiusilities  for  receiving,  forwarding  and  delivering 
such  traffic.  In  the  interpretation  clause,  s.  1,  it  is  enacted 
that  the  word  ^^  traffic  "  shall  include  goods,  animals  and  other 
things  conveyed  by  any  railway  company. 

The  3rd  clause,  which  gives  the  Court  jurisdiction,  confines 
its  power  to  *^  anything  done  or  any  omissions  made  in  viola- 
tion of  or  contravention  of  the  act." 

These  being  the  enactments  of  the  statute,  it  seems  to  us 
that  this  Court  has  no  jurisdiction  under  it  to  deal  with  the 
complaint  in  question.  That  complaint  does  not  relate  to  the 
conveyance  of  the   coal,  or  to  the  receiving,  forwarding  or 
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1870.        delivering  of  it.     The  coal  is  received  at  the  place  whence  it 

West        ^^  consigned^  and  it  is  forwarded  to  Lubenham  ;  and^  when  it 

London  and  ^®  there  handed  over  to  such  a  consignee  as  Mr.  Perkins  is,  in 

North       order  that  he  may  stack  it  and  keep  it  and  sell  it  at  his  pleasure 
Western  ...  .  .     .  .  ^ 

Ry.  Co.       to  a  purchaser,  we  think  it  is  delivered  within  the  meaning  of 

the  statute.     We  think  that  the  complaint  relates  to  matters 

wholly  distinct  from  the  receiving,  forwarding  and  delivering 

of  the  coal.     It  relates  to  a  matter  foreign  to  all  these  things, 

and  arising  after  all  that  concerns  the  conveyance  and  delivery 

of  the  coal  is  absolutely  and  entirely  at  an  end. 

It  is  said  that  the  company,  by  letting  their  wharf  to  Mr. 
Perkins  for  the  above  purposes,  gives  him  an  advantage  in  the 
sale  of  his  coal  over  the  applicants.  But  this  is  not  an  advan- 
tage in  the  conveyance  or  transport  of  the  coal ;  and  if  it  is 
not  one  of  the  advantages  within  the  act,  the  &ct  that  it  is  an 
advantage  to  him  and  a  disadvantage  to  others  becomes  im- 
material, and  cannot  give  the  Court  jurisdiction.  It  seems  to 
us  that,  if  we  were  to  extend  our  jurisdiction  to  things  beyond 
those  which  relate  to  the  conveyance  of  traffic  and  the  matters 
incidental  to  its  transport,  we  should  exceed  the  authority  con- 
ferred on  us  by  the  act,  and  might  then  be  asked  to  extend  our 
interference  to  various  matters  not  at  all  contemplated  by  it, — 
such  as  the  arrangements  respecting  refreshment  rooms,  book- 
stalls and  other  like  matters. 

No  case  can  be  found  where  under  similar  circumstances  the 
Court  has  interfered.  On  the  contrary,  in  a  case  which  is 
nearest  in  its  facts  to  the  present, — Re  Oxlade  (^), — ^it  may  be 
inferred  from  the  report  that  the  Court  refused  to  interfere  to 
the  extent  required  by  the  present  applicants.  That  case  illus- 
trates the  difficulties  which  would  be  involved  in  attempting  to 
impose  regulations  on  companies  beyond  those  relating  to  the 
conveyance  of  traffic.  It  appeared  that  the  North  Eastern 
Railway  Company,  under  an  arrangement  with  colliery  owners, 
appointed  an  agent  of  their  own  to  receive  the  coals  at  certain 
depots,  and  there  sell  them,  and  that  the  company  allowed  only 
the  owners  of  collieries  so  to  deposit  coals,  and  would  not  allow 

O  (Nal),a«fr,p.  72. 
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coal  merchants  or  dealers  to  do  so.     Mr.  Oxlade  complained         1870. 
on  behalf  of  himself  and  other  coal  dealers  that  the  company        west 
excluded  ihem  from  the  use  of  these  dep6ts.    The  Conrt,  in  j^j^^^  ^j^u 
directing  a  reference  to  the  master  (after  time  taken  to  con-       North 
sider),  were  carefiil  to  limit  the  inquiry  to  the  accommodation       Ry.  Ca 
and  &cilities  provided  for  ^^ unloading"  of  coal,  and  to  the 
terms  on  which  the  company  **  carried  "  coals  for  persons  other 
than  Oxlade,  and  whether  there  was  any  difference  in  the  cir- 
cumstances under  which  the  company  had  ^'  carried  "  coals  for 
other  persons.      The   Court  seem  to    have  abstained   from 
directing  the  master  to  inquire  into  the  accommodation  for  the 
stacking  and  sale  of  the  coal,  and  limited  the  inquiry  to  the 
accommodation  provided  for  carrying  and  unloading,  which  are 
clearly  within  thie  act.     Upon  the  report  of  the  master,  the 
Court  discharged  Mr.  Oxiade's  rule  so  &r  as  it  related  to  the 
coal  depots. 

The  case  of  Be  Marriott{^).iB  clearly  distinguishable.  There 
the  London  and  South  Western  Railway  Company  refiised  to 
admit  the  complainant's  omnibus,  bringing  passengers  from  a 
particular  district,  into  thieir  yard  to  set  down  or  take  up.  The 
Comrt  held  that  these  passengers  were  subjected  to  an  undue 
disadvantage  with  reference  to  passengers  coming  to  the  station 
by  other  carriages.  This  was  obviously  a  matter  incident  to 
the  conveyance  of  passengers,  and  related  to  the  facilities  for 
forwarding  and  delivering  of  traffic,  and  therefore  fell  within 
the  act.  It  may  be  observed  that,  in  a  subsequent  case,  the 
Court  refosed  to  compel  the  company  to  admit  the  cabs  of  the 
^licant  to  tlieir  station,  although  other  cabs  had  been  so 
admitted:  Re  Be€iden(^).  It  is  not  necessary  to  notice  other 
decisions,  for  it  will  be  found  that  in  all  the  cases  where  the 
Court  has  hitherto  exercised  jurisdiction  under  thie  act,  it  has 
interfered  only  in  matters  relating  or  incidental  to  the  convey- 
ance and  transport  of  traffic. 

It  was  scarcely  denied,  on  the  argument,  that,  if  Mr.  Perkins 
occupied  all  the  land  allotted  to  him,  it  might  be  an  answer  to 
the  present  application ;  and  so,  if  the  applicants  succeeded,  and 

C)  Ante,  p.  47.  (•)  Ante,  p.  66. 

VOL.  I.  N 
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1870.        they  and  Mr.  Perkins  together  occupied  the  whole  land,  that  it 
West        might  be  an  answer  to  future  applicants.     If  this  is  so,  it  really 
London  and  ^^^^^8  that  these  matters  stand  on  different  considerations  fix>m 
North       those  relating  to  the  carriage  of  passengers  or  of  traffic.     The 
Ky.  Co.       suggested  evil  of  monopoly  would  in  the  supposed  cases  exist  as 
it  is  said  to  do  now  ;  but  it  would  so  exist,  not  because  of  any 
undue  preference  in  the  conveyance  of  the  coal,  or  in  anything 
relating  to  its  conveyance,  but  because  of  the  collateral  circum- 
stance that  the  company  have  surplus  land  more  than  they  at 
present  want  for  the  requirements  of  their  ''  traffic,"  properly  so 
called,  and  which  they  choose  to  let  for  other  purposes.     Any 
dealer  who  can  get  land  near  a  station  may  of  course  obtain  the 
same  advantage. 

The  16th  section  of  the  Railways  Clauses  Consolidation  Act, 
1845,  which  enables  the  company  to  construct  stations,  yards 
and  wharves,  and  to  do  other  acts  necessary  for  making  and 
using  the  railway,  does  not  afford  a  reason,  as  it  seems  to  us, 
for  enlarging  our  jurisdiction  under  the  Railway  and  Canal 
Traffic  Act  to  matters  unconnected  with  conveyance  and  trans- 
port Wharves  and  yards  are  necessary  and  convenient  for  the 
temporary  deposit  of  goods  in  the  course  of  transit,  and  to 
regulate  their  use  for  such  purposes  would  clearly  be  within  our 
province  under  the  act ;  but,  for  the  reasons  before  given,  the 
permanent  occupation  of  them  for  purposes  unconnected  with 
carriage  and  transit,  as  for  the  deposit  of  goods  for  sale,  appears 
to  us  to  be  a  matter  beyond  the  scope  of  the  act. 

Although  the  company  (unless  under  some  provision  of  their 
special  acts)  may  not  be  common  carriers  of  coal — see  Johnson 
v.  Midland  Railway  Company  (>>), — ^yet,  as  they  do  carry  coal 
for  Mr.  Perkins,  to  Lubenham,  they  may  be  bound  under 
proper  conditions  to  carry  coal  for  other  dealers  to  that  station, 
and  to  give  reasonable  facilities  for  unloading  it  there.  But  that 
was  not  the  substance  of  the  demand  made  by  the  present 
applicants  upon  the  company.  The  substance  of  the  demand 
made  upon  the  company,  and  of  the  application  to  this  Court, 

(»)  4  Exch.  367.    See  Digest,  ante,  p.  16. 
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was^  that  the  company  should  allot  a  portion  of  the  land  let  to  1870. 

Mr.  Perkins  to  the  applicants^  to  be  used  hj  them  as  a  depot  west 

for  the  stacking  and  sale  of  their  coals.    We  think,  for  the  i^j^t^on  and 

reasons  above  stated,  that  this  demand  is  beyond  the  scope  of  North 

1  Westebn 

the  Railway  and  Canal  Traffic  Act,  and  consequently  that  the  ry.  Co. 

rule  ought  to  be  dischai^ed. 

Rule  discharged. 


N  2 
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Ntmembw  9,  Baxendalb  and  Otbers 

1857. 

_ ^^ 

The  North  Devon  Railway  Company  (0« 

Cbiritfr—  Undne  Preference  of  Company* t  Agents — Amending  Rule — Coets. 

A  railway  companj  poaseaeed  of  a  line  from  B.  to  C.  adrerfctaed  to  oooTej 
goods  from  A.  to  C.  (in  conjonction  with  another  company)  at  the  rate  of  60ff.  per 
ton,  provided  they  were  confflgned  by  A.  to  their  own  agents  at  those  respectire 
places ;  but  if  consigned  through  any  one  else,  they  charged  2s.  M.  per  ton  more  :— 
Held,  gronnd  for  an  injunction  under  the  Railway  and  Canal  Traffic  Act,  1854. 

And  the  rule  was  made  absolute,  with  eosts,  although  it  prayed  a  writ  enjoia- 
ing  the  company  to  charge  an  equal  rate  for  the  carriage  from  A.  to  C^  ^nd  the 
writ  was  granted  as  from  B.  to  C.  only. 

SomblOf  that  both  companies  ought  to  hare  been  brought  before  the  Court  bj 
the  rule. 

Byles,  Seij.,  obtained  a  rule  caUing  upon  the  North  Devon 
Railway  Company  to  show  cause  why  a  writ  of  injunction 
should  not  issue  against  them  pursuant  to  the  Railway  and 
Canal  T^raffic  Act^  1854^  enjoining  the  company  to  charge  the 
same  rate  for  the  carriage  of  all  goods  of  the  same  class  from 
Bristol  to  Barnstaple;  and  also  enjoining  the  company  to 
charge  the  complainants^  and  the  rest  of  the  public^  for  the 
carriage  from  Bristol  to  Barnstaple  of  goods  coming  fiom 
Manchester^  the  same  rate  as  they  charged  for  tlie  like  goods 
when  consigned  by  their  own  agents;  and  enjoining  the  coo,- 
pany  not  to  charge  otherwise,  and  why  the  company  should  not 
pay  the  costs. 

It  appeared  from  the  affidavit  of  Mr.  T.  H.  Baxendale,  one 
of  the  complainants,  that  they  carried  on  the  business  of  com- 
mon carriers  and  railway  agents,  under  the  name  of  Pickford 
&  Co.,  between  the  towns  of  Manchester  and  Barnstaple;  that 

(*)  Reported  in  3  C.  B.,  N.  S.  824,  and  cited  in  A'apier  y.  Olasffow  and  SmUh 
Western  Ry.  Co,,  post. 
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the  lines  of  railway  between  Manchester  and  Barnstaple  were  1S57. 
as  follows : — The  London  and  North  Western  and  Midland  baxbndalb 
Lines  from  Manchester  to  Bristol^  the  Bristol  and  Exeter  Line  j^orth 
from  Bristol  by  way  of  Exeter  to  Crediton^  and  the  North  P'^^p^ 
Deron  Line  from  Crediton  to  Barnstaple.  That  the  North 
Devon  Bailway  Company  were  the  owners  of  such  last-men- 
tioned linCj  and,  in  conjunction  with  the  Bristol  and  Exeter 
Railway  Company  at  Bristol,  received  and  carried  through  goods 
from  Bristol  to  Barnstaple :  that  when  goods  were  received  by 
the  complainants  at  Manchester  for  Barnstaple  they  delivered 
them  to  the  London  and  North  Western  Railway  Company, 
at  Manchester,  and  that  company,  in  conjunction  with  the  Mid- 
hnd  Railway  Company,  carried  them  over  the  London  and 
North  Western  and  Midland  Railways  from  Manchester  to 
Bristol:  that  the  complainants  were  charged  by  these  com- 
panies a  through  rate  from  Manchester  to  Bristol  of  30«.  per 
ton,  which  included  delivery  by  carting  to  the  Bristol  and 
Exeter  Railway  Companies'  station  at  Bristol:  that  the 
London  and  North  Western  Railway  Company  paid  the  com- 
phunants  for  collecting  and  carting  at  Manchester,  and  the 
Midland  Railway  Company  paid  them  for  carting  from  their 
station  at  Bristol  to  the  station  of  the  Bristol  and  Exeter  Rail- 
way Company :  that  the  complainants  then,  on  their  own  account 
as  common  carriers,  consigned  the  goods  to  themselves  or  their 
agent  at  the  station  of  the  North  Devon  Railway  at  Barnstaple, 
over  the  lines  of  the  Bristol  and  Exeter  and  North  Devon  Rail- 
way Companies,  their  own  agent  receiving  and  delivering  the 
goods  to  the  consignees  at  Barnstaple :  that  the  complainants 
and  the  public  in  general  were  charged  at  the  rate  of  £1 :  2«.  6d, 
per  ton  for  such  carriage  from  Bristol  to  Barnstaple :  that  the 
North  Devon  Railway  Company  had  entered  into  an  arrange- 
ment with  W.  J.  C.  Wall,  the  sole  agent  at  Bristol  of  the  Bristol 
and  Exeter  Railway  Company,  by  which  he  received  goods  at 
the  Midland  station  at  Bristol  from  Messrs.  Carver,  Chaplin 
&  Co.  (other  agents  of  the  London  and  North  Western  Rail- 
way Company  at  Manchester,  but  not  of  the  Midland  Railway 
Company  at  Bristol),  and  forwarded  them  by  the  Bristol  and 
Exeter  and  North  Devon  Railways  to  Barnstaple,  where  they 
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]^^J^ were  delivered  by  the  agents  of  the  last-mentioned  company : 


Baxendalb  and  that  the  said  company,  though  they  had  to  pay  the  rate  of 
North  ^^**  P^^  ^^  f^^  ^^^  carriage  from  Manchester  to  Bristol,  yet 
K^^Oo  charged  only  50^.  per  ton  for  the  carriage  of  such  goods  from 
Manchester,  including  delivery  in  the  town,  to  the  con- 
signees at  Barnstaple,  whereby  the  North  Devon  liailway 
Company  charged  the  complainants  and  the  public  2s.  Gd.  per 
ton  more  for  goods  forwarded  by  them  &om  Bristol  to  Barn- 
staple than  the  said  company  charged  to  other  persons,  besides 
making  no  allowance  or  deduction  from  the  said  charge  to  the 
complainants  for  cartage  from  the  station  at  Barnstaple  into 
the  town. 

The  complainants  on  applying  to  the  company  on  the  subject 
were  informed,  by  a  letter  from  their  manager,  that  their 
through  rate  fi*om  Manchester  direct  of  50s.  per  ton,  could  only 
be  obtained  by  goods  being  consigned  fix>m  Manchester  to 
Bristol  by  Carver  &  Co.,  and  thenoe  to  Barnstaple  by  J.  C. 
Wall. 

Milxoard  (with  whom  was  Lush,  Q.C.)  now  showed  cause. 
This  application  should  have  been  addressed  against  the  Bristol 
and  Exeter  Railway  Company,  and  not  against  the    North 
Devon  Railway  Company.   If  there  be  any  overcharge  it  arises 
from  the  act  of  the  former  company  alone.     But  it  is  submitted 
that  there  is  no  pretence  for  saying  that  there  has  been  any 
undue  preference.     [  Cockburn,  C.  J. — The  practical  result  of 
your  arrangement  is,  that  the  goods  are  carried  for  2s.  6d.  per 
ton  less  if  they  are  sent  through  Carver  &  Co.,  and  Wall. 
What  right  has  the  company  to  impose  such  a  restriction  upon 
the  consignors  of  goods?]     The  affidavit  in  answer  shows  that 
what  is  done  is  done  for  the  benefit  of  the  public   and   not 
for  the  puiix>se  of  giving  any  undue  preference  to  any  one. 
[CocA^iirw,  C.  J. — How  can  it  be  for  the  benefit  of  the  public 
that  they  should  be  compelled  to  transmit  their  goods  through 
a  given  individual?]     Ransome^s  Case{^)  establishes,  tliat  in 
dealing  with  this  statute,  the  Court  will  take  into  the  account 
the  fair  interests  of  the  company,  and  the  Caterham  Railway 

O  (Nol),a«/#,p.63. 
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Company* s  Cas€{^)  shows,  that  to  constitute  an  '*  undue  or  1^^^' 


"  unreasonable  preference"  within   the  act  by  reason  of  an   Baxbndalb 

inequality  of  charge,  it  must  be  an  inequality  in  the  charge  for       Nokth 

travelling  over  the  same  line  or  the  same  portion  of  the  line.       hy,  co. 

Here,  the  inequality,  if  any,  is  not  for  travelling  along  the 

North  Devon  Railway.     [  Cockburn,  C.  J. — The  whole  is  one 

charge.     The  North  Devon  Railway  forms  an  integral  part  of 

the  whole  line.]     If  the  goods  are  not  transmitted  through 

Carver  &  Co.  the  North  Devon  Railway  Company  can  only  be 

responsible  for  any  inequatity  of  charge  for  carriage  on  their 

own  portion  of  the  line.      [CocAiwrn,  C.  J. — The  charge  is 

one  entire  charge;  and  unless  the  whole  is  justifiable  the 

injunction   must  go.]      If  the  Bristol   and   Exeter  Railway 

Company  had  been  made  parties  to  this  rule  the  North  Devon 

Railway  Company  would  only  have  had  to  sustain  their  fair 

share  of  the  responsibility. 

Byks,  Serj.,  and  C.  Pollock  in  support  of  the  rule.  The 
complaint  of  inequality  of  charge  and  undue  preference  is  not 
answered.  [  CockburUy  C.  J. — The  rule  ought  at  all  events  to 
be  limited  so  as  to  impose  upon  the  North  Devon  Railway 
Company  so  much  only  of  the  burthen  as  properly  belongs  to 
their  line.]  They  do  not  divide  the  charge;  they  advertise 
and  receive  the  rate  for  the  entire  transit ;  they  do  not  the  less 
misconduct  themselves  because  another  company  is  associated 
with  them  in  the  illegal  act  complained  of.  \^Cockburn,  C.  J. 
— It  would  have  been  more  convenient  if  all  the  parties  had 
been  before  us.  Crowder^  J. — What  charge  do  these  respon- 
dents make  for  the  carriage  between  Crediton  and  Barnstaple  ?] 
They  do  not  carry  any  goods  coming  from  Bristol  for  less  than 
22*.  Qd.  per  ton,  unless  they  are  consigned  through  Carver  & 
Co.  [^CockburTiy  C.  J. — The  rule  is  too  large.  The  com- 
plainants^ purpose  will  be  answered,  probably,  by  making  it 
absolute  in  the  more  limited  form  above  suggested.]  That  will 
answer  every  purpose. 

Cockburn,  C.  J. — We  entertain  some  doubt  whether  the  rule 

(»)  Ante,  p.  32. 
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1857.        might  not  have  been  made  absolute  in  its  terms;   but  it  is 


Baxbmdale   unnecessary  to  consider  that^  inasmuch  as  the  complainants  are 
North       content  to  take  it  for  a  writ  against  the  respondents,  enjoining 


Devon 
By.  Co. 


them  to  charge  the  same  rates  for  the  carriage  of  Manchester 
packs  from  Crediton  to  Barnstaple  as  they  charge  for  the  like 
goods  under  any  circumstances,  and  enjoining  them  not  to 
chaige  otherwise. 


Lushy  for  the  respondents,  submitted,  that  as  the  complain- 
ants had  asked  more  by  their  rule  than  the  Court  had  thought 
them  entitled  to,  the  costs  of  the  application  should  not  be 
allowed. 


Cockburn,  C.  J. — The  complainants  haye  succeeded  in 
substance.  As  we  think  they  have  made  out  a  real  ground  of 
complaint,  we  think  the  costs  should  follow. 

The  rest  of  the  Court  concurring, 

Bule  absolute  accordingly,  with  costs  (^). 


(^)  In  the  Caterham  Case,  ante, 
p.  32,  two  companies  were  brought  be- 
fore the  Court  by  one  rale,  bnt  in  the 
present  case  this  not  having  been  done, 
it  will  be  observed  that  the  Coort 
moalded  the  rale  so  as  to  confine  to  the 
one  line  its  proper  share  of  responsi- 
bility. See  Cooper  v.  South  Wettem 
By.  Co,,  pott,  p.  186,  and  Baxendale 
V.  Oreat  Western  My,  Co.  {Bristol 
Case),  post,  p.  191,  as  to  moulding  or 


amending  the  rule  in  applications  under 
the  Bailwaj  and  Canal  Traffic  Act, 
1854. 

This  is  the  first  of  the  carriers'  cases, 
and  the  Court  decided  in  effect  thai  a 
railway  company  have  no  right  to  pre- 
fer themselves  or  their  agents  to  the 
public  or  to  their  agents,  viz.  carriers; 
and  the  same  ground  of  decision  will 
be  found  in  all  the  carriers'  cases.  See 
Index,  tit. "  Carriers." 
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Cooper  J^m  i, 

1868. 
V. 

TuE  London  and  South  Western  Kailway  Company  (»). 

Unloading  T^rucks-^ Undue  Preferenoe^Amending  Rule, 

A  niUnj  company,  which  had  been  in  the  habit  of  unloading  goods  conreyed 
bj  them  on  their  railway  by  taking  them  ont  of  the  tracks  and  placing  them  in  or 
adjacent  to  the  waggons  of  the  consignees,  established  a  new  system,  nnder  which 
they  declined  to  allow  their  servants  to  unload  the  goods  of  C.  from  their  tmcks 
without  extra  charge.  They,  howerer,  continaed  to  nnload  the  goods  of  P.,  as 
these,  from  the  smallness  of  their  quantity,  were  not  carried,  like  the  goods  of  C, 
in  leparate  trucks,  but  were  mixed  with  the  company's  own  traffic,  and  it  was 
therefore  for  the  company's  own  oonyenience  that  they  unloaded  them  from  the 
trucks.  The  Court  refused  to  make  absolute  a  rule  for  an  injunction  under  the 
Railway  and  Canal  Traffic  Act,  1854,  enjoining  the  company  to  unload  the  tmcks 
containing  C.'s  goods,  and  to  deliTor  such  goods  to  C.  by  placing  the  same  in  or 
adjacent  to  his  waggons. 

Sew^ble.^That  if  C.  had  prerionsly  complained  to  the  company  of  their  giving 
an  advantage  to  P.  over  him  in  so  unloading  P.'s  goods,  and  the  company  had  not 
afterwards  removed  such  ground  of  complaint,  the  Court  would  have  interfered 
to  prevent  the  continuance  of  such  undue  adyantage,  although  the  rule  nisi  for 
the  injunction  was  not  framed  for  such  a  case. 

• 

This  was  a  rule  calling  upon  the  London  and  South  Western 
Railway  Company  to  show  cause  why  a  writ  of  injunction 
should  not  issue  against  them,  pursuant  to  the  Bailway  and 
Canal  Traffic  Act^  1854^  enjoining  the  said  company  to  unload 
the  trucks^  or  other  conveyances  of  the  said  company,  contain- 
ing goods  consigned  to  one  Charles  Cboper,  the  complain- 
ant, at  their  station  at  Nine  Elms,  Vauxhall,  and  to  deliver 
such  goods  to  the  said  C.  Cooper,  by  placing  the  same  in  or 
adjacent  to  the  waggons  or  other  conveyances  of  the  said 
C.  Cooper,  which  might  be  placed  to  receive  the  same  at 
their  said  station.  The  rule  was  obtained  upon  an  affidavit  by 
the  complainant,  in  which  he  stated  that  he  was  a  licensed 

(■)  Reported  in  27  L.  J.,  N.  6.,  C.  F.  South  Cooit  Ry,  Co,,  and  Napier  r. 

324;  4  C.  B.,  N.  S.  788,  and  cited  m  The  GUugotv  and  South  Western  Ry. 

Piekford  ▼.  The  Caledonian  Ry.  Co.;  Co.,  post. 
Pdlmer  r.   London,    Brighton   and 
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carman  and  contractor  for  the  carriage  of  goods^  and  was 
almost  daily  employed  as  the  consignee  at  Nine  Elms  for  the 
conveyance  of  goods  on  their  transit  from  the  Southampton 
Docks  to  various  parts  of  London.  That  the  railway  company 
conveyed  goods  from  the  said  Southampton  Docks  to  their  station 
at  Nine  Elms  at  a  charge  of  13«.  per  ton  for  such  goods  as  are 
classed  under  the  rate  Number  2  in  the  scale  of  charges  of  the 
company  ;  that  the  company  had  until  recently  employed  their 
own  servants  to  imload  the  trucks^  or  other  conveyances  con- 
taining goods  consigned  to  persons  at  their  station  at  Nine 
Elms^  and  delivered  such  goods  to  the  consignees  by  placing 
the  same  in  or  adjacent  to  the  waggons  or  other  conveyance  of 
the  consignees  there  to  receive  the  same ;  that  he,  the  com- 
plainant, had  various  lots  of  goods  consigned  to  him  from 
Southampton  Docks  to  Nine  Elms,  on  which  the  sidd  charge 
of  13«.  per  ton  had  been  paid  for  the  carriage  thereof,  and  that 
the  company  refrised  and  declined  to  unload  the  trucks  and 
other  conveyances  containing  the  said  goods  as  theretofore  they 
had  done,  whereby  he  was  compelled  to  employ  his  own 
servants  to  unload  such  goods,  and  to  convey  the  same  from 
the  trucks  and  other  convejrances  of  the  said  company  to  his 
waggons.  That,  since  the  company  had  refused  to  unload 
trucks  containing  goods  consigned  to  him,  he  had  carefully 
watched  and  inquired  whether  the  same  rule  was  observed 
respecting  goods  consigned  to  other  persons,  and  that  the  said 
company  still  continued  to  unload  the  goods  of  other  persons 
than  himself  at  the  Nine  Elms  station ;  and  that  by  so  doing 
the  company  gave  an  undue  or  unreasonable  preference  or 
advantage  to  or  in  favour  of  such  persons,  and  caused  an  undue 
and  unreasonable  prejudice  and  disadvantage  to  complainant* 
In  answer  to  this  there  was  an  affidavit  by  the  superintendent 
of  the  goods  department  of  the  company  to  the  effect  that  the 
said  charge  of  13^.  per  ton  for  goods  was  applicable  only  to 
the  railway  transit  from  the  Southampton  Docks  to  the 
station  at  Nine  Elms,  and  that  the  labour  of  transfer  from  the 
railway  trucks  to  the  company's  vans  for  delivery  was  not 
included  therein,  but  was  charged  for  in  an  extra  rate  for  de- 
livery of  dock  goods  to  bonded  or  other  warehouses  in  London  ; 
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that  the  complainant  had  prevlouslj  been  in  the  service  of  the 
company^  and  that^  before  he  quitted  such  service  and  em- 
barked in  his  trade  of  carman,  the  deliveiy  of  goods  from  the 
station  at  Nine  Elms  was  performed  by  the  company  them- 
selves in  their  own  vans,  save  and  except  the  goods  of  Messrs. 
Pickford ;  that  the  dealings  of  otlier  parties  than  the  com- 
plainant with  the  company  had  no  parallel  with  that  of  the 
complainant,  except  to  a  certain  extent  the  dealings  of  Messrs. 
Pickford  with  the  company  as  general  carriers,  to  whom,  in 
that  character,  goods  were  consigned  for  transit  by  the  com- 
pany's railway  from  Southampton,  including  consignments 
from  the  Southampton  Docks,  which  the  said  Messrs.  Pickford 
transmitted  as  consignors  and  consignees,  but  such  consign- 
ments were  composed  generally  of  different  classes  of  goods, 
charged  by  the  company  at  different  rates,  including  labour  in 
the  transfer  from  the  railway  to  vans  for  delivery  ;  that  in  some 
instances,  but  not  frequently,  such  consignments  included  goods 
arriving  at  Nine  Elms  from  the  Southampton  Docks,  on  which 
the  said  rate  of  13«.  a  ton  is  charged  by  the  company  for  their 
transit  on  the  railway,  and  which  goods  the  company  trans- 
ferred into  the  conveyances  of  the  Messrs.  Pickford ;  but  that 
this  was  a  convenience  to  the  company,  as  such  goods  were 
mixed  up  with  the  company's  traffic,  owing  to  the  quantity  for 
Messrs.  Pickford  not  being  sufficient  to  run  a  separate  truck, 
and  that  their  goods  were,  therefore,  placed  in  the  same  trucks 
which  contained  goods  for  the  company's  own  delivery,  whilst 
the  traffic  of  the  complainant  was  in  almost  all  instances  kept 
separate  from  the  company's  and  brought  up  in  separate 
trucks ;  and,  frirther,  that  the  charge  of  ISs,  per  ton  was  about 
6^.  below  the  company's  ordinary  rate  of  charge  for  such  class 
of  goods ;  and  that  where  such  ordinary  rate  was  charged,  the 
company  included  the  labour  of  loading  and  unloading,  but  not 
otherwise. 


1858. 
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M.  Smithy  Q.C.,  and  Milward  now  showed  cause.  The 
complainant  has  no  right  to  require  the  company  to  unload  the 
tnicks  for  him,  which  is  what  he  asks  for  by  this  rule.  The 
complainant  has  sustained  no  prejudice  or  disadvantage  from 
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the  conduct  of  the  company.  He  does  not  complain  that  the 
trucks  are  not  placed  conyeniently  and  adjacent  to  his  waggons^ 
nor  does  he  say  that  the  company  unload  for  other  persons 
without  making  an  extra  charge.  The  only  case  in  which  it 
appears  the  company  do  so^  is  that  of  Messrs*  Pickford ;  but 
there  it  is  not  done  as  of  rights  or  for  the  benefit  of  Messrs. 
Pickford,  but  for  the  convenience  of  the  company ;  the  goods 
of  this  class  which  are  conveyed  for  Messrs.  Pickford  being  of 
such  small  quantity  that  they  are  mixed  with  the  goods  carried 
for  the  company's  own  delivery,  instead  of  being  in  separate 
trucks,  like  those  belonging  to  the  complainant ;  but  it  is  not 
for  so  unloading  Messrs.  Pickford's  goods  that  complaint  is 
made.  If  Mr.  Cooper  had  asked  the  company  not  to  do  this 
for  Messrs.  Pickford,  the  company  would  probably  have  ab- 
stained firom  continuing  such  practice.  The  company  are 
obliged,  however,  to  come  here  by  the  form  of  this  rule,  which 
asks  the  Court  to  enjoin  the  company  to  allow  the  complainant 
the  absolute  right  to  have  Scorn  the  company  the  supply 
of  labour  in  the  transfer  of  the  goods  to  the  complainant^s 
waggons. 


Bovill,  Q.C.,  and  Pearce  in  support  of  the  rule.  The 
company  do  not  deny  that  they  have  refused  to  unload  the 
trucks  containing  Mr.  Cooper's  goods,  although,  until  ktely, 
they  used  to  unload  the  trucks  containing  goods  consigned  to 
other  persons,  and  they  admit  that  they  still  do  so  for  Messrs. 
Pickford.  It  is  said,  that  with  the  exception  of  Messrs. 
Pickford,  the  dealings  of  the  company  with  other  persons  are 
not  parallel  with  the  dealings  between  the  company  and  the 
complainant;  but  it  is  not  shown  in  what  respect  they  are 
not  so.  At  all  events,  why  do  not  the  company  unload  for 
Ml*.  Cooper  as  they  admit  they  do  for  Messrs.  Pickford? 
{^Byles,  J.  —  Has  Mr.  Cooper  asked  the  company  to  so 
unload  for  him,  and  have  they  refused  to  do  so?]  The 
affidavit  of  Mr.  Cooper  shows  such  refusal.  It  is  true  that 
it  does  not  state  an  express  demand  and  refusal,  but  that,  it 
is  submitted,  is  not  necessary.  The  company  have  failed  to 
justify  their  conduct.     They  ought  to  do  more, than  merely 
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bring  the  goods  in  tlie  trucka  to  the  station ;  they  ought  to 

ddiTcr  them  to  the  consignee,  dther  by  placing  them  in  his 

carts,  or  in  some  convenient    place  adjacent  to  the  same. 

[Cockburn,  C.  J. — What  power  has  this  Court  under  the 

statute  to  interfere  respecting  the  mode  of  dealing  with  the 

goods  by  the  company  after  they  arrive  at  their  destination  ?] 

The  goods  have  not  arrived  at  their  destination  until  they  are 

delivered  to  the  consignee — into  the  waggon  or  carriage  of  the 

consignee:    Richards  v.    7%e  London,  Brighton  and   South 

Coast  Railway  Company  (^);  Butcher  v.    The  London  and 

South  Western  Railway  Company  (»).     [  Williams,  J.— That 

was  because  there  die  company  had  chosen  to  undertake  that 

duty.]     Here  the  company  took  upon  themselves  to  unload 

and   deliver  into  the   vans  for  Messrs.   Pickford.     If  they 

do  this  for  one,  they  must  do  it  for  all.     [Cockbum,  C.  J. 

— It  is  not  because  the  company  do  a  thing  for  A.,  that, 

therefore,  they  are  to  do  the  same  thing  for  B.]     Then  the 

complainant  may  ask  the  company  to  desist  from  their  practice 

of  unloading  for  Messrs.  Pickford;  for  by  continuing  such 

practice  the  company  gave  an  advantage  to  Messrs.  Pickford 

over  Mr.  Cooper.     [Cockburn,  C.  J. — The  rule  does  not  ask 

for  this.     ByleSy  J. — The  complainant  should  have  got  a 

refusal  from  the  company  to  do  for  him  what  they  were  doing 

for  Messrs.  Pickford.     Cochbum,  C.  J. — Mr.  Cooper  did  not 

say  to  the  company,  as  he  ought  to  have  done  before  he  came 

here,  you  are  doing  this  for  others,  and,  therefore,  I  ask  you  to 

do  it  for  me.]     It  is  manifest  that  the  result  would  have  been 

Ae  same  if  he  had  done  so. 


1858. 

COOPEB 

London 

AND  South 
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Coekhum,  C.  J. — Under  all  the  circumstances,  I  am  of 
opinion  that  this  rule  should  be  discharged.  I  do  not  say  that 
Mr.  Cooper  has  not  some  ground  of  complaint  against  the 
company.  It  appears  that  the  company,  having  formerly  been 
in  the  habit  of  unloading  goods  conveyed  by  them  on  their 
railway  from  Southampton  to  London,  by  taking  them  out  of 
the  trucks  and  placing  them  in  or  adjacent  to  the  waggons  of 


(»)  7  C.  B.  839;  18  L.  J.,  N.  S.,  C.  P.  261. 


(»)  16  C.  B.  13. 
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the  consignees^  have  recently  established  a  new  system,  and  in 
the  case  of  Mr.  Cooper  have  declined  to  so  unload  his  goods. 
It  further  appears,  that  as  regards  Messrs.  Pickford  the 
company  have  continued  to  aUow  their  servants  to  unload 
Messrs.  Pickford's  goods,  and  to  place  them  in  Messrs.  Pick- 
ford's  carriages  without  extra  charge.  At  the  same  time,  it 
appears  that  the  quantity  of  goods  of  this  description  brought 
for  Messrs.  Pickford,  as  compared  with  the  quantity  of  those 
brought  for  Mr.  Cooper,  is  very  small.  It  also  further  appears, 
that  Mr.  Cooper,  instead  of  resting  his  complaint  on  that  which 
he  now  puts  forth  as— and  which  in  fiust  is — his  only  real 
ground  of  complaint,  based  it  only  on  the  circumstance  that 
an  indulgence,  which  had  hitherto  been  conceded,  had  been 
withdrawn.  If  Mr.  Cooper  had  stated  the  real  ground  of  his 
complaint  to  the  company,  then,  seeing  that  the  company 
should  not  give  an  advantage  to  Messrs.  Pickford  which  they 
did  not  give  to  Mr.  Cooper,  notwithstanding  the  comparative 
smallness  of  the  amount  to  which  it  extended,  the  company 
might  have  removed  the  ground  of  complaint,  or,  if  not,  then 
we  might  have  felt  called  on  not  to  make  absolute  the  rule  in 
the  present  form,  but  to  mould  it  so  as  to  meet  the  particular 
case  (^).  The  rule,  as  it  is  framed,  cannot  be  made  absolute. 
It  is  one  thing  to  say,  that  the  company  are  not  to  carry  from 
the  trucks  the  small  quantity  of  Messrs.  Pickford's  goods ;  and 
it  is  another  thing  to  say  that,  because  the  company  do  so  with 
respect  to  Messrs.  Pickford's  goods,  they  are  also  to  do  the 
same  with  respect  to  the  large  quantity  of  goods  which  belong 
to  Mr.  Cooper ;  and  if  we  were  thus  to  make  the  rule  absolute 
in  its  present  form,  we  should  inflict  a  grievous  wrong  upon  the 
company.  If,  however,  the  complainant  had  stated  to  the 
company  his  true  cause  of  complaint,  we  might  have  moulded 
the  rule  accordingly ;  but  considering  that  the  grievance  is  one 
only  of  small  amount,  and  that  the  true  ground  was  not  stated 
in  the  first  instance,  I  do  not  feel  that  we  are  called  on  to  do  so 
This  rule  will,  therefore,  be  discharged,  but  without 


now. 


costs,  and  with  an  intimation  from  the  Court  that  the  company 


(*)  See  note  (*)  in  Baxendale  t.  North  Devon  By.  Co,,  ante,  p.  184, 
[)ii1dinff  mlcs. 


as  to 


monlding  rules. 
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are  not  justified  in  their  present  course  of  proceeding,  and  that 
if  they  continue  it  this  Court  will  probably  interfere. 

Williams^  J.,  fFilles,  J.,  and  Byles,  J.,  concurred. 

Bule  discharged,  without  costs. 
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t7. 


The  Great  Western  Railway  Company  (»).    (Bristol 

Case.) 

Carrier — Undue  Preference  or  Prejudice — Amending  Rule, 

It  is  not  a  legitimate  groand  for  giving  a  preference  to  one  of  the  cnstomers  of 
a  ndlwaj  company,  that  he  engages  to  employ  other  lines  of  the  company  for  the 
carriage  of  traffic  distinct  from  and  unconnected  with  the  goods  in  question ;  and 
it  18  nndoe  and  unreasonable  to  charge  more  or  less  for  the  same  service,  accord- 
mg  as  the  customer  of  the  railway  thinks  proper  or  not  to  bind  himself  to  employ 
the  oompaoy  in  other  and  totally  distinct  business* 

This  was  a  rule  calling  upon  the  Great  Western  Bailway  Com* 
pany  to  show  cause  why  a  writ  of  injunction  should  not  issue 
against  the  company^  pursuant  to  the  Railway  and  Canal 
Traffic  Act,  1854,  enjoining  the  said  company  to  carry  paper 
and  other  goods  in  their  third-class  of  goods  for  the  complain- 
ants firom  Bristol  to  London  at  the  same  rates  that  they  charged 
to  one  William  SomerrHle ;  and  also  enjoining  them  to  desist 
irom  charging  William  Somerville  less  for  the  carriage  of  paper 
from  Bristol  to  London  than  they  charged  to  other  persons,  and 
less  than  they  charged  for  the  carriage  of  other  goods  of  the 
third-class ;  and  also  enjoining  them  to  desist  from  charging  the 
said  complainants  more  than  they  charged  the  said  William 


(I)  Reported  in  5  C.  B.,  N.  S.  309; 
28  L.  J.,  C.  P.  69;  4  Jnr.,  N.  S.  1241, 
and  cited  in  Oarton  v.  Bristol  and 
Exeter  Rif.  Co,;  Palmer  y.  London, 


Brighton  and  South  Coaet  Ry.  Co., 
and  Napier  y.  The  Olaegow  and  South 
Western  Ry,  Co.,  post. 
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Baxendalb  sent  hj  him  from  Bristol  to  London^  and  why  the  company  should 
not  pay  the  costs.     The  facts  of  the  case  were  as  follows : — 

The  complainants  were  common  carriers  &om  Bristol  to  Lon- 
don using  for  that  purpose  the  Great  Western  Railway.  They 
were  also  common  carriers  from  Bristol  to  various  other  places, 
using  for  that  purpose  lines  in  rivaby  with  the  Great  Western 
Railway  Company's  lines  other  than  that  from  Bristol  to  Lon- 
don. William  Somerville,  a  paper  manufacturer,  at  Bitton, 
near  Bristol,  was  in  the  habit  of  sending  large  quantities  of 
paper  to  London,  and  also  to  the  other  places  before  mentioned. 
Prior  to  August,  1867,  Mr.  Somerville  employed  the  com- 
plainants to  carry  his  paper  to  London  and  deliver  it  there ; 
and  the  complainants  employed  the  respondents  to  cany  it 
on  their  railway  from  the  station  at  Bristol,  where  it  was 
delivered  by  SomerviUe,  to  the  station  at  Paddington,  where 
it  was  received  by  Pickfbrd  &  Co.,  they  delivering  it  in  London. 
At  that  time  the  respondents  charged  the  complainants  at  the 
rate  of  22««  Id.  per  ton,  being  their  charge  for  first-class  goods^ 
including  cartage  to  and  from  the  railway,  deducting,  in  fact. 
Is.  6d.  for  the  cartage  to  the  station  at  Bristol,  and  3^.  4d. 
for  the  cartage  in  London.  The  complainants  made  their  pVofit 
upon  the  cartage  in  London.  In  the  month  of  August,  1857, 
the  respondents  raised  the  charge  for  the  carriage  of  the  paper 
from  22s.  Id.,  the  charge  for  goods  of  the  first-class  in  their 
printed  scale  of  charges,  to  S5s.  per  ton,  the  charge  for  goods 
of  the  third-class  in  that  scale.  The  complainants  in  conse- 
quence made  a  proportionate  increase  in  their  rate  of  charge  to 
Somerville.  In  the  following  month,  Somerville  complained  of 
the  increased  charge,  and  stated,  that,  unless  it  was  reduced, 
he  would  send  his  goods  by  sea.  A  correspondence  followed 
between  the  complainants  and  respondents,  in  which  the  former 
endeavoured  to  persuade  the  latter  to  reduce  the  charge,  point- 
ing out  that  otherwise  Somerville's  goods  would  go  by  sea  in- 
stead of  by  railway ;  but  the  latter  refiised  to  make  any  reduc- 
tion. This  part  of  the  correspondence  closed  on  the  14th  of 
November,  1857.  Shortly  afterwards,  the  complainants  learned 
that  the  respondents  were  carrying  SomerviUe^s  goods  at  the 
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order,  as  the  complainants  allege,  to  induce  Somerville  to  send  Baxekdalb 
his  paper  through  the  respondents,  instead  of  through  the  com- 
plainants, as  formerly.  Thereupon,  on  the  2nd  of  December, 
18579  the  complainants  wrote  to  the  respondents,  remonstrating 
upon  the  course  that  had  been  taken,  as  follows : — "  We  have 
been  much  surprised  to  find  that  jour  Bristol  district  manager, 
after  refusing  to  make  any  reduction  in  the  rate  charged  to  us 
for  paper  from  Bristol  to  London,  has  gone  behind  our  backs 
to  oar  customer,  Mr.  Somerville,  and  made  an  arrangement 
with  him  to  carry  his  paper  at  about  10^.  per  ton  less  than  the 
company  were  in  the  habit  of  charging  to  us  when  Mr.  Somer- 
ville employed  us  instead  of  you  to  cart  it  to  London.  We 
cannot  suppose  for  a  moment  that  the  company  will  sanction 
such  dishonourable  as  well  as  illegal  conduct  on  the  part  of  one 
of  their  managers,  but,  unless  it  is  discontinued  immediately, 
and  we  are  allowed  ^o  carry  Mr.  Somerville's  paper  at  the  same 
reduced  rate  as  you  are  now  charging  him,  we  shall  place  the 
matter  in  the  bands  of  our  solicitors,  and  instruct  them  to  take 
l^al  measures  to  obtain  compensation  for  the  injury  done  to  us, 
and  to  protect  us  from  a  repetition  of  it." 

The  reply  of  the  respondents  (on  the  4th  of  December),  was 
as  follows : — ^^  I  am  desired  to  acknowledge  the  receipt  of  your 
letter  of  the  2nd,  addressed  to  the  directors,  upon  which  they 
will  give  their  instructions  at  the  next  meeting  of  the  board. 
As  you  acquaint  them  of  your  intention  to  resort  to  legal  mea- 
sures, they  think  it  may  be  proper  to  refer  your  letter  to  their 
own  solicitors  before  they  reply  to  it." 

Upon  the  16th  of  December,  the  following  ftirther  reply  was 
sent  by  the  respondents  to  the  complainants,  stating  in  the  most 
distinct  maimer  the  position  assumed  by  the  former  in  this  liti- 
gation : — **  The  directors  of  this  company  desire  me  (the  secre- 
tary) to  acquaint  you,  in  reply  to  yoiu*  letter  of  the  2nd  instant, 
that  they  must  decline  to  lower  any  of  their  proper  rates  for  the 
conveyance  of  goods,  excepting  in  cases  where  a  special  agree- 
ment may  enable  the  board  to  do  so  with  mutual  advantage, 
upon  conditions  to  which  both  may  assent.  The  board  pre- 
sumes that  it  is  not  your  intention  to  undertake  to  transmit  by 
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^^^'        this  railway  all  the  traffic  which  yon  can  obtain  for  the  places 


Baxbndalb   to  which  this  company  are  carriers^  inasmuch  as  they  know  that 

Great       you  are  engaged  in  taking  away  by  other  lines  as  much  as  you 

R?^Ca^     can  obtain  and  influence.     If  they  are  mistaken  in  this  view, 

(Bbistol      you  will  bc  kind  enough,  perhaps,  to  submit  any  proposal  which 

may  enable  the  board  to  enter  into  any  special  agreement  with 

your  firm,  in  consideration  of  which  terms  it  may  be  in  their 

power  to  meet  your  request.** 

The  complainants  did  not  comply  with  the  terms  required  in 
that  letter  ;  and,  after  an  inefiectual  attempt  to  alter  the  decision 
of  the  respondents  stated  therein,  the  complainants  made  this 
application  to  the  Court,  stating,  amongst  others,  the  above 
&cts,  and  that  the  paper  carried  by  the  company  for  Somenrille 
was  the  same  as  to  quantify  and  quality,  and  mode  and  cost  of 
carriage^  and  in  all  other  respects,  as  when  carried  by  the  com- 
plainants ;  and  that,  in  fact,  there  was  no  circumstanoe  to  justify 
the  diflference  in  charge  then  made. 

The  respondents,  in  answer  to  this  case,  set  up,  in  eSect,  that 
they  carried  for  Somerville  upon  the  terms  of  a  special  agree- 
ment between  them  and  him,  containing  stipulations  so  much 
to  their  advantage  as  to  be  worth  the  whole  difference  of  charge. 
The  terms  of  the  agreement,  as  stated  in  the  affidavit  of  James 
Grierson,  the  respondent's  general  superintendent  of  goods 
traffic,  was  as  follows: — ^'^A  rate  of  23«.  4d.  per  ton  was 
agreed  upon  for  paper  between  Bristol  and  London,  which  was 
to  include  the  cartage  in  London  but  not  at  Bristol;  and  the 
paper  carried  at  that  rate  was  to  be  at  the  risk  of  the  said 
William  Somerville,  who  was  also  to  send  all  other  goods  he 
had  to  send  at  the  ordinary  rates  by  the  said  company ;  and 
also  to  send  all  his  goods,  including  paper,  by  the  said  company, 
which  were  going  to  any  place  to  which  the  said  company 
carried." 

In  the  affidavit  of  a  person  in  the  employ  of  the  company  at 
Bristol,  who  negotiated  the  agreement,  it  was  stated  as  fellows: 
— ^^It  was  agreed  between  me  and  the  said  William  Somerrille 
that  the  said  William  Somerville  should  send  all  goods  of  every 
description  over  which  he  had  the  power  to  direct  the  mode  of 
carriage^  and  which  might  be'  going  to  any  place  where  ti» 
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Great  Western  Bailway  Company  carried,  by  the  said  com-        1858. 
pany ;  and,  in  consideration  of  his  so  doing,  I  agreed,  on  the   baxendalb 
part  of  the  company,  that  his  writing  paper  from  Bristol  to       o^, 
London  should  be  carried  for  23*.  4rf.   per  ton,  including     Wbstbbk 
cartage  to  London,  but  not  including  the  cartage  at  Bristol ;     (Bbibxol 
bat,  at  this  rate,  the  said  paper  was  to  go  at  the  risk  of  the         ^^'^ 
said  WilHam  Somerville.     The  said  William  Somerville  also 
promised  to  use  his  influence  with  those  who  supplied  him  with 
goods,  carriage  paid,  to  send  by  the  Great  Western  Kailway 
Company's  railway;  but  he  stipulated,  as  to  goods  going  to 
places  where  there  were  other  railways,  that  the  charges  to  be 
made  by  the  said  company  shall  not  be  more  than  other  railway 
companies  charged  to  those  places.'' 

The  terms  of  the  agreement,  as  existing  on  the  9th  of 
December,  1857,  were  put  into  writing  in  the  following  letter, 
written  by  Somerville  in  the  presence  of  the  respondent's  agent, 
Wilkinson : — "  I  am  quite  willing  to  send  all  my  papers  by 
jonr  company  to  the  various  places  at  which  you  deliver,  on 
condition  that  your  rates  are  not  higher  than  other  railway 
companies.  I  shall  instruct  my  people  to  send  all  goods  by  you 
80  long  as  our  arrangement  of  carrying  to  London  contmues." 

Subsequently,  on  the  17th  of  February,  1858,  at  the  request 
of  the  company's  agent,  for  the  purpose,  as  alleged,  of  explaining 
the  agreement,  Somerville  wrote  the  following  letter: — ^**Li 
consideration  of  your  charging  me  for  the  conveyance  of  paper, 
at  my  exclusiYe  risk,  from  Bristol  station  to  London,  2Ss.  4cf. 
per  ton,  delivered  within  your  usual  limit,  I  agree  to  send  by 
your  Hne  all  my  goods  going  to  stations  and  places  to  which 
you  carry." 

Sir  Fitzroy  Kelly,  Q.C.,  and  Field,  in  Trinity  Term, 
showed  cause. 

Unless  the  special  agreement  disclosed  by  the  affidavits  be 
held  to  be  justified,  it  will  be  impossible  for  railway  companies 
to  make  any  special  contracts  to  facilitate  the  carriage  of  goods 
in  large  quantities,  or  even  to  issue  season  tickets.  [^Cochbum, 
C.  J. — Those  are  very  diiSerent  cases ;  the  same  advantage  is 
held  out  to  all  who  choose  to  avail  themselves  of  it.]     The 
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Baxendale  clear  (*).  Is  it  giving  an  undue  or  unreasonable  preference  to 
Mr.  Somerville  to  carry  his  paper  at  the  lower  rate  in  con- 
sideration of  the  advantages  stipulated  for  by  the  company? 
If,  indeed,  it  could  be  shown  that  the  company  declined  to 
carry  for  others  at  the  same  rate,  under  the  same  circumstances, 
that  might  present  a  case  of  undue  prejudice.  But  nothing 
of  the  sort  is  suggested  here.  The  Court  has  already,  in 
Ransome^s  Case  (^),  decided  that  in  dealing  with  this  branch  of 
the  section,  the  fair  interests  of  the  company  are  to  be  taken  into 
the  account.  If  that  be  so  as  to  the  company's  general  tariff, 
does  the  circiunstance  of  there  being  a  special  contract  make  any 
difference  ?  The  company  profess  their  readiness  to  enter  into 
the  same  contract  with  anyone  else  that  they  have  made  with 
Somerville.  [^Cochburny  C.  J. — One  man  has  goods  to  carry 
from  A.  to  B.,  and  thence  to  C. ;  another  has  goods  to  carry  fix)m 
A.  to  B. ;  would  the  company  be  justified  in  charging  a  higher 
rate  to  the  latter  because  he  does  not  also  employ  them  to 
carry  to  C]  The  company  would  be  bound  to  put  the  parties 
in  exactly  the  same  situation.  [  Williams^  J. — Suppose  there 
were  two  paper  makers  at  Bristol,  each  sending  large  quantities 
of  paper  b.'^e  ».w.„  „d  o.e  .f  tte.  ,1  .L,\  ti..ber 
merchant,  could  the  company  say  to  the  latter,  "  if  you  will 
contract  to  supply  us  with  sleepers  at  a  given  price  we  wUl 
carry  your  paper  for  10«.  per  ton  less  than  any  other  paper?"] 
That  would  be  stipulating  for  something  which  would  not  be 
for  the  advantage  of  the  company  as  carriers.  [  Cockburn,  C.  J. 
— You  may  agree  for  a  lower  rate,  the  owner  taking  upon 
himself  all  the  risk  of  common  carriers,  provided  you  do  it  with 
all  the  world.]  Then,  may  not  the  company  enter  into  a  con- 
tract for  a  lower  rate  in  respect  of  a  larger  quantity  or  a  longer 
distance?  {^Williams y  J. — Subject  to  its  being  reasonable. 
They  must  not  swamp  the  retail  dealers.]  It  is  submitted  that 
the  statute  gives  the  Court  no  authority  to  interfere  with  the 
freedom  of  contracts  between  the  company  and  their  customers. 
\Cockburny  C.  J. — It  is  one  of  the  incidents  of  capital  that  the 

(•)  See  ante,  p.  1.  note  (•),  in  HarrU  t.  Cockermauth  and 

(*)  (No.  1),  ante,  p.  63  j    and  see       Workington  Ry.  Co.,  ante,  p.  104. 
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large  dealer  gets  his  goods  at  a  lower  price  than  the  small         1858. 


V, 

Gbbat 
Westebn 

Rt.  Co. 
(Bbistol 

Case.) 


dealer.  So  in  the  case  of  carriage.  But  the  question  is^  Baxekdalb 
whether,  in  adjusting  their  rates  of  charge,  the  company  are 
acting  reasonably,  or  whether  they  are  not  pressing  too  hardly 
upon  the  small  dealer.  If  the  latter  is  subjected  to  more 
prejudice  than  he  ought  reasonably  to  sustain,  surely  that  is 
a  matter  that  is  within  our  province.]  If  the  company  are 
ready  to  carry  at  205.  per  ton  for  every  person  who  will  under- 
take to  send  500  tons  yearly,  is  there  any  law  to  prevent  them 
from  doing  so?  [CbcAittrw,  C.  J. — The  legislature  has  taken 
upon  itself  to,  fix  the  maximum  rates  (^),  and  it  has  delegated 
to  us  the  duty  of  seeing  that  the  rates  are  imposed  with  due 
regard  to  the  interests  of  the  public,  and  equally.  The  object 
of  the  jurisdiction  is  to  prevent  these  great  monopolies  from 
degenerating  into  abuse.]  The  act  itself,  in  sect.  7,  recognizes 
special  contracts.  [CVcAiwrn,  C.  J. — That  does  not  apply  to 
special  contracts  for  rates  of  carriage.  These  special  contracts 
seem  to  me  to  be  very  objectionable.  Why  not  have  a 
graduated  scale  ?]  That  would  be  most  inconvenient.  Is  it 
illegal  for  a  railway  company  to  make  special  contracts? 
{^Cockburriy  C.  J. — I  think  it  is  very  questionable.  Here, 
for  the  purpose  of  competing  with  the  complainants,  or  rather 
depriving  them  of  the  trade,  you  carry  for  Somerville  for  about 
one-third  less  than  you  do  for  the  complainants.]  The  act 
applies  to  railway  companies.  This  is  a  competition  between 
two  rival  carriers.  [CocAftiirn,  C.  J. — The  complainants  are 
not  carriers  on  your  line  ;  they  are  carried.] 


Bovilly  Q.C.,  and  C  Pollock  in  support  of  the  rule.  Wherever 
there  is  a  difference  of  charge  between  one  person  or  class  of 
persons  and  another,  it  is  incumbent  on  the  company  to  show 
circumstances  to  justify  it :  Ransome^s  Case  (f) ;  Oxlade*8  Case(^). 
In  the  case  of  Harris  and  The  Cockermouth  and  Workington 


(*)  This  has  been  qneationed  (as  to 
the  Eastern  Comities  Railway  Com- 
pany), so  far  as  regards  small  parcels 
not  exceeding  1  cwt  each.  See  Bax^ 
eadaU  T.  Eoitem  Qfunties  Ry,  Co,, 


4  C.  B.,  N.  S.  63 ;  and  see  also  Great 
Western  By,  Ce.  r.  Sutton  (H.  L.)f 
38  L.  J.,  Exch.  177;  Digest,  ante,  p.  20. 

(*)  (No.  1),  ante,  p.  63. 

(<)  (No.  1),  ante,  p.  72. 
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Bajuehbalb  bj  the  owner  of  collieries,  of  a  tramway  connecting  them  with 
Omat  the  railway,  nor  his  threat  of  entirely  diverting  his  iraflSc  by 
^?^Oo*  *^®  construction  of  a  tramway,  were  justifiable  reasons  for  the 
(Bbistoii  *<  undue  preference"  by  the  railway.  \^Cotkburny  C.J. — It  is 
enough  for  you  to  say  that  the  company  give  themselves,  ad 
carriers,  a  preference  over  the  complainants,  for  the  purpose  of 
securing  to  themselves  the  advantage  of  the  3^.  4^.  for  the 
delivery  in  London, — something  m>t  incidental  to  them  in  the 
character  of  a  railway  company.]  In  fact,  they  deprive  the 
complainants  of  their  only  source  of  profit.  [  Cockburnj  C  J. — 
Is  it  competent  to  a  railway  company  to  make  a  special  con- 
tract to  carry  for  an  individual,  provided  they  declare  their 
willingness  to  enter  into  the  like  contract  mth  all  the  world?  (*)] 
The'  right  of  the  railway  company  to  make  special  contracts  was 
substantially  decided  in  Ransome's  Case.  {^Syles,  J. — Are 
they  not  bound  to  put  up  their  tariff  for  all  the  worid  ?  Field, 
— It  would  be  impossible  for  the  company  to  advertise  all  tlieir 
special  contracts.  Coekburn,  C.  J» — It  would,  no  doubt,  be 
difficult.]  The  validity  of  a  special  contract  was  virtoaUy 
allowed  in  Oxlade*s  C<ise  (»).  [  Cochburn^  C.  J. — The  ques- 
tion was  not  raised  there ;  but  I  think  it  is  one  that  is  very 
deserving  of  consideration.  Since  the  establishment  of  rail- 
ways, there  is  no  longer  the  wholesome  competition  which 
formerly  existed  between  common  carriers.  The  railways  have 
acquired  a  monoply  of  conveyance.  The  question  is,  whether 
the  legislature  has  not  intended  to  prevent  these  private  anange- 
ments,  by  requiring  the  exposure  of  the  rates  of  charge.  The 
question,  at  all  events,  is  one  that  is  deserving  of  grave  con- 
sideration.] The  17  &  18  Vict.  c.  31,  was  passed  for  the  express 
purpose  of  remedying  the  insufficiency  of  the  provisionfi  of  the 
90th  section  of  the  Rulways  Clauses  Consc^idation  Act,  1845, 

8  &  9  Vict  c*  20  (»«). 

Cur.  adv.  vult 

C)  ^9i^«,p.  97.  (*«>  Whereby  it  is  eoMtod  tin*  it 

(*)  As  to  this  see  NushoUon  v.  Great  shoald  be  lawful  for  the  camipmif,  wik- 

Wettem  By.  Co.  (iVo.  1),  atUe,  p.  121,  ject  to  the  pporinons  thenin  md  ia^ 

and  see  note  (*),  in  HarrUU  Oue,  ante,  ipeeial  act  contaioed,  ftroM  tiase  totnae 

p.  104.  to  alfeer  or  nay  the  toDa  hf  the  i^eeial 

(*)  (No.  1),  ante,  p.  72.  act  anthoiued  to  be  taken  either  npoa 
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Willesy  J.,  deliyei:^  the  judgment  of  the  Court  ("). 


1866. 


This  was  a  rule  obtained  by  the  persons  carrying  on  business  Raxbndalb 
under  the  firm  of  Piekford  &  Co.^  calling  upon   the  Great       Obsat 
Western  Bailway   Company  to  show  cause  why  a  writ  of      b^^o' 
injunction  should  not  issue  against  them  pursuant  to  the  Rail-     ^?^^?*' 
way  and  Canal  Traffic  Act,  1854,  enjoining  them  to  desist 
from  an  alleged  preference  to  one  William  SomenriUe  orer  the 
complainants  in  respect  of  paper  manufactured  by  him,  and 
carried  by  the  defendants  from  Bristol  to  London. 

The  material  fiusts  are  as  follows : — ^[The  learned  judge  then 
stated  the  facts  as  hereinbefore  set  forth.] 

On  the  part  of  the  respondents,  it  is  further  stated  that  it  is 
a  great  gain  to  the  company,  and  a  fair  equivalent  fer  the 
difference  of  charge,  to  have  the  advantage  which  they  derive 
by  securing  the  whole  of  the  traffic  of  Somerville,  or  in  which 
be  is  interested,  to  the  north  of  England  and  elsewhere,  upon 
their  lines  other  than  that  between  Bristol  and  London,  together 
with  the  advantage  of  the  goods  being  carried  from  Bristol  to 
London  at  his  risk.  It  is  not  alleged  in  the  affidavits,  nor  was 
it  suggested  in  the  argument,  that  the  insurance  upon  Som^s 
vine's  goods  firom  Bristol  to  London  alone  was  worth  the 
difference  of  charge — ^nearly  one-third  of  the  entire  price  of 
carriage:  and  it  is  clear,  from  the  correBp<Hideice,  that  the 
respondents  would  never  set  that  up  as  the  cause  of  the  differ^ 
ence  of  charge,  nor  have  given  the  complainants  the  benefit  of 
the  diffisrence,  even  if  the  latter  had  taken  upon  themselves  the 
risk.  Indeed,  the  complainants  never  had  an  opportunity  of 
doing  thia^  because  they  never  were  informed  that  it  was  part 
of  the  i^reement  with  Somerville  ;  and  they  were  not  required 


the  whole  or  apou  anj  particalar  por- 
tioBs  of  tbe  railway,  m  thej^boidd  think 
fit ;  ffQTided  that  all  such  tallB  woe  at 
ail  times  charged  equally  to  all  persona 
and  after  the  same  rate,  whether  per 
loo  per  mlla  or  otherwise,  in  oespect  cl 
all  paaKOgers  and  of  all  goods  and  car- 
riages of  the  same  description,  and 
conwyed  or  pnopcSled  %y  a  Uke  carriage 
or  eogine,  fMssing  oBly  orer  tixa  same 


portion  of  the  line  of  railway  ander  the 
same  ckvamstaaees,  and  no  reduction 
•er  allowance  la  any  saeh  toUs  should 
he  made  either  directly  or  indirectly  in 
favour  of  or  against  any  particular 
eoiapany  or  peraon  toaTeUing  npoa  or 
using  the  railway. 

('»)  Cockburn,  C.  J.,  Williams,  J., 
Willes,  J.,  and  Bytes,  J. 
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1858.        by  the  letter  of  the  16  th  of  December  to  take  it  upon  them- 


V. 

Great 
Wbstebn 

Ry.  Co. 
(Bbibtol 

Case.) 


Baxsndalb    selves. 

The  question,  therefore,  is  reduced  to  this, — whether  it  is  a 
legitimate  ground  for  giving  a  preference  to  one  of  the  cus- 
tomers of  the  railway,  that  he  engages  to  employ  other  lines  of 
the  company  for  traffic  distinct  from  and  unconnected  with  the 
goods  in  question  or  their  carriage.  And  we  are  of  opinion 
that  it  is  not.  The  goods  are  the  same  in  quantity  and  quality, 
in  the  cost  of  receiving  and  carriage,  and  in  the  profit  which  is 
thereby  made,  whether  they  be  received  from  Somerville  or  the 
complainants;  and  it  is  undue  and  unreasonable  to  charge  more 
or  less  for  the  same  service,  according  as  the  customer  of  the 
railway  thinks  proper  or  not  to  bind  himself  to  employ  them  in 
totally  distinct  transactions.  In  this  respect,  the  present  case 
is  altogether  distinguishable  from  that  of  Nicholson  against  the 
same  respondents  (^'),  in  which  a  difference  of  charge  was  sus- 
tained, upon  goods  from  and  to  the  same  places,  between  per- 
sons who  sent  large  quantities  at  a  time,  and  stipulated  to  send 
given  large  quantities  every  year,  and  others  who  declined  to 
do  so.  The  advantages  there  stipulated  for  by  the  company 
related  to  the  carriage  of  the  goods  upon  the  same  line,  and 
directly  affected  the  rate  at  which  they  could  profitably  be  car- 
ried. In  fact,  those  advantages  made  a  difference  similar  to 
that  between  the  selling  of  goods  wholesale  and  retail^ — the 
profit  of  carrying  the  goods  sent  in  large  quantities  at  the  less 
rate  at  which  they  were  carried  equalling  or  exceeding  the 
profit  upon  the  goods  sent  in  smaller  quantities  at  the  greater 
rate  at  which  they  were  carried.  In  the  present  case,  as 
already  explained,  the  advantages  stipulated  for  are  wholly 
distinct  from  and  do  not  affect  the  price  or  profit  of  the  car- 
riage from  Bristol  to  London ;  and  they  ought  not  to  be  taken 
into  account  in  determining  the  charge  for  such  carriage  C). 

Upon  this  ground,  therefore, — as  to  which  the  facts  cannot 
be  disputed, — and  without  entering  into  the  other  points  urged 
on  the  part  of  the  complainants,  we  think  they  are  entitled  to 
the  relief  they  ask. 

(")  (No.  1),  ante,  p.  121.  BaxendaU  ▼.  Gremt  WeMtrrn  R^,  Co. 

(>*)  See  note  (^)  in  Jlaniome*$  Case      (Beading  Case),  post^  p.  210,  as  to  cd- 
(No.  1),  ante,  p.  70,  and   see  aLso      lateral  groundfl  for  reducing  rates. 


TRAFFIC  OF  CARRIERS. 


1201 


A  question  was  suggested  upon  the  argument,  as  to  whether         1858. 
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Great. 
Wbstebk 

Ry.  Co, 
(BbistoL 

Cabb.) 


the  rule  ought  not  to  have  been  framed  upon  the  ground  of  baxendalb 
undue  prejudice,  rather  than  undue  preference.  In  order  to 
avoid  any  dispute  hereafter  upon  this  purely  formal  matter,  we 
mould  the  rule  ('^),  as  we  announced  we  should  if  necessary  do, 
BO  as  to  include  both  points,  as  follows,  viz.:  enjoining  the 
company  to  carry  paper  and  other  goods  in  their  third  class  of 
goods  for  the  complainants  from  Bristol  to  London,  at  the 
same  rates  that  they  charge  to  William  Somerville,  and  also 
enjoining  them  to  desist  from  charging  William  Somerville 
less  for  the  carriage  of  paper  from  Bristol  to  London  than  they 
charge  to  other  persons,  and  less  than  they  charge  for  the  car- 
riage of  other  goods  of  the  third  class;  and  also  enjoining  them 
to  desist  from  charging  the  complainants  more  than  they  charge 
William  Somerville  for  the  carriage  of  paper  manufactured  by 
him  fit>m  Bristol  to  London ; — and  to  abstain  fi^m  subjecting 
the  complainants  or  their  traffic  from  Bristol  to  London  to  any 
undue  or  unreasonable  prejudice  or  disadvantage  in  any  respect 
whatsoever. 
The  rule  will  be  absolute  in  these  terms,  and  with  costs. 

Rule  absolute  accordingly. 

On  a  subsequent  day  in  the  same  Term,  Field  applied  to  the 
Court  to  reform  the  rule.  He  submitted  that  its  terms  were 
too  lai^ ;  for  that  the  Court  could  not  have  intended  to  order 
the  company  to  carry  all  goods  in  the  third  class  upon  the 
same  terms  as  they  carried  Somerville's  paper,  seeing  that,  by 
their  arrangement  with  Somerville,  all  goods  carried  for  him 
other  than  paper  were  carried  upon  the  same  terms  as  they 
were  carried  for  other  persons. 

Bovilly  Q.C.,  contra^  submitted  that  there  was  no  reason  for 
varying  the  rule ;  and  that,  having  put  Somerville's  paper  into 
the  third  class  for  their  own  purposes,  if  any  embarrassment 
resulted  to  the  company  from  so  doing  they  must  be  left  to 
bear  the  consequences. 


(**>  ^  iiote(*)  in  BaxendaU  t.      as  to  moulding  rales  ander  the  Bailwaj 
The  XoHk  Devon  By,  Co.,  ante,  p.  184,      and  Canal  Traffic  Act,  1854. 
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_       Coekbum,  C.  J. — The  terms  of  the  rule  were  dictated  by  my 
Baxmmdale   brother  fVtlles  after  much  consideratioii.     The  company  seem 
Gbsat       "to  hare  put  themselves  in  a  fidse  position  by  placing  paper  in 
w«™«     thdr  third  dwi.     Theym.yte]«it(mtagam(-). 

^^^^^)  Amendment  refused. 

(*')  It  was  stated  that  the  classes      were  settled  by  the  oompanies  re^eo- 
were  arranged  hj  the  raflway  "  dear-      tively. 
ing  hiNi8e,**lNit  that  the  rates  of  charge 


JfovBmber  15, 
1868. 


Baxendale  and  Others 

The  Great  Western  Railway  Company  (^).    (Beadino 

Case.) 

Carriers — ColleetUig  and  Delivering  PareeU'—Undme  Prrferenee  bg  a  RaiU 
way  Company  of  themselves —  Undue  Pr^vdice  to  ethers, 

A  railway  company  formerly  charged  a  uniform  rate  of  3t.  6d,  per  ton  on  all 
goods  eotiveyed  on  their  Sue  between  R  and  P.  The  goods  were  ooQeeted  and 
delirered  both  by  the  company  and  B.  at  a  charge  of  is.  lOd.  per  ton.  The  com- 
pany, who  had  power  nnder  their  acts  to  impose  their  own  rates  of  chaige  for 
carrying,  bnt  no  power  to  impose  tolls  for  collecting  and  delivering,  raised  the 
chaige  &ir  canying  to  S«.  id^  being  the  aggregate  of  the  abore  two  diarge^  with 
an  intimation  to  the  public  that  they  wonld  collect  and  deliver  goods  free  of  all 
charge.  The  real  purpose  of  this  arrangement  was  to  compel  persons  desiring  to 
hare  their  goods  conveyed  by  tiie  railway  to  employ  tiie  company  to  coHect  and 
lieliver  soch  goods,  nod  thus  to  seenre  this  business  and  the  profits  upon  H  to  €he 
company,  as  well  as  to  exclude  B.  from  competing  with  them  in  this  department 
f)f  business-: — Held,  that  this  arrangement  was  an  undue  preference  to  the  com- 
pany in  their  sepante  capacity -of  carriers  oAer  than  on  the  line  «f  railway,  aad 
also  an  nndoe  fsrejodioe  to  B. 

C  Pollock,  in  Trinity  Term,  obtained  a  ndc  on  behalf  of 
Messrs.  Baxendale^  calling  upon  the  Great  Western  Bailway 
Company  to  show  cause  why  a  writ  of  injunction  should  not 
issue  against  the  company^  pursuant  to  the  Kailway  and  Canal 


(<)  Reported  5  C.  B.,  N.  6.  836; 

28  L.  J.,  C.  P.  81 ;  4  Jur.,  N.  S.  1279, 

and  cited  in  West  v.  London  and  North 

Western  My.  Ce^aiUe,p.  178 ;  ffartan 

r.  6freat  Western  My,  Ce^pett^'p^tllBi 


barton  t.  Bristol  amd  Hmeter  Ry.  ^., 
post,p.22li  Piel^ord^.Caledsmms  Mg. 
Co., post,  p.  254;  and  Palmer  y.  London, 
Brighton  tmd  South  Coast  By.  Co. 
pettt  pp.  27Q»  S7&. 
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Tnflk  Act,  1854,  eirjoimng  the  company  to  desist  from  giving        1668. 


V, 

Gbbat 

WSBTEBH 

Rt.  Co. 
(RBAi>nia 
'  Casb.) 


tny  tmdne  or  tmreasonable  preference  or  advantage  to  them-  BAzsirDALB 
selves  or  other  persons  in  the  csnTing  or  in  the  coQecting, 
caRTTDg  and  delivering  for  themselves  or  other  persons  of 
goods  and  paroek  mider  500  lbs.  weight,  or  in  their  charges 
for  the  same,  over  tibe  complainants,  in  the  carrying  of  such 
goods  and  parcels  £>r  the  complainants ;  and  enjoining  the 
company  not  to  sdbject  the  complainants  to  any  nndne  or  un« 
reasonable  preference  [prejudice]  or  disadvantage  in  the  charges 
made  to  them  for  carrying  such  goods  or  parcels  as  aforesaid, 
with  reference  to  the  charges  made  to  other  persons  fer  collect- 
ing, carrying  and  ddivering  such  paicels  as  aferesaid;  and 
enjoining  the  said  company  from  giving  any  undue  or  unreason- 
able preference  or  advantage  to  the  traffic  of  goods  and  parcels 
weighing  more  than  500lb8.  weight  over  the  traffic  of  goods 
and  parcels  weighing  less  than  500  Iba.  weight,  with  reference 
to  the  charges  for  the  coUecticn,  carriage  and  deEvery  of  such 
goods  and  parods  respectively,  and  enjoining  the  said  company 
to  desffit  from  subjecting  the  traffic  of  goods  and  parcdb  weigh- 
ing leas  than  500  lbs.  weight  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  over  [#»c]  the  traffic  of  goods  and 
parcels  above  that  weight,  with  respect  to  their  chaiges  for 
collecting,  carrjrii^  and  delivering,  or  carrying  only,  sndh 
goods  and  parcels  respectively;  and  why  the  said  company 
ihould  not  be  enjoined  from  subjecting  the  complainants  to  any 
undue  err  unreasonable  prejudice  or  disadvantage,  and  from 
giving  any  undue  or  unreasonable  preferenoe  with  rea^>ect  to 
the  carrying,  or  the  coUeoting,  carrying  and  delivering  of  such 
goods  and  parcels,  widi  coats. 

It  appeared  from  the  affidavits,  that  the  complainants,  under 
the  name  of  Pickfbrd  &  Co.,  carried  on  business  as  common 
carriers  between  (amongst  o&er  places)  Liondon  and  Reading, 
collecting  goods  at  either  of  such  places,  consigning  them  by 
the  Great  Weetem  Bailway  to  the  other,  and  there  ddivering 
them.  That  die  defendants,  iim  Great  Western  Haalway 
Company,  also  coUeeted  and  delivered  goods  in  London  a«d 
Reading.  That,  up  to  the  tiane  lieianafter  mentioned^  Ute 
dsfettdants  naed  to  charge  the  compfadnants  &r  the  carriage  of 
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^^^^-        biscuits  between  Reading  and  London  at  the  rate  of  Ss.  4A 


Baxendalb    per  ton,  unless  the  collection  and  delivery  was  done  by  the 

Vm 

Gbeat 


WSSTEBN 

Rt.  Co. 

(RsADnra 

Case.) 


complainants,  when  they  were  charged  3s.  6d.  only,  and  in  the 
carriage  of  consignments  weighing  less  than  a  ton,  the  defen- 
dants made  a  proportionate  difference  in  their  charge  in  the 
same  manner.  That,  on  the  19th  of  April  then  last,  the  com- 
plainants received  a  letter  from  the  company  informing  them 
that  the  rule  of  not  allowing  rebate  for  collection  or  delivery 
on  consignments  under  500  lbs.  would  in  the  future  be  strictly 
carried  out.  That,  since  that  intimation,  the  complainants  had 
in  fact  been  charged  by  the  company  for  the  carriage  of  packages 
of  biscuits  under  500  lbs.  weight  &om  Reading  to  London  at 
the  said  rate  of  8^.  4d.  per  ton,  although  the  same  were  collected 
and  delivered  by  the  complainants  themselves.  That  the  com- 
plainants, through  their  attorneys,  complained  to  the  company 
of  this  charge,  but  were  informed  in  reply  that  the  company 
considered  they  were  justified  in  the  charges  to  which  they, 
the  complainants,  referred.  It  was  stated  on  behalf  of  the 
defendants  that,  in  the  month  of  April  last,  an  alteration  was 
made  in  the  charges  of  the  company  generally,  and  as  to  all 
parcels  of  goods  of  the  same  kind  in  the  second  class  which 
weighed  more  than  1  cwt.,  but  less  than  500  lbs.,  the  station  to 
station  rate  between  Beading  and  Paddington  was  at  the  rate 
of  Ss.  4id,  per  ton,  while  the  same  amount  was  charged  for  such 
goods  from  the  city  of  London  to  the  town  of  Reading 
collected  and  delivered  by  the  company  ;  and  rates  and  charges 
were  made  for  the  other  stations  on  the  company^s  lines  in 
the  same  manner.  That  these  rates  were  open  alike  to  the 
complainants  and  to  all  other  persons  whomsoever. 

Sir  Fitzroy  Kelly ,  Q.C.  and  Field  showed  cause. 

The  affidavits  disclose  nothing  in  respect  of  which  the  Court 
can  be  called  upon  to  enforce  the  provisions  of  Mr.  CardweU's 
act  against  this  company.  [  Cochburn,^  C.  J. — Do  they  not  di£H 
close  conduct  on  the  part  of  the  company  the  necessary  effect  of 
which  must  be  to  drive  Messrs.  Baxendale's  trafiSc  off  the  Great 
Western  line?]  If  Ss.  4(/.  per  ton  is  a  reasonable  charge  for 
the  carriage  of  the  goods  in  question  from  Reading  to  London, 


TRAFFIC  OF  CAHRIEHS. 


205 


whatever  the  consequence  may  be,  the  company  are  justified  in         1658. 


V. 

Great 

Western 
Ry.  Ck) 

(Reading 
Case.) 


enforcing  it.     They  have  no  desire  to  interfere  with  Messrs.  Baxbndals 
Baxendale's  trade ;  what  they  have  done  is  merely  to  enable 
them  to  compete  with  the  South  Western  Railway  Company, 
and  they  make  no  difference  between  Messrs.  Baxendale  and 
the  rest  of  the  public.     A  preference  to  the  company  them- 
selves is  not  a  preference  within  the  act.     The  Court  has  no 
jurisdiction  over  them  as  carriers  upon  their  railway.      The 
simple  questioii  is,  whether  Ss.  4d.  per  ton  is  a  reasonable 
charge  fer  the  carriage  of  the  goods  in  question  from  Reading 
to  London.     Assuming  that  it  is  a  reasonable  chai^,  then 
comes  this  question,  have  the  company  a  right  to  say  we  will 
chaise  to  all  the  world  this  sum  of  Ss.  Ad.  per  ton,  but  for 
that  charge  we  will  not  only  carry  the  goods  upon  the  rail- 
way, but  we  will  also  collect  the  goods  at  Reading  and  deliver 
them  to  the  consignees  in  London  ?     In  many  places  the  pas- 
sengers are  conveyed  from  the  railway  to  their  ultimate  desti- 
nation by  omnibus,  without  any  additional  charge.     By  the 
7  Vict.  c.  iii,  the  company  are  empowered,  when  acting  as 
carriers,  to  make  such  charges  (not  exceeding  the  sums  limited 
by  their  former  acts)  as  they  shall  think  expedient;  and  by 
sect  5 1  they  are  empowered  to  make  arrangements  for  the  assort- 
ment and  delivery  of  goods  and  parcels.     And  by  the  10  &  11 
Vict  c.  ccxxvi,  s.  54,  it  is  enacted,  that,  **  for  the  carriage  of 
small  parcels  (that  is  to  say,  parcels  not  exceeding  500  lbs. 
weight  each),  the  company  may  demand  any  sum  which  they 
think  fit ;  provided  always,  that  articles  sent  in  large  aggregate 
quantities,  although  made  up  of  separate  parcels,  such  as  bags 
of  sugar,  coffee,  meal,  and  the  like,  shall  not  be  deemed  small 
parcels,  but  such  term  shall  apply  only  to  single  parcels  in  sepa- 
rate packages."     [^Cochburriy  C.  J. — These  provisions  apply 
only  to  carriage  on  the  railway.     Here,  the  company  profess  to 
charge  8«.  4<f.  per  ton  in  respect  of  the  carriage  from  station  to 
station;   whereas,  the  charge  in  fact  comprehends  something 
which  is  done  beyond  the  railway.     Crowder,  J. — The  special 
agreement  spoken  of  in  the  51st  section  of  the  7  Vict.  c.  iii, 
is  for  something  dehors  the  carriage.]     The  company  had  an 
undoubted  right,  whether  for  a  good  or  bad  reason,  or  firom 
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1868.        mere  caprice^  to  raise  the  rate  of  carriage  from  3^*  6d.  per  ton 
BAXKtmALE    ^  ^''  ^^*     ^^^  affidavit  shows  that  the  company  had  no  desirQ 
^'  to  prejudice  the  complainants,  but  that  their  sole  motive  was  to 

WssTEBN  compete  with  the  South  Western  Bailwaj  Company  in  the 
(KBADiNa  carriage  between  Keading  and  London.  \^Cockbum,  C.  J.— 
Casb.)  j^  might,  perhaps,  be  a  lejritimate  proceeding,  if  the  object  of 
the  comp^^  merely  to  bring  increased  t^kc  on  their  line. 
But  here  the  object  manifestly  is,  to  make  a  profit  of  the  col- 
lection and  delivery ;  the  charge  of  Ss,  4d,  is  ostensibly  for  car- 
riage on  the  railway,  but  in  reality  it  is  to  cover  the  collection 
and  delivery  likewise  (*).]  Parker  v.  The  Great  Western 
Railway  Company  (')  is  precisely  in  point.  The  judgment  of 
the  Court  upon  the  eighth  question  there  explains  the  true 
ground  upon  which  the  present  case  is  to  be  distinguished  from 
Pickford  v.  The  Grand  Junction  Railway  Company  (^),  which 
will  probably  be  relied  on  by  the  other  side. 

Bovilly  Q.C.,  and  C.  Pollock  in  support  of  the  rule. 

The  common  law  imposed  upon  carriers  the  duty  of  carrying 
for  reasonable  charges ;  and  reasonableness  to  a  certain  extent 
involves  equality  of  charge.  \^Cockburn,  C.  J. — We  are  not 
dealing  with  the  common  law  duties  of  carriers,  but  with  the 
case  of  a  company  authorized  by  act  of  parliament  to  impose 
certain  rates  for  the  carriage  of  goods  upon  their  railway.] 
The  company  may,  it  is  true,  within  certain  limits,  charge  what 
they  please,  but  the  charge  must  be  equally  imposed  upon  all. 
Pickford  V.  The  Grand  Junction  Railway  Company  (♦),  and 
that  case  was  approved  of  by  the  Court  of  Queen*s  Bench  in 
Parker  v.  The  Great  Western  Railway  Company  (*).  jRfcA- 
ford  V.  The  Grand  Junction  Railway  Company  is  precisely 
this  case.  The  5 1st  section  of  the  7  Vict.  c.  iii,  has  no  appli- 
cation at  all  to  this  case.  The  object  of  the  recent  statute  was^ 
to  check  the  growing  monopoly  of  these  great  companies  of  all 
the  carrying  trade  of  the  company.  [^Cockburn,  C.  J. — The 
real  question  here  is,  whether  the  company  are  not  imder  colour 

(*)  Bat  see  the  notes  at  the  end  of      p.  16. 
this  case.  (0  10  M.  &  W.  399.    See  I>ig«^ 

.     (>)  6  £.  ap  B.  77.    See  Digest,  ante,      ante,  p.  17. 
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of  a  charge  for  carriage  upon  the  railway,  making  the  com-  185a 

phunants  paj  £br  a  serTice  which  they  do  not  require  at  their  baxenixalb 

hands.    What  right  hare  the  company  to  compel  all  the  world  g^at 

to  employ  them  to  collect  and  deliyer  ?]     The  charge  clearly  is  Wmtbrn 

not  a  charge  for  carrying  only,  and  it  is  merely  adopted  as  a  (RsADma 


means  of  imposing  undue  prejudice  upon  the  comphdnanta. 

Coekbum,  C.  J.  (stopping  C  Pollock). — The  Court  entertain 
a  strong  impression,  and  will  probably  pronounce  judgment  to- 
morrow. 

Cur.  adv.  Tult 


Casb.) 


Cockburn,  C.  J.,  delivered  the  judgment  of  the  Court  (*). 

We  are  of  opinion,  without  further  calling  upon  the  counsel 
finr  the  complainants,  that  this  rule  must  be  made  absolute. 

The  short  &cts  are  these : — Down  to  a  recent  period,  the 
defendants,  the  Great  Western  Railway  Company,  charged  a 
uniform  rate  of  3«.  6d.  per  ton  on  goods  conveyed  on  their  rail- 
way between  their  stations  at  Reading  and  Paddington.  The 
goods  were  collected  and  delivered  both  by  the  company  and 
the  complainants,  Messrs.  Baxendale  &  Co.,  at  a  charge  of 
4t.  lOd.  per  ton.  The  railway  company  have  now  raised  the 
charge  for  carrying  goods  under  5  cwt.  to  Ss.  4J.  (being  the 
aggr^ate  of  the  former  charge  of  carrying  and  that  of  collect- 
ing and  delivering),  with  an  intimation  to  the  public  that  the 
company  will  collect  and  deliver  goods  fi:ee  of  all  charges. 

It  is  alleged  on  the  part  of  the  complainants,  and  scarcely 
denied  on  the  part  of  the  defendants,  that  the  real  purpose  of 
this  arrangement  is,  to  compel  persons  desiring  to  have  their 
good»  conveyed  by  the  railway  to  employ  the  railway  company 
to  collect  and  deliver  such  goods,  and  thus  to  secure  this  busi- 
oess  and  the  profit  upon  it  to  the  defendants,  as  well  as  to  ex- 
clode  the  complainants  firom  competing  with  the  defendants  in 
this  department  of  business. 

(*)  Coci^um,  C.  J.,  Williams,  J.,  Crofvder,  J.,  and  Bjfles,  J. 
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AVe  entertain  no  doubt  that  this  representation  is  true,  and 
that  such  is  the  purpose  and  will  be  the  effect  of  this  scheme  of 
the  company,  if  it  is  suffered  to  be  carried  out.  Some  attempt^ 
indeed,  was  made  to  show  that  a  desire  to  avoid  the  competition 
of  other  railways  had  prompted  the  alteration  in  the  rate  of 
charge ;  but  the  attempt  totally  failed,  and  is  unworthy  of  further 
consideration. 

The  main  stand  made  by  the  counsel  for  the  company  was 
on  the  ground,  first,  that,  although  the  legislature  has  imposed 
upon  railway  companies  the  obligation  of  affording  accommoda- 
tion on  equal  terms  to  the  public,  it  cannot  have  been  their  in- 
tention to  deprive  them  of  the  right  possessed  by  all  trading 
companies,  as  well  as  by  individuals,  of  using  their  property  and 
managing  their  affairs,  within  the  scope  of  the  purpose  for 
which  they  are  constituted,  in  such  manner  as  they  think  most 
to  their  advantage ;  and,  secondly,  that  in  the  present  instance, 
the  company  had  by  act  of  parliament  the  power  of  raising  their 
rates  at  their  own  will  and  pleasure,  provided  they  raised  them 
equally  as  against  aU  persons ;  that  here  they  had  raised  them 
equally  against  all ;  and  that  it  was  not  within  the  authority  of 
this  Court  to  fix  limits  to  the  amount  of  accommodation  which 
the  company  might  think  proper  to  afford  gratuitously  beyond 
the  conveyance  by  the  railway,  for  which  the  toll  was  charged. 

We  think  there  is  little  difficulty  in  disposing  of  these  argu- 
ments. It  is  abundantly  clear,  firom  the  statutory  enactments 
which  enjoin  on  railway  companies  the  obligation  to  afford 
accommodation  on  equal  and  reasonable  terms,  and  firom  the 
provisions  of  the  statute  by  which  jurisdiction  is  given  to  this 
Court  against  the  affording  of  undue  preference  or  the  im- 
posing of  undue  prejudice  or  disadvantage,  that  it  was  not  the 
intention  of  the  legislature  to  leave  to  railway  companies  the 
unfettered  exercise  of  their  rights  as  proprietors  of  their  respec- 
tive lines;  but,  in  return  for  the  great  powers  which  it  has 
conceded  to  them,  and  for  the  monoply  of  the  carrying  busi- 
ness of  the  country,  which  in  a  great  degree  they  have  been 
enabled  to  acquire,  has  imposed  on  them  the  obligation  of 
affording  accommodation  on  equal  terms  to  the  whole  of  the 
public. 
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it  being  obvious  that  the  powers  of  a  railway  company^  and  its  Baxjbndalb 
monopoly,  under  the  impossibility  of  all  competitiouj  might 
otherwise  be  converted  into  a  means  of  very  grievous  oppres- 
sion, by  a  difference  in  point  of  charge,  or  in  point  of  accom- 
modation made  in  &vour  of  one  man  at  the  expense  of  another^ 
or  by  disadvantages  in  respect  either  of  charge  or  accommoda- 
tion imposed  on  one  as  compared  with  another.  And  it  is 
plam  that  the  oppressive  effects  of  such  inequality  will  be 
equally  great^  whether  its  motive  and  operation  be  to  benefit 
third  parties  or  the  railway  company  itself. 

Such  being  plainly  the  intention  of  the  legislature,  and  this 
Court  having  been  constituted  the  tribunal  by  which  any  in- 
justice or  inequality  in  the  working  of  the  railway  system  as 
between  the  companies  and  the  public  is  to  be  redressed,  we 
must  endeavour  to  prevent  any  injustice,  either  in  the  rate  of 
charge  or  the  degree  of  accommodation  afforded,  at  the  same 
time  that  we  carefully  avoid  interfering,  except  where  abso- 
lutely necessary  for  the  above  purpose,  with  the  ordinary  rights 
which  (subject  to  the  before-named  qualification)  a  railway 
company,  in  common  with  every  other  company  or  individual, 
poseeases  of  regulating  and  managing  its  own  af&irs,  either 
with  regard  to  charges  or  accommodation,  or  to  the  agreements 
and  bargains  it  may  make  in  its  particular  business. 

Greater  difficulty,  no  doubt,  arises  in  dealing  with  cases  in 
which  the  purpose  and  effect  of  the  matter  to  be  considered, 
although  it  may  incidentally  have  the  eflfect  of  prejudicing  third 
parties^  is  in  reality  to  the  benefit  of  the  company  itself,  than 
in  those  in  whicb  the  immediate  object  is  to  give  an  undue 
advantage  for  the  benefit  of  a  third  party  ;  yet  we  think  that 
no  serious  difficulty  will  be  found  in  ascertaining  the  principles 
on  which  the  authority  of  this  Court  should  be  exercised. 

It  may  be  convenient,  in  the  first  place,  to  advert  to  a  dis- 
tinction not  always  kept  sight  of  in  argument  between  cases  in 
which  the  interest  of  the  company  sought  to  be  promoted  by 
the  regulation  or  act  complained  of  is  one  which  arises  with 
reference  to  the  railway  itself  as  to  which  the  question  occurs, 
and  those  in  which  the  benefit  sought  to  be  obtained  by  the 

VOL.  I.  p 
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Baxekbalb  those  of  the  particular  railway,  as  where,  for  example,  the 
company  are  the  proprietors  of  another  railway,  or  carry  on 
some  other  business.  In  the  latter  class  of  cases,  it  appears  to 
us  clear  that  the  company  must  be  taken  to  be,  quoad  the  par- 
ticular railway,  in  the  position  of  third  parties,  and  that  they 
cannot,  with  a  view  to  such  separate  interest,  give  an  undue 
preference,  or  impose  an  unreasonable  disadvantage,  any  more 
than  they  could  do  so  to  promote  the  interest  of  any  other 
party.  Thus,  if  a  railway  company,  being  proprietors  of  one 
line  from  A  to  B,  and  of  another  line  from  C  to  D,  were,  in 
order  to  obtain  the  custom  of  a  particular  individual  on  the  first 
of  these  lines,  on  which  they  might  be  subject  to  competition 
from  a  rival  line,  to  agree  to  convey  his  goods  on  the  line  from 
C  to  D  at  a  cheaper  rate  than  those  of  another  person  using 
only  the  latter  line ;  or,  if  a  railway  company,  carrying  on,  in 
addition  to  its  business  as  carriers  on  the  line,  that  of  carriers 
to  and  from  the  termini  of  the  railway,  were,  with  a  view  to 
.buu.  .ddiH»n.l  CUMOM  u.  ti»  !«.».  L  c«,y  on  U,.  M^y. 
for  those  who  employed  them  as  carriers  to  and  fr*om  the  rail- 
way, at  a  lower  rate  than  for  those  who  did  not,— in  both  these 
cases  we  should  have  no  difficulty  in  holding  that  the  company 
must  be  considered,  as  regards  these  separate  interests,  in  the 
light  of  third  parties,  and  that  they  cannot  promote  their  inte- 
rests at  the  expense  of  the  right  of  the  public  to  that  equality 
on  the  particular  railway  which  it  was  the  intention  of  the  act 
of  parliament  to  secure. 

Great  difficulty  and  nicety  perhaps  arises  in  dealing  with 
cases  in  which  the  purpose  ^md  effect  of  the  thing  complained 
of  is  the  benefit  of  the  company  in  their  character  of  proprietors 
of  the  particular  railway.  In  these  cases  the  Court  might  feel 
greater  reluctance  to  interpose,  partly  from  an  unwillingness  to 
interfere  with  parties  in  the  management  of  their  own  aflbirs 
for  their  own  advantage,  partly  from  a  disposition  to  give  com- 
panies credit  for  acting  on  an  enlightened  view  of  their  own 
interests  as  identified  with  those  of  the  public;  yet,  if  the 
Court  became  clearly  satisfied  that  a  company  was  seeking  to 
promote  its  own  advantage  by  establishing  an  inequality  which 
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was  unreasonable  under  the  circumstances^  and  operated  un«  i858. 
fairly  and  injuriously  upon  particular  individuals,  or  that  it  was  ^ 
affording  to  one  person  or  set  of  persons  an  advantage  which  it 
would  not  afford  to  another  under  similar  circumstances,  this 
Court  would  not  hesitate  to  interfere  to  prevent  such  a  result, 
although  by  so  doing  they  might  prevent  the  company  from 
securing  all  the  profit  that  it  might  otherwise  derive  from  the 
use  of  its  property. 

Thus,  where  the  complaint  was  that  a  railway  company,  as 
between  the  two  intermediate  stations,  charged  a  higher  rate 
than  was  due  to  the  intermediate  space  in  proportion  to  the 
charge  made  on  the  entire  line  of  railway,  this  Court,  if  it 
were  made  to  appear  that  the  disproportion  was  not  justified 
by  the  circumstances  of  the  traffic, — in  other  words,  was  an 
undue  prejudice  or  unreasonable  disadvantage  to  those  using 
the  part  of  the  railway  in  question, — ^would  interfere  to  set  aside 
such  arrangement  (®).    So,  again,  if  an  arrangement  were  made 
by  a  railway  company  whereby  persons   bringing  a  krger 
amount  of  traffic  to  the  railway  should  have  their  goods  carried 
on  more  fiivourable  terms  than  those  bringing  a  less  quantity, 
although  the  Court  might  uphold  such  an  arrangement  as  an 
ordinary  incident  of  commercial  economy,  provided  the  same 
advantage  were  extended  to  all  persons  under  the  like  circum- 
stances (0),  yet  it  would  assuredly  insist  on  the  latter  condition, 
and  would  interfere  in  the  case  of  any  special  agreement  by 
which  the  company  had  secured  to  a  particular  individual  the 
benefit  of  such  an  agreement  to  the  exclusion  of  others,  or  even 
where  an  attempt  had  been  made,  by  keeping  the  agreement 
secret,  to  make  it  operate  unduly  to  the  prejudice  of  third 
parties. 

This  reasoning  appears  to  us  effectually  to  dispose  of  the 
ailment  that  the  Court  cannot  interfere  to  prevent  a  railway 
company  from  fixing  the  rates  of  tolls  to  be  taken  on  its  rail- 
way in  sach  manner  as  shall  best  promote  its  own  interests,  in 
cases  where  by  so  doing  the  company  subjects  others  to  un- 


(•)  SeeJbnetY.  The  Eatiern  Coufi-         (»)  See  McJiolton't  Cate  {No.  1), 
tiet  Ry.    Of.,  ante,  p.  45,  and    see      ante,  p.  121. 
note  (*)  to  Hazier^i  Cate,  ante,  p.  32. 
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^^^'         reasonable  disadvantage,  or  operates  to  their  prqudice,  by 


Baxendale    giving  undue  preference  to  third  parties. 

Great 
Westebk 

Ry.  Co. 
(Reading 

Case.) 


We  proceed  to  consider  the  second  ground  taken  by  the 
defendants,  which  is,  in  substance,  that,  having  power  to  raise 
their  rates  of  charge  for  carrying  on  their  line,  and  having  done 
so  equally  as  regards  all,  they  do  not  come  within  the  statutory 
prohibition  against  undue  preference  or  undue  prejudice,  by 
affording  other  accommodation  in  addition  to  that  of  carrying 
on  their  line. 

We  think  this  argument  rests  upon  two  obvious  fidlacies: 
first,  that  of  supposing  that  the  whole  charge  in  question  is  one 
made  by  the  company  in  reference  to  their  character  and  inte- 
rests with  respect  to  the  railway,  whereas,  in  reality,  the  charge 
is  made  by  them  in  a  character  and  interest  independent  of  the 
railway, — viz.,  as  carriers  to  and  from  the  termini  of  the  rail- 
way ;  secondly,  that  the  company  can  convert  that  which  is  in 
reality  a  charge  for  collecting  and  delivering,  as  well  as  for 
carrying,  into  one  for  carrying  only,  by  affixing  to  it  the  latter 
denomination  in  their  table  of  rates. 

It  is  true,  no  doubt,  that  the  company^s  acts  give  them 
power  to  impose  their  own  rates  of  charge  for  the  carriage  of 
this  description  of  traffic ;  but  these  acts  give  them  no  power  to 
impose  tolls  or  charges  for  collecting  and  delivery;  and  it  is 
palpably  an  abuse  of  their  powers,  if,  under  the  name  of  a 
charge  for  carrying  on  their  line,  they  impose,  otherwise  than 
with  the  assent  of  the  parties  concerned,  a  charge  for  a  totally 
different  thing.  Again,  although  the  legislature  has  conferred 
the  power  of  imposing  rates  of  charge,  it  has  annexed  to  this 
power  the  obligation  of  imposing  such  rates  equally ;  and  the 
company  cannot  be  permitted  to  evade  this  obligation  by  colour- 
ably  pretending  that  that  which  is  in  fiict  a  charge  for  other 
thing»  as  well  as  for  carriage  is  a  charge  for  carriage  only. 

The  Court  is  bound  to  look  at  the  transaction  in  its  true 
light,  and  cannot  suffer  itself  to  be  diverted  from  its  duty  of 
interfering  to  prevent  what,  in  effect,  is  such  an  injustice  as  it 
was  the  purpose  of  the  legislature  to  prevent,  because  the 
transaction  is  attempted  to  be  covered  over  by  a  transparent 
disguise. 
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Looking,  then,  at  the  alteration  in  the  rates  in  its  true  light,         1968. 


V, 

Great 
Webtebv 

Rt.  Co. 
(Reading 

Case.) 


we  are  of  opinion  that  the  arrangement  is  objectionable  both  as  Baxendals 
aD  undue  preference  given  on  the  one  hand,  and  as  an  un- 
reasonable disadvantage  imposed  on  the  other.  It  is  an 
undue  preference  to  the  company  in  their  separate  capacity  of 
carriers  other  than  on  the  line  of  railway,  inasmuch  as  they 
thereby  practically  secure  to  themselves  the  entire  monopoly 
of  the  last-mentioned  traffic,  to  the  entire  exclusion  of  the 
complainants  and  all  others.  It  is  an  undue  prejudice  and 
unreasonable  disadvantage  imposed  on  the  complainants,  inas- 
much as  it  is  plain  that  their  goods,  and  those  of  all  persons 
employing  them,  as,  indeed,  the  goods  of  all  persons  other  than 
those  who  employ  the  company  to  collect  and  deliver,  must  be 
subjected,  as  compared  with  the  goods  of  the  latter,  twice  over 
to  the  expense  attendant  on  collection  and  delivery  if  they 
employ  others  to  collect  and  deliver  for  them,  or  to  an  unneces- 
sary charge  if  they  require  no  such  accommodation. 

On  these  grounds  we  are  of  opinion  that  the  case  is  one 
within  the  miscbief  and  provision  of  the  act ;  that  it  is  our 
duty  to  interfere;  and  that,  consequently,  this  rule  must  be 
made  absolute^  and  with  costs. 

Rule  absolute^  with  costs  (*®). 


Upon  a  motion  to  rescind  or  vary  the  rule  under  the  5th 
flection  of  the  act,  on  the  ground  that  it  had  been  erroneously 
assumed  on  the  former  hearing  that  the  collection  and  de- 
livery of  parcels  was  a  source  of  profit  to  the  company,  which 


(**)  The  role  was  originallj  drawn 
Qp  in  Uie  tenns  in  which  it  was  moved  ; 
but  apon  appUcation  to  the  Coort  and 
reference  to  a  judge  at  chambers,  it  was 
Qltimatelj  settled  as  follows:—*'  That 
a  writ  of  inj  auction  do  lasne  against 
the  companj,  porsnant  to  the  Railway 
and  Canal  Traffic  Act,  1854,  enjoining 
the  oompanj  to  desist  from  giving  any 
nodoe  or  nnreasonable  preference  or 
advantage  to  themselves  or  other  per* 
SODS  in  the  canying,  or  in  the  collect- 
ing, earrying  and  delivering  for  them- 
•elres  or  other  persons  of  goods  and 


parcels  under  500  lbs.  weight,  or  in 
their  charges  for  the  same,  over  the 
complainants,  in  the  carrying  of  snch 
goods  and  parcels  for  the  complainants, 
and  enjoining  the  said  company  not  to 
subject  the  complainants  to  any  undue 
or  unreasonable  prejudice  or  disadvan- 
tage in  the  charges  made  to  them  for 
carrying  such  goods  or  parcels  as  afore- 
said, with  reference  to  the  charges  made 
to  other  persons  for  collecting,  carrying 
and  delivering  such  parcels  as  afore- 
said.'* 
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1858.         was  alleged  to  be  contrary  to  the  feet,  the  Court  refused  to 


BAXE17DALB  rcvicw  the  above  decision,  observing,  that  it  was  allowed  on  all 
hands  to  be  assumed  as  a  fact,  and,  if  erroneous,  the  company 
had  ample  means  of  making  the  fact  known,  and  that  they 
thought  it  would  be  pessimi  exempli  upon  such  a  ground  to 
reopen  the  rule.  But  that  it  was  unnecessary  to  determine  that, 
because  it  was  plain  that  the  judgment  proceeded  on  a  twofold 
ground,  the  second  of  which  grounds,  imposing  an  undue  and 
unreasonable  prejudice  and  disadvantage  upon  the  complunants, 
was  left  wholly  unaffected  by  the  question  there  suggested  (**). 


V. 

Great 
Western 

Ry.  Co. 
(Reading 

Case.) 


(")  This  is  folly  reported  in  5  C.  6., 
N.  S.  356.  In  Oarton  v.  Great  West- 
ern Ry,  Co.,  infra,  it  was  decided  that 
the  fact  of  the  company's  derifing  no 
profit  from  the  collection  or  delivery 


made  no  difference.  The  above  case  of 
Baxendale  v.  Great  Western  Ry.  Co. 
will  be  seen  to  have  been  followed  in 
snbseqaent  cases  at  the  salt  of  carriers 
against  railway  companies. 


January  29, 
1S59. 


Garton  and  Another 

V. 

The  Great  Western  Railway  Company  ('). 

Carrier* — Collecting  and  delivering  Parcels — Undve  Prejudice. 

A  railway  company  charged  certain  rates  for  the  oonreyanoe  of  goods  on  their 
line  from  P.  to  6.,  the  charge  including  that  of  collecting  and  deliyering  the  goods 
to  and  from  the  stations  at  P.  and  B.  The  company,  who  had  formerly  aUo««d 
a  deduction  in  respect  of  goods  deliyered  and  received  at  the  P.  and  B.  stations 
(as  the  expense  of  carting  to  and  from  such  stations  was  thereby  saved  to  the 
'company),  disoontinned  making  sach  allowance,  in  order  to  induce  persons  who 
sent  goods  by  the  railway  to  employ  the  company  to  collect  and  deliver  such' 
goods,  and  to  exclude  common  carriers  from  competing  in  this  with  the  company : 
— Held,  that  though  no  profit  was  made  by  collecting  and  delivering  the  goods, 
the  system  of  charge  was  an  undue  prejudice  to  those  persons  who  did  not  wish 
to  have  their  goods  collected  and  delivered  for  them  by  the  company. 

In  this  case  a  rule  had  been  obtained  by  Collier  on  behalf 
of  the  complainants,  who  were  carriers  at  Bristol,  calling  on  the 
company  to  show  cause  why  an  injunction  should  not  issue, 
enjoining  them  to  desist  from  giving  an  undue  preference  to 


0)  Beported  in  5  C.  B.,  N.  S.  669;  2S  H  J.,  C.  P.  15S,  and  dted  in  GeirUm 
T.  Briitol  and  Exeter  Ry.  Cb.,  /wf,  p.  221. 
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themselves,  and  from  collecting  and  carrying  certain  goods  at 
such  rates  as  to  prejudice  the  complainants.  The  rule  and  the 
grounds  on  which  it  was  applied  for  were  similar  to  those  in 
Baxendale  v.  The  Great  Western  Railway  Company  (*)• 

The  complaint  was,  that  the   company  charged    for  the 
carriage  of  goods  under  500lbs.  weight,  from  the  Paddington 
station  to  the  Bristol  station,  at  the  rate  of  22«.  %d.  per  ton  for 
first-class  goods,  21$.  6d.  per  ton  for  second-class  goods,  35s. 
per  ton  for  third-class  goods,  40«.  per  ton  for  fourth-class  goods, 
and  45«.  per  ton  for  fifth-class  goods,  whilst  they  charged  only 
the  same  rate  when  such  goods  were  carted  by  the  company 
horn  the  residence  or  place  of  business  of  the  sender  in  London 
to  the  railway  station  at  Paddington,  and  were  then  conveyed 
by  them  to  the  Bristol  station,  and  afterwards  delivered  at  the 
residence  or  place  of  business   of  the   consignee   at  Bristol. 
Previously  to  the  12th  April,  1858,  the  company  had  allowed 
a  deduction  of  Ss.  Ad.  per  ton  from  these  rates  in  respect 
of  goods  delivered  at  the  Paddington  station,  and  a  deduc- 
tion of  \s.  6d.  per  ton  from  these  rates  in  respect  of  goods 
received  by  the  consignee  at  the  Bristol  station,  as  in  both 
these  cases  the  expense  of  carting  to  and  from  the  station  was 
saved  to  the  company ;    but  on  the  12th  April,   1858,  they 
gave  notice  that  they  would  no  longer  make  any  such  deduc- 
tion, and  they  accordingly  ceased  to  make  it  from  that  time. 
The  object  of  this  was  to  induce  persons  who  sent  goods  by  the 
railway  to  employ  the  company  to  collect  and  deliver  such 
goods,  and  to  exclude  carriers  such  as- the  complainants  from 
competing  with  the  railway  in  such  business. 


1869. 


Gabton 

V. 

Gbeat 

WssTBRsr 

Ey.  Co. 


Montague  Smith,  Q.C.,  and  Field  showed  cause,  upon  an 
affidavit  on  behalf  of  the  company. 

l^Coekbumy  C.  J. — Is  there  any  distinction  between  this  case 
and  Baxendale  v.  The  Great  Western  Railway  Company 
{Reading  Cs^e)(^)?]  There  is  a  distinct  statement  here  that 
no  profit  is  made  by  the  company  upon  the  collection  and 


(*)  iSeading  Que),  ante,  p.  202. 
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1869. 


Gabtok 

Gbbat 

Webterk 
Rt.  Co. 


delivery  of  Bmall  parcels ;  but  that  ibis  service  is  gratuitously 
performed  by  tbem  as  ancillary  to  tbe  carriage  from  station  to 
station.    \^Cockburn,  C.  J. — That  was  careMIy  concealed  from 
us  in  the  Reading  Case  {*).']     The  affidavits  on  the  part  of  the 
complainants  there  did  not  assert  that  profit  was  made  upon 
the  collection  and  delivery  ;   it  was  unnecessary  therefore  to 
negative  it.     [  CockburUy  C.  J. — It  was  part  of  the  Attorney 
GeneraFs  argument  that  it  was  competent  to  the  company  to 
make  profit  either  on  or  off  their  line.]     It  is  somewhat  hard 
upon  the  company  to  hold  them  to  be  bound  by  an  admission 
made  by  counsel.      [^Cockburn,  C.  J. — The  Court  founds  its 
judgment  upon  the  facts  which  are  sworn  to  and  assumed.    It 
is  hard  upon  the  Court  to  be  told  afterwards  that  the  admifi- 
sion  was  improvidently  made.     Our  decision,  however,  was  not 
based  merely  upon  the  undue  preference.     Independently  of 
that,  assuming  that  the  company  derived  no  benefit  from  the 
collection  and  delivery,  still  the  complainants  incurred  a  dis- 
advantage or  undue  prejudice  fix>m  being  charged  the  same  for 
the  carriage  of  their  goods  as  if  they  availed  themselves  of  a 
service  which  they  did  not  require  at  the  hands  of  the  company.] 
The  charge  is  made  to  all  alike.      [CocAAiirn,  C.  J. — The 
effect  is  this,  that  in  order  to  compete  with  the  carrier,  the 
company  make  a  man  who  has  his  own  waggons  and  horses — 
and  therefore  does  not  require  them  to  collect  and  deliver  for 
him — pay  more  than  he  ought  to  pay  tor  the  transit  on  the 
railway.     It  is  clearly  a  case  of  undue  prejudice  against  the 
persons  not  wanting  the  accommodation.     If  the  company  feel 
aggrieved  they  must  go  to  the  legislature.     I  must  confess  that 
I  have  always  felt  that  the  packed  parcel  system  (^)  operates 
hardly  upon  the  railway.     If  it  were  a  mere  question  between 
the  company  and  the  carrier,  I  should  have  thought  the  case 
required  great  consideration.     But  still  the   other  question 
remains ;  there  is  a  large  class  of  the  public  who  are  as  much 
prejudiced  as  the  carrier.]      Our  affidavits   show  that  small 
parcels  are  seldom  sent  to  the  station  by  the  general  public; 


(^)  Bat  see  the  note  to  Baxendale 
V.  Great  Weitem  Ry.  Co.  (^Retiding 
Que),  ante,  p.  214. 


(*)  See  €freat  Wegtem  Ry,  Ob.  v. 
ShUou  (H.  L.),3SL.  J.,  Exch.  177, 
and  see  Digest,  ante,  p.  17. 
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but  that  these  usuallj  come  from  the  receiving-houses.  It  is 
substantially  a  question  between  the  railway  company  and  the 
carrier.  To  bring  the  case  within  the  statute  it  must  be  shown 
that  the  preference  or  the  prejudice  is  undue.  That  cannot  be 
&irly  said  to  be  undue  which  is  the  result  of  bon&  fide  competi- 
tion. The  public  do  not  complain  of  any  prejudice  here ;  it 
is  only  the  carriers  who  complain.  \^Cochburn,  C-  J. — The 
company  have  no  right  to  make  a  charge  nominally  for  carriage 
upon  the  railway^  which  is  in  reality  for  that  and  something 
else,  and  so  impose  upon  a  portion  of  the  public  services  which 
they  do  not  desire  to  avail  themselves  of.  That  is  not  a  legiti- 
mate mode  of  getting  rid  of  the  contest  with  carriers.] 

Parker  v.   The  Great  Western  Railway   Company  (^)  was 
referred  to. 

Collier  in  support  of  the  rule  was  not  called  upon. 

Per  curiam. — We  must  adhere  to  our  former  decision ;  and 
therefore  the  rule  must  be  made  absolute,  with  costs. 

Rule  absolute,  with  costs. 
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1859. 


Gabton 

V, 

Gbeat 

Westebn 

Rt.  Ck). 


(*)  6  £.  &  B.  77.    See  Digest,  ante,  p.  16. 
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June  13» 

1859. 


Garton  and  Another 
The  Bristol  and  Exeter  Railway  Company  (*). 

Carriert — Undue  Prrferenee  and  Prejudioe — Cblleoting   Goodt—Aimuiuh 
of  Vans  into  Station — Sjfeclal  Agreement — Competition, 

A  railway  company  has  no  right  to  impose  a  charge  for  the  conyejaoceof  gooib 
to  or  from  their  station,  where  the  castomer  does  not  reqnire  snch  senrioe  toU 
performed  by  them. 

A  railway  company  refused  to  roceive  goods  sent  to  their  station  by  the  pablic 
generally  after  a  quarter  past  fire  o'clock,  P.M.,  to  be  forwarded  by  the  goods  tnia 
which  left  sach  station  on  the  same  night,  bat  they  recciyed  goods  for  the  suoe 
train  bronght  there  by  their  agent  W.  as  late  as  eight  o'clock,  P.M.    W.hida 
receiTingK)ffice  for  goods  about  a  mile  from  the  station,  where  he  weighed,  dii- 
sified  and  prepared  the  goods  for  loading,  which  would  otherwise  have  had  to  be  done 
at  the  station,  and  bnt  for  which  having  been  so  previously  done  the  goods  cobU 
not  generally  have  been  received  at  the  station  at  so  late  an  hour.    On  the  goo(k 
BO  received  at  such  receivingK>ffice  W.  made  a  chai^  for  conveying  them  to  the 
station  in  addition  to  the  company's  usual  rates  of  charge  for  carriage  apoD  the 
railway :— Held,  that  the  facility  so  given  to  W.  for  forwarding  goods  after  the 
station  was  closed  to  others  was  an  undue  prejudice  to  those  who  did  not  wish  to 
have  their  goods  conveyed  for  them  to  the  station. 

A  preference  with  respect  to  a  reduced  rate  of  carriage  of  certain  goods  giTcn 
by  a  railway  company  to  certain  individuals,  in  consideration  of  their  contiactiiig 
to  have  all  such  goods  consigned  to  them  through  the  railway,  and  not  by  wittf 
or  other  means,  is  an  undue  preference  within  the  Railway  and  Canal  Tnffic 
Act,  1854,  unless  it  be  clearly  shown  that  it  is  done  in  order  to  prevent  a  compe- 
tition with  the  railway,  or  that  there  is  secured  thereby  to  the  company  such  bb 
amount  of  traffic  as  to  compensate  for  making  the  reduced  rate. 

This  was  a  rule  calling  upon  the  defendants  to  show  cause 
why  a  writ  of  injunction  should  not  issue  against  them  pursuant 
to  the  Railway  and  Canal  Traffic  Act,  1854,  enjoining  them  to 
desist  &om  giving  any  undue  or  unreasonable  preference  or 
advantage  to  themselves  or  other  persons  in  the  carrying,  or  in 
the  collecting,  carrying  and  delivering,  for  themselves  or  other 
persons,  of  goods  and  parcels,  or  in  their  charges  for  the  same, 
over  the  complainants  in  the  carrying  of  such  goods  and  parcels 
for  the  complainants,  and  enjoining  them  not  to  subject  the 


(I)  Reported  in  6  C.  B.,  K.  S.  639; 
2S  L.  J.,  C.  P.*  806,  and  cited  in  Weet'i 
Case,  ante,  "p.  173;  Bawendaley.  Lon- 
don and  South  Wettern  Ry.  Co,,  post, 


p.  236;  Palmer  v.  London  and  South 
Western  By.  Co.,  post,  p.  24i;  and  Pal- 
mer v.  London,  Brighton  and  South 
Coast  By.  Co.,  pott,  p.  274. 
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complamants  to  any  undue  or  unreasonable  prejudice  or  dis-         18^0- 
adrantage  in  the  charges  made  to  them  for  Carrying  such  goods      Gabtok 
and  parcels  as  aforesaid^  with  reference  to  the  charges  made  to      bbistoi. 
other  persons  for  collecting,  carrying  and  delivering  such  goods   ^^J  Exktbb 
and  parcels  as  aforesaid,  or  in  reference  to  the  time  of  taking  in 
and  receiving  such  goods  and  parcels. 

The  complainants  were  carriers,  and  their  grounds  of  com- 
plaint were : — first,  that  the  charge  made  by  the  railway  company 
to  the  complainants  for  forwarding  packages  by  the  van  and 
passenger  trains  from  station  to  station  was  the  same  as  the 
public  were  charged  for  so  forwarding  fi'om  station  to  station, 
and  for  collecting  and  delivery ;  secondly,  that  the  Bristol 
goods  station  of  the  company  was  closed  against  the  reception 
of  goods  fix)ni  the  complainants  at  an  hom*  in  the  evening  after 
which  the  company  received  goods  brought  there  by  their  agent 
Mr.  Wall ;  and  thirdly,  that  the  complainants  were  charged  on 
all  goods  firom  Bristol  to  Bridgewater  and  Bridgewater  to 
Bristol  at  the  rate  of  6s.  6d.  per  ton  for  first-class  goods,  8s»  4d. 
per  ton  for  second-class  goods,  12^.  6^.  for  third-class  goods, 
and  16«.  Sd.  for  fourth-class  goods,  whilst  certain  persons  at 
Bridgewater  were  charged  only  at  the  rate  of  6s.  per  ton  for 
goods  of  all  classes,  including  delivery. 

The  facts  affording  the  first  ground  of  complaint  were  not 
disputed  by  the  company. 

With  respect  to  the  second  ground  of  complaint,  it  appeared 
fi^m  the  affidavits  in  support  of  the  rule  that  the  railway  com- 
pany always  closed  their  station  at  Bristol  every  day  at  a 
quarter  after  five  o'clock  in  the  evening  to  the  complainants, 
and  that  all  goods  brought  by  them  to  such  station  after  that 
time  were  refused  to  be  received  by  the  railway  company  for 
transmission  on  their  line  of  railway,  whilst  they  received  goods 
brought  to  their  station  by  their  agent  James  Cresswell  Wall 
as  late  as  eight  o'clock  in  the  evening,  and  afterwards  forwarded 
such  goods  by  the  goods  train  which  left  Bristol  on  the  same 
night  Wall  had  a  receiving-office  in  Bristol,  situate  about 
a  mile  firom  the  railway  station,  and  it  was  alleged  in  such 
affidavits  that  goods  were  received  firom  the  public  at  such 
<^ce  afler  seven  o'clock  in  the  evening,  and  were  forwarded  by 
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June  13»  Garton  and  Another 

1859. 
V. 


The  Bristol  and  Exeter  Railway  Company  (*). 

Carrien — Undue  Prrference  and  Prejudice — Collecting   Good* — Admiaian 
of  Vans  into  Station — Special  Agreement — Competition, 

A  railway  company  has  no  right  to  impose  a  charge  for  the  conTejance  of  goods 
to  or  from  their  station,  where  the  castomer  docs  not  require  snch  service  to  be 
performed  by  them. 

A  railway  company  refused  to  roceive  goods  sent  to  their  station  by  the  pablic 
generally  after  a  quarter  past  five  o'clock,  P.M.,  to  be  forwarded  by  the  goods  train 
which  left  snch  station  on  the  same  night,  bat  they  received  goods  for  the  same 
train  brooght  there  by  their  agent  W.  as  late  as  eight  o'clock,  P.M.  W.  had  a 
receivingK>ffice  for  goods  aboat  a  mile  from  the  station,  where  he  weighed,  clas- 
sified and  prepared  the  goods  for  loading,  which  would  otherwise  have  had  to  be  done 
at  the  station,  and  bat  for  which  having  been  so  previously  done  the  goods  coald 
not  generally  have  been  received  at  the  station  at  so  late  an  hour.  On  the  goods 
so  received  at  such  receiving-office  W.  made  a  charge  for  conveying  them  to  the 
station  in  addition  to  the  company's  usual  rates  of  charge  for  carriage  upon  the 
railway :— Held,  that  the  facility  so  given  to  W.  for  forwarding  goods  after  the 
station  was  closed  to  others  was  an  undue  prejudice  to  those  who  did  not  wish  to 
have  their  goods  conveyed  for  them  to  the  station. 

A  preference  with  respect  to  a  reduced  rate  of  carriage  of  certain  goods  given 
by  a  railway  company  to  certain  individuals,  in  consideration  of  their  contmctiog 
to  have  all  such  goods  consigned  to  them  through  the  railway,  and  not  by  water 
or  other  means,  is  an  undue  preference  within  the  Railway  and  Canal  Traffic 
Act,  1854,  unless  it  be  clearly  shown  that  it  is  done  in  order  to  prevent  a  compe- 
tition with  the  railway,  or  that  there  is  secured  thereby  to  the  company  snch  an 
amount  of  traffic  as  to  compensate  for  making  the  reduced  rate. 

This  was  a  rule  calling  upon  the  defendants  to  show  cause 
why  a  writ  of  injunction  should  not  issue  against  them  pursuant 
to  the  Bailwaj  and  Canal  Traffic  Act^  1854^  enjoining  them  to 
desist  &om  giving  any  undue  or  unreasonable  preference  or 
advantage  to  themselves  or  other  persons  in  the  carryings  or  in 
the  collectings  carrying  and  delivering,  for  themselves  or  other 
persons,  of  goods  and  parcels,  or  in  their  charges  for  the  same, 
over  the  complainants  in  the  carrying  of  such  goods  and  parcels 
for  the  complainants,  and  enjoining  them  not  to  subject  the 

(')  Reported  in  6  C.  B.,  N.  S.  639;  p.  236;  Palmer  v.  London  and  South 

2S  L.  J.,  C.  P.*  306,  and  cited  in  Weit*t  Westfrn  Ry.  Co.,post,  p.  24i;  and  Pktl- 

date,  ante,  p.  173;  Ba^endaler.  Lon-  mer  v.  London^  Brighton  and  South 

don  and  South  Weitern  Ry,  Co,,  post.  Coast  Ry,  Co,,  post,  p.  274. 
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complainants  to  any  undue  or  unreasonable  prejudice  or  dis-         1859. 
advantage  in  the  charges  made  to  them  for  darrying  such  goods      Gabtok 
and  parcels  as  aforesaid,  with  reference  to  the  charges  made  to      bbibtoi# 

other  persons  for  collecting,  carrying  and  delivering  such  goods   ^^^  Exbtbb 

iHir,  \^o« 

and  parcels  as  aforesaid,  or  in  reference  to  the  time  of  taking  in 
and  receiving  such  goods  and  parcels. 

The  complainants  were  carriers,  and  their  grounds  of  com- 
plaint were :  ~  first,  that  the  charge  made  by  the  railway  company 
to  the  complainants  for  forwarding  packages  by  the  van  and 
passenger  trains  from  station  to  station  was  the  same  as  the 
public  were  charged  for  so  forwarding  fi'om  station  to  station, 
and  for  collecting  and  delivery ;  secondly,  that  the  Bristol 
goods  station  of  the  company  was  closed  against  the  reception 
of  goods  from  the  complainants  at  an  hom*  in  the  evening  after 
which  the  company  received  goods  brought  there  by  their  agent 
Mr.  Wall ;  and  thirdly,  that  the  complainants  were  charged  on 
all  goods  from  Bristol  to  Bridgewater  and  Bridgewater  to 
Bristol  at  the  rate  of  6s.  Sd.  per  ton  for  first-class  goods,  8s,  4d» 
per  ton  for  second-class  goods,  12^.  6^.  for  third-class  goods, 
and  I6s.  Sd.  for  fourth-class  goods,  whilst  certain  persons  at 
Bridgewater  were  charged  only  at  the  rate  of  6s,  per  ton  for 
goods  of  all  classes,  including  delivery. 

The  &ct8  affording  the  first  ground  of  complaint  were  not 
disputed  by  the  company. 

With  respect  to  the  second  ground  of  complaint,  it  appeared 
from  the  affidavits  in  support  of  the  rule  that  the  railway  com- 
pany always  closed  their  station  at  Bristol  every  day  at  a 
quarter  after  five  o'clock  in  the  evening  to  the  complainants, 
and  that  all  goods  brought  by  them  to  such  station  after  that 
time  were  refused  to  be  received  by  the  railway  company  for 
transmission  on  their  line  of  railway,  whilst  they  received  goods 
brooght  to  their  station  by  their  agent  James  Cresswell  Wall 
as  late  as  eight  o*clock  in  the  evening,  and  afterwards  forwarded 
BQch  goods  by  the  goods  train  which  left  Bristol  on  the  same 
night  Wall  had  a  receiving-office  in  Bristol,  situate  about 
a  mile  firom  the  railway  station,  and  it  was  alleged  in  such 
affidavits  that  goods  were  received  firom  the  public  at  such 
office  afl^er  seven  o'clock  in  the  evening,  and  were  forwarded  by 
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^^^^'         the  railway  company  on  their  railway  the  same  day  on  which 

Garton      they  were  so  received ;  and  that  "  all  goods  delivered  to  and 

Bbibtol      received  at  such  receiving-office  of  the  said  James  Cresswell 

^^CX>™  ^^^  ^^^  charged  with  1*.  Bd.  per  ton  on  all  goods  above 

three  cwt.  in  weighty  and  3d,  for  each  consignment  under  three 

cwt.  in  weighty  for  delivering  from  such  receiving-office  to  the 

station  at  Bristol^  in  addition  to  the  company's  usual  rates  of 

charge  for  carriage  upon  their  several  lines  of  railway." 

In  answer  to  this  it  was  stated,  on  affidavit,  that  the  com- 
plainants were  allowed  to  deliver  goods  at  the  Bristol  station  as 
late  as  the  rest  of  the  public,  and  that  it  was  necessary  that  a 
limit  should  be  fixed  to  the  time  at  which  goods  were  received 
by  the  company  for  transmisaion  by  any  particular  train,  and 
that  the  time  allowed  between  a  quarter  past  five  o'clock  in  the 
evening  and  the  time  allowed  for  starting  the  goods  train  of  the 
same  evening  was  barely  sufficient  for  the  transaction  of  the 
business  connected  with  classifying,  weighing  and  loading  goods 
to  be  forwarded  by  such  train,  and  subsequently  arranging  and 
forming  the  train  ;  that  the  goods  brought  by  Wall,  or  collected 
at  or  taken  to  the  receiving-houses  of  the  company  in  Bristol, 
were  weighed,  sorted,  classified  and  prepared  previously  to  their 
being  taken  to  the  goods  station,  and  were  fit  for  being 
immediately  loaded,  which  was  not  the  case  with  the  goods  of 
the  complainants,  which  had  to  be  arranged,  weighed  and 
classified  at  the  goods  station  before  they  could  be  loaded  ;  and 
that  therefore  it  was  necessary  to  close  the  gates  as  well  against 
the  reception  of  goods  from  the  complainants  as  fix)m  other 
members  of  the  public,  at  an  earlier  hour  than  it  was  necessary 
to  close  the  gates  for  the  reception  of  goods  brought  by  the 
company  or  by  the  said  James  Cresswell  Wall. 

With  respect  to  the  third  ground  of  complaint,  it  appeared 
from  the  affidavits  made  on  behalf  of  the  company,  that  an 
offer  had  been  made  by  the  company  in  1855  to  several  of  the 
ironmongers  and  grocers  of  Bridgewater  to  convey  their  iron- 
mongery and  grocery  fi*om  Bristol  to  Bridgewater  at  6s,  per 
ton,  provided  that  they  would  cause  all  their  ironmongery  and 
grocery  to  be  sent  through  the  railway,  and  not  by  water  or 
other  means;  which  offer  had  been  accepted^    It  was  stated 
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tliat  the  same  arrangement  was  open  to  all  ironmongers  and  ^^59. 

grocerSy  and  that  the  contracting  parties  were  not  charged,  as  Oabtok 

alleged  by  the  complainants,  a  uniform  rate  of  Ss,  per  ton  on  Rbibtol 

all  goods,  but  that,  on  the  contrary,  they  were  charged  the  fiill  "^J^™** 
rate  of  charge  on  all  other   goods   than  ironmongery  and 
grocery. 

Butty  Q.C.,  Kinglake^  Seij.,  and  M.  Smithy  Q-C,  now 
showed  cause. 

As  to  the  charge  for  collection  and  deliveiy  being  included 
in  the  charge  for  carriage  on  the  railway,  it  is  proposed  to  ask 
the  Court  to  reconsider  the  two  cases  of  Baxendale  v.  The 
Great  Western  Railway  Company  (Reading  Case),  and 
Garton  v.  The  Great  Western  Railway  Company  (*).  [  Cock-' 
huruy  C.  J. — Those  cases  were  decided  on  full  consideration.] 
It  wUl  be  borne  in  mind  that  there  is  no  appeal  (*).  \_Wil' 
Hams,  J. — It  is  perfectly  competent  to  the  company  to  make 
an  extra  charge  for  receiving  goods  at  their  receiving-houses : 
but  the  question  is,  whether  they  may  impose  an  additional 
burthen  on  those  who  do  not  require  them  to  convey  their 
goods  for  them  to  the  station.]  If  the  Court  considers  the 
question  settled  by  the  cases  referred  to,  it  would  be  idle 
further  to  argue  this  point. 

The  next  ground  of  complaint  is,  that  the  company  close 
their  goods  station  at  a  quarter  past  five  o'clock  in  the  evening, 
after  which  time  they  refuse  to  receive  goods  fix>m  the  com- 
plainants, though  they  receive  them  as  late  as  eight  fix>m 
Wall ;  the  explanation  of  that  is,  that  a  considerable  time  is 
necessary  to  classify,  weigh,  enter  and  pack  the  goods  before 
starting  the  train,  and  that  these  duties  are  performed  for  the 
company  by  Wall  in  respect  of  all  goods  brought  by  him  to 
the  station.  [^Cockburn,  C.  J. — No  doubt  the  company  are 
entitled  to  a  reasonable  time.  But,  if  it  is  sufficient  to  take 
a  parcel  to  Wall's  receiving-house  an  hour  before  the  time  of 
starting  the  train,  why  should  it  not  be  sufficient  to  take  it  to 

(*)  Ante,  pp.  202,  214.  London  and  South  Wettem  Ry,  Co.^ 

O  How  far  this  mayindaoe  a  Court     po$ty  p.  243,  and  note  (')  thereto, /N»«f, 
to  review  former  cases,  see  Palmer  t.      p.  261. 
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1859.        the  station  at  the  same  time  ?]     If  the  parcel  is  brought  to  the 
Qabton       station  it  would  have  to  be  weighed  and  entered.     [  Cockbum^ 
Bbibtol      ^'  J'~The  place  of  business  of  the  company  is  the  station. 
AND  ExxTKB  What  right  have  they  to  say  to  any  one,  you  shall  take  your 
goods  somewhere  else  ?]     The  public  do  not  complain  that  the 
time  of  closing  the  station  is  unreasonable.    [  Cockburn,  C.  J.— 
A  rival  carrier  complains  that,  by  this  arrangement,  those  who 
bring  parcels  to  him  after  a  quarter  past  five  cannot  have  them 
conveyed  by  that  night's  train.     It  is  enough  for  the  com- 
plainants to  say  that  the  company  are  giving  an  advantage  to 
A.  which  they  withhold  from  them.]     The  case  of  Parker  v. 
The  Great  Western  Railway  Company  (*)  shows  that  the  col- 
lection of  goods  by  means  of  receiving-houses  is  the  ordinary 
mode  of  conducting  railway  business. 

Then,  as  to  the  alleged  inequality  of  charge  for  the  carriage 
of  goods  between  Bristol  and  Bridgewater,  it  appears  from  the 
affidavits  that  the  company  had  entered  into  special  contracts 
with  certain  grocers  and  ironmongers  at  Bridgewater  to  carry 
for  them  their  grocery  and  ironmongery  at  the  rate  of  Gs.  per 
ton,  irrespective  of  class,  in  consideration  of  their  sending  all 
their  goods  of  those  descriptions  by  the  railway,  and  abstaining 
from  availing  themselves  of  water  carriage ;  and  that,  if  any 
other  description  of  goods  were  sent  by  or  to  those  persons, 
they  would  be  charged  the  ordinary  rates  of  carriage.  The 
special  agreements  here  are  as  free  from  objection  as  the  special 
agreement  in  the  case  of  Nicholson  v.  The  Great  Western 
Railtoay  Company  {^\  and  it  makes  no  difference  that  the 
exact  quantity  of  goods  required  to  be  sent  cannot  be  ascer- 
tained  and  defined.  [  Willesy  J. — Do  your  affidavits  show  that 
the  Bridgewater  people  have  any  other  mode  of  carrying  their 
goods  than  the  defendants'  railway?]  They  do.  [^Cockburn, 
C.  J. — Do  they  state  that,  but  for  the  special  agreements,  they 
would  send  their  goods  by  water  carriage  or  otherwise  than  by 
the  defendants'  railway  ?]  Not  in  terms ;  but  that  may  fiurly 
be  inferred  from  the  affidavits.  Nobody  in  the  grocery  or 
ironmongery  trade  complains;  but  only  the  applicants,  who 

(«)  6  E.  &  B.  77.    See  Digest,  ant$,  p.  16.  («)  (No.  1),  amU,  p.  121. 
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are  riyal  carriers.     \^WilliamSy  J. — These  special  agreements         ^^^^' 
would  not  press  upon  any  other  description  of  tradesmen.     If      Gabtoh 
the  grocer  or  the  ironmonger  employed  the  complainants  to      Bbistol 
carrj,  would  they  be  charged  the  lesser  rate  ?]     The  affidavits  ^r^  ca™ 
bo  state.    [  Cockburn,  C.  J. — No  instance  is  given.     Probably 
no  one  ever  tried  so  hazardous  an  experiment.]     The  com- 
plainants have  no  right  to  come  and  complain  until  they  have 
made  the  experiment  and  failed.      \^lVilliams^  J. — Do  your 
affidavits  negative  an  intention  on  the  part  of  the  company  to 
favour  these  individuals  ?]     No  fraud  or  intention  to  fikvour  one 
class  of  persons  at  the  expense  of  another  is  suggested. 

Collier^  Q-C.^  and  Kar slake  in  support  of  the  rule. 

As  to  the  second  pointy  the  complaint  is,  that  whereas  the 
station  at  Bristol  is  closed  against  the  complainants  at  a  quarter 
past  five  o'clock  in  the  evening.  Wall,  the  favoured  agent  of  the 
company,  is  allowed  to  have  access  thereto  for  the  purpose  of 
delivering  his  goods  until  eight  o'clock.  This  is  sworn  to  by 
the  complainants,  and  ia  unanswered.  Then,  as  to  the  special 
agreements,  all  the  complainants  could  know  was  that  the 
parties  referred  to  were  preferred  before  them.  The  case  of 
Nicholson  V.  The  Great  Western  Railway  Company  (^)  is 
clearly  distinguishable:  the  special  agreements  there  were  so 
manifestly  for  the  advantage  of  the  company  that  the  Court 
could  not  fiiil  to  see  that  it  was  reasonable  that  they  should 
enter  into  them.  [^Byles,  J. — There  the  company  got  a  fair 
equivalent,  in  fiill  train  loads  and  regular  times^  for  the  advan- 
tage they  afforded  to  the  Ruabon  Coal  Company.  I  do  not 
see  that  the  defendants  here  do  get  an  equivalent.]  The  case 
of  Baxendale  y.  The  Great  Western  Railway  Company  {Bristol 
Case)  ('),  though  not  precisely  in  point,  stiU  throws  some  light 
upon  the  subject.  There  the  company  made  a  special  agree- 
ment with  one  Somerville  to  give  him  certain  advantages  in 
consideration  of  his  employing  them  to  carry  all  his  paper 
by  their  lines ;  and  yet  that  was  held  to  be  a  case  of  undue 
preference.     [  Wilks,  J. — We  there  held  that  it  was  undue  and 

(•)  (No.  1),  ante,  p.  121.  C)  Ante,  p.  191. 


221  RAILWAY  AND  CANAL  CASES. 

1859.  unreasonable  to  cliarge  more  or  less  for  the  same  service, 
Gabton  according  as  the  customer  of  the  railway  thought  proper  or 
BeStol      «^t  *^  bind  himself  to  employ  the  company  in  totally  distinct 

akdExbtbb  transactions.! 
By.  Co.  -^ 

Cochburn,  C.  J. — I  am  of  opinion  that  diis  rule  should  be 
made  absolute.  With  regard  to  the  first  point  urged  on  the 
part  of  the  complainants,  the  case  appears  to  me  to  fall  within 
the  principle  of  Baxendah  y.  The  Great  Western  Railway 
Company  (^Reading  Case)  and  Gorton  y.  The  Great  Western 
Railway  Company  (^).  It  has  not  been  successfully  distin* 
guished  fi'om  those  cases,  and  we  are  satisfied  to  abide  by  what 
was  there  decided ;  and  upon  that  point  the  complainants  are 
entitled  to  have  the  rule  made  absolute.  With  respect  to  the 
second  ground  of  complaint,  viz.,  that  the  goods  station  is 
closed  against  the  complainants  and  the  pubUc  generally  at  a 
quarter  past  five  o'clock  in  the  evening,  but  is  kept  open  until 
eight  o'clock  in  favour  of  the  company's  agent.  Wall,  I  also  think 
the  rule  must  be  made  absolute.  It  seems  to  be  admitted  on 
the  part  of  the  defendants  that  the  charges  made  by  Wall, 
upon  payment  of  which  charges  alone  goods  are  conveyed  to 
and  received  at  their  station  after  the  hour  at  which  the  station 
is  closed  to  the  complainants  and  the  rest  of  the  public,  includes 
a  charge  for  cartage  to  the  station.  So  far,  therefore,  as  that 
is  concerned,  the  case  fiills  within  the  principle  of  the  decisions 
to  which  I  have  already  referred.  That  principle  is,  that  a 
railway  company  has  no  right  to  impose  a  chai^ge  fi>r  the 
conveyance  of  goods  to  or  fix>m  the  station  where  the  customer 
does  not  require  Buch  aervice  to  be  performed  by  the  company. 
Here  the  defendants  say  to  the  plainti£b,  ''  You  shall  not  have 
the  same  fitcility  for  forwarding  your  traffic  on  the  railway  as 
we  afford  to  our  agent  Wall,  unless  you  consent  to  pay  a 
certain  charge  fi)r  the  conveyance  of  your  goods  to  the  station." 
Without  entering  any  fiirther  into  the  merits  of  that  part  of  the 
case,  it  is  plain  to  my  mind  that  it  fidls  within  the  principle  of 
those  mentioned,  and  upon  which  we  have  held  the  first  objeo- 

(•)  Ante,  pp.  202,  214. 
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tion  to  be  well  founded.     The  third  objection  is  founded  upon         1869. 
the  special  contracts  entered  into  between  the  company  and      Gabtok 
certain  individuals^  under  which  those  persons  have  a  preference      Bristol 
over  the  complainants  in  the  carriage  of  heavy  packages  of  ^^J  ^"^'^ 
grocery  and  ironmongery  between  Bristol  and  Bridgewater.     It 
is  not,  as  it  seems  to  me»  necessary  to  decide  upon  the  present 
occasion  how  &r  a  railway  company  may  for  their  own  advan- 
tage enter  into  special  contracts  of  this  sort.    Nor  is  it  necessary 
to  say  whether,  with  a  view  to  meet  competition  by  another 
railway  company  or  by  another  mode  of  carriage,  the  company 
may  not  say  to  persons  having  large  quantities  of  heavy  goods 
to  send,  "  If  you  will  engage  to  send  a  given  quantity  or  to 
send  all  the  goods  you  have  to  send  by  our  line,  we  will  give 
jou  such  an  advantage.'^     If  that  be  done  bond  fide  vdth  a 
view  to  oyercome  opposition,  and  the  pubHc  in  general  are 
offered  the  same  advantages  under  like  conditions,  it  is  unneces- 
saiy  to  say  whether  that  may  not  be  allowable,  though  I  wish 
to  guard  myself  against  deciding  that  upon  the  present  occasion. 
The  fiu^ts  brought  before  us  upon  these  affidavits  fail  to  make 
out  any  adequate  motive  for  this  arrangement.     It  is  suggested 
that  there  is  certain  water  carriage  which  might  enter  into 
competition  with  the  railway  between  Bristol  and  Bridgewater. 
But  it  is  not  shown  that  it  actually  does  compete  with  it.     We 
are  not  told  what  is  the  rate  of  chai^  for  such  water  carriage 
as  compared  with  the  carriage  by  the  railway.     A  primd  facie 
case  is  made  out  on  the  part  of  the  complainants ;  it  is  shown 
that  they  have  not  the  same  facilities  afforded  them  for  the 
conveyance  of  their  goods  as  are  conceded  to  certain  favoured 
individuals.     That  called  on  the  company  for  an  explanation. 
Xone  has  been  given  ;  and,  in  the  absence  of  all  explanation  as 
to  the  grounds  of  this  preference,  we  cannot  come  to  any  other 
conclusion  than  that  the  arrangement  is  made  with  a  view  to 
induce^  parties  to  engage  vdth  the  company  as  carriers,  directly 
to  the  exclusion  of  a  rival  carrier.     I  therefore  think  the  rule 
most  be  made  absolute. 

fVilliams,  J. — I  am  of  the  same  opinion.     As  to  the  first  • 
point,  it  is  enough  to  say  that  the  case  is  governed  by  those  of 

VOL.  I.  Q 
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1869.         Baxendale  v.  The  Great  Western  Railway  Company  ('),  and 
Gabton       Garton  v.   The  Great  Western  Railway   Company  (*°),  from 
BsiffTOL      which  it  is  impossible  to  distinguish  it.     As  to  the  second 
AND  ExETEB  point,  it  appesTS  to  me'  upon  the  whole  that  an  undue  pre- 
ference has  been  shown  to  have  been  given  to  Wall  by  the  com- 
pany in  their  mode  of  dealing  with  him.     No  doubt,  it  is  per- 
fectly competent  to  a  railway  company  to  prescribe  a  certain 
time  after  which  they  wiU  decline  to  receive  goods  to  be  for- 
warded by  a  given  train.     So,  I  do  not  see  why  they  may  not 
if  they  please  extend  the  time,  for  a  reasonable  compensation 
for  the  extra  trouble,  to  be  paid  by  those  who  bring  their  goods 
late.     Nor  do  I  think- — ^though  upon  that  I  desire  not  to  be 
understood  as  giving  any  decided  opinion — that  it  would  make 
any  substantial  difference  whether  the  company  received  such 
extra  compensation  themselves  or  allowed  some  other  person 
to  receive  it.     But,  looking  at  the  affidavits  as  to  the  mode  in 
which  the  business  is  conducted  by  Wall,  the  agent  of  the  com- 
pany, the  mode  and  the  time  of  his  receiving  goods  and  the 
remuneration  he  has  for  it,  I  think  it  is  impossible  to  say  that 
this  course  of  dealing  can  be  brought  within  those  principles.   I 
am  clearly  of  opinion  that  a  case  of  undue  preference  hafi  been 
made  out  in  this  respect,  and  that  as  to  the  second  ground  of 
complaint  also  the  rule  must  be  made  absolute.     As  to  the  third 
ground  of  complaint  I  must  confess  I  have  felt  more  difficulty, 
but,  upon  the  whole,  I  think  the  applicants  have  made  out  a 
primd  facie  case  of  undue  and  unreasonable  preference,  by 
showing  that  more  is  charged  to  them  than  is  charged  to  other 
persons  for  the  conveyance  of  the  same  descriptions  of  goods 
under  the  same  circumstances  and  by  the  same  trains.     The 
question  is  whether  the  company  have  given  apy  answer  to  that 
primd  facie  case.     If  it  had  appeared  that  a  lower  rate  had 
been  charged  to  certain  individuals  for  the  purpose  of  meeting 
competition  by  a  canal  or  another  railway,  or  in  consideration 
of  their  sending  large  quantities  of  goods,  though  the  same 
advantages  were  not  publicly  and  generally  held  out,  it  may  be 
that  the  company  would  be  warranted  in  so  doing,  though  upon 

(•)  Reading  Case,  ante,  p.  202.  («•)  AnU,  p,  214. 
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that  it  is  not  necessary  for  me  to  offer  any  opinion.     If  such         ^^59. 
had  been  the  history  of  the  reduced  charge^  or  if,  with  a  view  to      GAfitON 
meet  such  competition,  the  company  were  to  say  to  certain  per-      bai^^ol 
sons,  **  We  will  carry  for  you  at  a  reduced  rate,  provided  you  ^^®^** 
will  undertake  to  send  your  goods  exclusively  by  our  railway 
and  not  to  resort  to  water  carriage,  or  any  other  mode  of  con- 
veyance,'^ the  matter  might  have  been  well  deserving  of  full 
consideration.     But  no  such  point  is  raised  upon  the  affidavits, 
though  it  must  have  been  in  the  minds  of  the  persons  who  made 
the  affidavits  on  the  part  of  the  company.     The  silence  of  the 
company  as  to  any  apprehension  of  water  carriage  competition^ 
and  the  absence  of  any  answer  to  the  case  made  out  on  the 
affidavits  filed  on  behalf  of  the  complainants,  satisfies  my  mind 
that  the  object  of  the  company  in  giving  the  preference  charged, 
was,  to  shut  out  the  complainants  fix>m  competing  with  them  as 
carriers. 

WilleSy  J. — I  am  of  the  same  opinion  upon  all  the  points.  I 
will  only  addj  in  consequence  of  the  mention  which  has  been 
made  of  the  case  of  Nicholson  v.  The  Great  Western  Railway 
Company  (^'),  that  it  is  a  mistake  to  suppose  that  the  court 
there  intended  to  decide  that  a  primd  facie  case  of  preference  is 
sufficiently  answered  by  stating  a  difference  which  may  or  may 
not  be  material  in  the  circumstances  between  the  carriage  for 
the  person  complaining  and  that  for  the  person  alleged  to  have 
been  preferred,  without  showing  that  such  difference  practically 
affects  the  fiur  charge  for  carriage,  to  an  extent  proportionate  to 
the  difference  of  charge  actually  made  by  the  company  to  their 
serend  customers.  It  was  in  that  case  sworn  on  the  part  of  the 
company,  and  not  answered  by  the  complainants,  that,  having 
regard  to  the  circumstances  there  specially  set  forth,  and  ap- 
pearing to  the  Court  to  be  material,  the  rates  charged  to  the 
complainants  were  in  every  respect  &ir  and  reasonable  as  com- 
pared with  the  rates  charged,  under  the  special  circumstances, 
to  the  company  alleged  to  have  been  preferred. 

('«)  (No.  1),  ante,  p.  121. 
Q2 
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1659. 
Gabton 

V. 

Bristol 

avdExeteb 

Ry.  Co. 


Bylesy  J. — I  also  think  the  rule  should  be  made  absolute 
upon  all  three  branches.     With  respect  to  the  first  two  grounds, 
I  can  only  repeat  what  has  already  been  said  by  my  lord  and 
my  two  learned  brothers,  that  the  right  of  the  applicants  to  suc^ 
ceed  upon  those  two  points  follows  as  a  necessary  consequence 
firom  the  decisions  of  this  Court  in  Baxendak  t.  The  Great 
Western  Railway   Company  ("),  and  Gorton  v.    The  Great 
Western  Railway  Company  (**).     The  principle  laid  down  in 
those  two  cases,  is,  that  a  man  shall  not  be  forced  to  pay  for  a 
service  which  he  has  no  desire  to  have  performed  fi>r  him,  and 
the  performance  of  which  operates  injuriously  to  him  by  giving 
others  an  undue  preference  over  him.     As  to  the  third  branch 
of  the  case,  viz.,  that  a  lower  charge  is  made  by  the  company  to 
persons  residing  at  Bridgewater  for  the  carriage  of  goods,  than 
is  made  to  the  complainants,  no  satis&ctoiy  reason  seems  to  me 
to  have  been  given  for  that  reduction.     It  is  not  shown  that  it 
is  rendered  necessary  for  the  purpose  of  meeting  and  overcoming 
competition.     As  to  the  case  of  Nicholson  v.  The  Great  West- 
ern Railway  Company  (^^),  that  was  merely  deciding  distinctly 
a  point  which  was  thrown  out  in  Ransome  v.    The  Ecutern 
Counties  Railway   Company  (^^),  and  Oxlade  v.    The  North 
Eastern  Railway  Company  ('^),  that  a  smaller  per-ceatage  of 
profit  on  a  larger  amount  of  traffic  might  be  a  fiill  compensation 
to  the  company  for  a  larger  per-oentage  of  profit  upon  a  smaller 
amount  of  traffic.     It  does  not  appear  that  that  is  the  case  here. 
There  is  nothing  in  the  affidavits  to  show  that  these  Bridge- 
water  grocers  and  ironmongers  send  any  large  amount  of  goods 
by  the  defendant's  line.     The  inequality  of  chai^ge  cannot  be 
without  a  reason,  and  I  am  at  a  loss  to  see  any  other  possible 
reason  than  a  desire  on  the  part  of  the  defendants  to  displace 
the  complainants  as  carriers,  so  that  they  themselves  may  be- 
come the  sole  carriers  on  their  line  of  railway. 

Rule  absolute  ('^). 


(I*)  Reading  Que,  ante,  p.  202. 
(»)  Ante,  p.  214. 
C*)  (No.  1),  ante,  p.  121. 
(»*)  (No.  1),  ante,  p.  63. 
("•)  (No.  1),  ante,  p.  72. 
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Baxendale  and  Others  ^'^^^^  ^^*' 

1862. 
V. 

The  Bristol  and  Exeter  Railway  Company  (>). 

Cdrrier — Undua  Preference  of  Company*9  Agent — Collection  of  Ooodi. 

A  nilway  company  permitted  a  carrier  (who  also  acted  as  saperintendent  of 
their  goods  traffic)  to  hold  himself  out  as  their  agent  for  the  receipt  of  goods  to 
be  carried  on  their  line,  and  his  ofBce  as  the  receiying  office  of  the  company,  and 
goods  were  received  by  him  at  that  place,  without  requiring  the  senders  to  sign 
cooditioDs  which  the  company  required  all  other  carriers  who  brought  goods  to 
their  itation  to  sign :— Held,  an  undue  preference,  and  the  subject  of  an  injnno- 
tioo  under  the  Railway  and  Canal  Traffic  Act,  1854. 

Bomll,  Q-C.^  on  behalf  of  Messrs.  Baxendale^  obtained  a 
rule  calling  upon  the  Bristol  and  Exeter  Railway  Company  to 
fibow  cause  why  a  writ  of  injunction  should  not  issue  against 
them  pursuant  to  the  Railway  and  Canal  Traffic  Act^  1854, 
enjoining  the  said  company  to  desist  from  giving  undue  or 
unreasonable  preference  to  persons  delivering  goods  to  the  said 
railway  company  at  Bristol,  to  be  carried  by  the  said  railway 
company  on  their  railway,  and  from  subjecting  the  complainants 
to  undue  or  unreasonable  prejudice  or  disadvantage  in  respect 
of  goods  delivered  by  them  to  the  said  company  to  be  carried 
by  them  on  their  said  railway,  and  enjoining  the  said  company 
to  receive  from  the  complainants  at  Bristol  goods  to  be  carried 
on  the  said  company's  raHway  without  requiring  them  to  sign 
the  conditions  referred  to  in  the  said  affidavits,  unless  they  re- 
quired other  persons  to  sign  such  conditions ;  and  restraining  the 
said  company  from  subjecting  the  said  complainants  in  their 
trade  of  carriers  from  Bristol  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatsoever  iQ  respect 
of  the  matters  referred  to  in  the  said  affidavits,  or  some  of  them ; 
and  why  the  said  railway  company  should  not  pay  the  costs  of 
and  occasioned  by  the  application. 

It  appeared  from  the  affidavits  on  behalf  of  the  complainants 
that  they  were  in  the  habit  of  carrying  large  quantities  of  goods 

{»)  Reported  in  11  C.  B.,  N.  8. 787. 
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1862.         for  their  customers  from  Bristol  to  Exeter  and  other  places  on 
Bazevdalb    the  Bristol  and  Exeter  Railway^  delivering  them  for  that  por- 
Bbistol      P^^  ^  ^6  ^^  company  at  their  railway  station  at  Bristol ; 
^^Y^Co^**  and  that  the  Bristol  and  Exeter  Bailway  Company  refiised  to 
carry  goods  from  Bristol  to  Exeter  and  other  places  as  afore- 
said for  the  complainants^  unless  the  complainants  would  sign 
or  cause  to  be  signed  a  printed  paper  called  a  '^  forwarding 
note  "  containing  certain  conditions,  but  that  the  company  did 
not  require  persons  who  delivered  their  goods  at  the  company's 
receiving  offices  at  Bristol  to  sign  the  said  conditions^  and  it 
was  alleged  that  the  company's  object  was  to  induce  persons  to 
deliver  their  goods  at  the  said  rec^ving  offices  in  order  to  get 
the  profit  of  cartage  to  the  station. 

By  the  affidavits  in  answer  it  was  denied  that  the  company 
had  any  control  over  the  said  receiving  offices  which  were 
alleged  to  be  the  offices  of  one  Wall,  a  common  carrier.  And 
it  was  alleged  that  the  company  did  not  participate  in'  the 
moneys  received  for  cartage,  and  that  Wall  had  to  send  a 
forwarding  note  in  respect  of  all  goods  carted  to  the  company's 
station  similar  in  all  respects  to  that  required  from  the  com- 
plainants ;  but  that  for  the  convenience  of  the  public  and  in 
consideration  of  Wall  agreeing  not  to  charge  more  than  certain 
fixed  rates,  the  company  allowed  him  to  describe  himself  as 
their  agent,  and  his  establishments,  including  the  offices  herein- 
before mentioned,  as  receiving  offices  of  the  company. 

It  was  thereupon  fiirther  alleged  on  behalf  of  the  complainants 
that  Wall  was  the  sole  agent  and  manager  of  the  company  for 
their  goods  traffic  at  Bristol  and  all  other  stations  on  the  line. 

Kinffslake,  Serj.,  and  Montague  Smith,  Q.C.^  showed  cause. 

Bovillf  Q.C«,  and  C  Pollock  were  heard  in  support  of  the  mle. 

ErUy  C.  J. — I  am  of  opinion  that  the  complainants  are 
entitled  to  have  their  rule  made  absolute.  The  contest  between 
the  parties  was  one  of  fact,  viz.,  whether  Wall  was  the  agent  of 
the  company  for  receiving  and  forwarding  goods  on  their  line; 
whether  persons  delivering  goods  at  his  office  or  receiving-house 
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for  tbat  purpoae  had  the  gecurity  of  the  company^s  liability  or         1862. 
only  that  of  Wall.     It  is  clear  to  all  of  us  that,  if  Wall  was   bajlsndalb 
authorized  by  the  company  to  hold  himself  out  as  their  agent      b^iotol 
as  between  the  consignors  of  the  goods  and  the  company,  the  akd  Exstbb 
goods  are  received  by  the  company.     The  passage  in  Wall's 
affidarity  in  which  he  says,  *^  the  defendants  allow  me  to  describe 
myself  as  agent,  and  my  establishments,  including  the  one  in 
High  Street,  Bristol,  as  receiving-houses  of  the  defendants," 
compels  me  to  come  to  the  conclusion  that  the  company  are 
liable.    The  question  is,  whether  Wall  was  a  carrier  distinct 
from  the  company  or  really  their  agent  for  receiving  and 
forwarding  their  traffic.    Beading  that  passage,  it  seems  to 
roe  that  Wall's  office  is,  as  to  third  persons,  to  all  intents  and 
purposes  the  office  of  the  company,  and  that  the  effect  of  the 
anrangement  was  to  give  Wall  an  advantage  over  Messrs. 
Baxendale  as  to  the  carriage  of  goods,  which  the  law  does  not 
warrant.     On  that  ground  I  think  the  rule  must  be  made 
ahsolute. 
The  rest  of  the  Court  concurring. 

Rule  absolute,  with  costs. 


Baxendale  and  Others  June  ir, 

1862. 
V.  


The  London  and  South  Western  Railway  Company  (>). 

CarrUr-^Uudue  Preference  of  themtelvet  by  a  Cempany — Collection  of  Qoodi 

— Cb«f«. 

Injanction  agBinst  a  railwaj  company,  under  the  Railway  and  Canal  Traffic 
Act)  1864,  to  reBtrain  them  from  requiring  other  carriers  to  hring  their  goods  to 
Um  nilway  Jtation  at  an  earlier  hour  than  they  received  goods  deliyered  at  their 
own  receiving  offices. 

Where  a  railway  company  has  so  acted  as  to  render  it  necessary  and  proper  for 
lay  pcnoB  to  oome  to  the  Court  for  redress  nnder  the  Railway  and  Canal  Traffic 
Act,  the  Gbnrt  will,  ai  a  general  role,  make  the  rale  absolute,  with  coets. 

Bovill,  Q.C.,  on  behalf  of  Messrs.  Baxendale  &  Co.,  common 
camera^  obtained  a  rule  calling  upon  the  London  and  South 

C)  Reported  12  C.  B.,  N.  S.  758,  and      London,  Brighton  and  South  Coast 
cited  in  Palmer  t.  The  London  and      Ry.  Co.,  post,  pp.  244,  273. 
Somth  WeHem  Ry.  Co,  and  Palmer  t. 
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Bazbndalb 

V, 

London 

AND  South 

Western 

By.  Co. 


Western  Railway  Company  to  show  cause  why  a  writ  of  injunc- 
tion should  not  issue  against  them,  pursuant  to  the  Railway  and 
Canal  Traffic  Act,  1854,  to  restrain  the  said  company  finom 
violating  or  contrayening  the  said  act,  and  enjoining  ohedienoe 
to  the  same ;  and  to  restrain  the  said  railway  company  6tom  sub- 
jecting the  complainants  and  their  traffic  respectively  to  undue 
and  unreasonable  prejudice  and  disadvantage  in  refiising  to  re- 
ceive their  goods  at  the  said  company's  station  at  Nine  Elms  after 
the  time  fixed  by  the  said  company,  namely,  6.30  p.m.,  wlulst 
they  received  at  such  station  at  a  later  time  goods  collected  by 
themselves ;  and  to  restrain  the  said  company  from  giving  an 
undue  and  unreasonable  preference  and  advantage  to  and  in 
favour  of  themselves,  by  receiving  goods  at  their  said  station 
at  Nine  Elms  collected  by  themselves,  after  the  time  at  which 
they  will  receive  the  complainants'  goods  and  goods  collected 
and  taken  to  such  station  by  the  complainants  to  be  carried 
on  the  railway  of  the  said  company ;  and  to  restrain  the  said 
company  from  subjecting  the  complainants  to  any  undue  or 
unreasonable  prejudice  or  disadvantage  in  any  respect  whatever 
in  respect  of  the  matters  referred  to  in  the  affidavits  upon  which 
the  rule  was  founded,  or  the  receiving  of  goods  from  the  com- 
plainants at  the  said  Nine  Elms  station  to  be  carried  on  the 
railway  of  the  said  company,  with  costs. 

The  complainants,  Messrs.  Baxendale  &  Co.,  were  conunon 
carriers,  carrying  on  business  in  London  under  the  firm  of 
Pickford  &  Co.,  and  were  in  the  habit  of  forwarding  goods 
from  the  station  of  the  London  and  South  Western  Railway  at 
Nine  Elms. 

It  appeared  j&om  the  affidavits  on  their  behalf  that  the  rail- 
way company  refused  to  admit  the  complainants'  waggons  into 
the  station  yard  after  6.30  p.m.,  which  necessitated  their  closing 
their  receiving-offices  to  the  public  at  5.30  p.m.,  although  the 
railway  company  admitted  their  own  waggons  till  8  or  9  o'clock 
p.m.,  and  forwarded  the  goods  by  train  the  same  night,  and 
were  thus  enabled  to  keep  their  own  receiving-offices  open  for 
goods  to  be  forwarded  by  that  night's  train  till  6.30  or  7,  and 
that  complaint  had  been  made  to  the  railway  company,  but  the 
practice  had  not  been  altered. 
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It  was  alleged  on  behalf  of  the  defendants  that  the  rule  com-         1862. 
plained  of  was  not  made  by  the  railway  company  with  a  view   Bazsndale 
to  their  own   profit,  but  with  a  view  solely  to  the  general      londoh 
convenienoe  of  the  public.     That  it  was  necessary  to  limit    and  South 
some  time  for  the  receipt  of  goods  to  be  forwarded  by  that       Rt.  Co. 
night's  trains,  and  that  every  exertion  was  made  to  get  the 
oompany's  vans  to  the   station  by  6.30,  but  if  they  arrived 
late  they  must  be  admitted,  as  the  station-yard  was  their 
home.     That  the  railway  company  published  notices  to  the 
effect  that  they  would  not  receive  goods  at  their  receiving- 
offices  after  6  p.m.  or  at  the  station  ailer  6.30  p.m.,  and  that 
the  unvaried  course  of  business  was  when  goods  were  brought 
by  parties  after  such  times  to  receive  them  to  be  fetched  by  the 
vans  when  called  for,  but  not  to  insure  their  being  forwarded 
by  the  goods  trains  of  that  night.     On  the  motion,  Garton 
V.  The  Bristol  and  Exeter  Railway  Company  (*)  and  Garton 
V.  The  Bristol  and  Exeter  Railway  Company  (')  were  referred 
to  by  the  learned  counsel. 

Lush,  Q.C.,  and  C,  Wood  showed  cause.  The  substance  of 
the  complaint  on  the  part  of  Messrs.  Baxendale  is,  that  the 
company  require  them  to  bring  their  goods  to  the  Nine  Elms 
station  before  6,30  p.m.,  which  has  the  effect  of  closing  their 
receiving-houses  at  5.30  p.m.,  whilst  the  company  (as  it  is 
aD^ed)  forward  on  the  same  day  goods  brought  to  the  station 
by  their  own  people  at  a  much  later  hour.  The  affidavits  in 
answer,  it  is  submitted,  show  that  no  undue  advantage  to  them- 
selves has  been  usurped  by  the  company  and  no  undue  prejudice 
imposed  upon  the  complainants.  The  case  of  Garton  v.  The 
Bristol  and  Exeter  Railway  Company  (')  is  altogether  different 
from  this.  There  the  company  employed  an  agent  whose 
interest  was  identified  with  theirs,  and  to  whom  were  afforded 
iaeilities  for  the  receiving  and  forwarding  of  goods  which  were 
denied  to  all  other  carriers;  and  this  was  held  to  be  an  undue 
prejudice.  And  the  case  of  Garton  v.  The  Bristol  and  Exeter 
Railway  Company  {in  the  Queen's  Bench)  (^)  was  a  mere  con- 

(•)  AnU,  p.  218  O  1  Beet  &  Smith,  112. 


234  RAILWAY  AND  CANAL  CASES. 

^^^«  finnation  of  that  decision.  There  ie  nothing  to  prevent  a  railway 
Bazxndalb   company  from  making  Buch  regulations  as  they  please  for  the 

London  receiving  and  forwarding  of  traffic  on  their  lines ;  and,  to  induoe 
f^P^J^^^    the  Court  to  interfere  in  a  summary  way  under  this  act  of 

Bt.  Co.  parliament^  it  must  be  clearly  shown  that  there  is  an  intentional 
violation  of  its  provisions.  It  appears  that  the  vans  of  the 
company  were  occasionally  admitted  into  the  station-yard  after 
the  prescribed  time.  But  they  are  not  bound,  because  late,  to 
bring  them  home  empty ;  and  it  is  not  shown  that  the  goods 
so  received  were  of  right  forwarded  to  their  destination  the 
same  night.  [^fFiUeSt  J. — Do  your  affidavits  show  on  how 
many  occasions  goods  so  admitted  into  the  station  after  the  time 
limited  by  the  company's  regulations  were  not  forwarded  the 
same  night,  or  that  any  were  left  behind?]  No.  The  affidavits 
upon  which  the  motion  is  founded  do  not  call  the  company's 
attention  to  any  particular  case,  and  the  company's  affidavits 
deny  the  charge  with  as  much  certainty  and  precision  as  its 
vagueness  would  admit  of. 

Bovill  Q.C.,  and  C.  Pollock  in  support  of  the  rule.  The 
affidavits  filed  on  behalf  of  the  company  affi>rd  no  answer  what- 
ever  to  the  charge  made  against  them.  This  matter  has  already 
been  decided  by  the  two  cases  referred  to.  In  the  case  in  this 
Court  the  Bristol  and  Exeter  Railway  Company  closed  their 
goods  station  at  5.15  p.m.  against  all  persons  except  their  agent 
Wall,  who  had  a  receiving-house  about  a  mile  distant  from  the 
station,  and  from  whom  the  company  received  goods  up  to 
8  p.m.  For  the  conveyance  of  goods  from  the  receiving-house 
to  the  station  Wall  charged  1«,  %d.  per  ton  on  all  goods  above 
3  cwt,  and  Zd.  for  each  package  below  that  weight  The  Coatt 
held,  upon  the  complaint  of  a  rival  carrier,  that  the  refusal  to 
receive  goods  sent  by  him  to  the  station  afier  5.15  p.m.  unlesa 
sent  through  the  receiving-house  of  Wall,  was  imposing  upon 
him  an  undue  prejudice,  within  the  statute,  although  it  was  sworn 
on  the  part  of  the  company  that  the  goods  so  brought  to  the 
station  by  Wall  came  there  properly  classified,  weighed  and 
prepared  for  loading.  And  this  was  foUowed  by  the  Court  of 
Queen's  Bench  in  1  Best  and  Smith,  112.     Th^re  a  railway 
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compAiiy,  carrying  on  business  as  common  carriers  for  hire,         l^^- 
re&sed  to  receive  the  goods  of  the  plaintiffs  (also  carriers)  on   Baxsxdalm 
the  ground  that  they  were  tendered  after  5.15  p.m.,  although      x^^don 
they  did  receive  goods  from  their  agent  Wall  at  a  later  hour ;    AJL^^S^? 
and  it  was  held  that,  in  the  absence  of  explanation,  this  was       Bt.  Co. 
unlawful  conduct  on  the  part  of  the  company  and  ground  for 
an  action.     Cockburn^  C.  J.,  in  delivering  judgment,  says: 
"  The  substance  of  the  complaint  is,  that  the  defendants  im- 
posed an  unreasonable  condition,  namely,  that  the  goods  should 
be  brought  to  them  at  an  unreasonable  time,  when  they  received 
those  of  other  persons  after  the  time  they  had  fixed  for  the 
plaintii&.     Here  again,  therefore,  a  condition  is  imposed  on 
which  the  defendants  had  no  right  to  insist,  and  the  plaintifis 
accordingly  are  entitled  to  our  judgment."     [  J?rfo,  C.  J. — You 
do  not  specifically  show  that  the  company  forward  on  the  same 
day  goods  received  from  their  receiving-houses  after  the  time 
fixed  for  closing.     You  make  a  general  charge ;  and  the  com- 
pany's servants  say  they  cannot  trace  what  becomes  of  the 
goods  you  refer  to.]     In  our  letter  to  the  secretary  of  the  14th 
of  April,  1862,  we  complain  of  it  as  their  constant  practice. 
Chambers'  aflSdavit  distinctly  calls  the  company's  attention  to 
what  was  done  between  the  10th  and  the  17th  of  April,  and 
was  calculated  to  invite  inquiry.     [JFrfc,  C.  J. — The  Court 
are  disposed  to  think  that  the  rule  must  be  made  absolute,  but 
desire  to  know  whether  the  complainants  press  for  costs.]    Aft^r 
the  two  distinct  decisions,  one  in  this  Court  and  one  in  the 
Court  of  Queen's  Bench,  it  is  submitted  that  the  company's 
conduct  was  vrithout  excuse,  and  that,  as  they  compelled  the 
complainants  to  come  for  the  rule,  and  then  offer  an  answer 
which  is  clearly  evasive,  there  can  be  no  good  reason  why 
the  complainants  should  not  have  the  costs  which  they  have 
necessarily  incurred  in  seeking  redress  for  an  admitted  wrong. 

Cur.  adv.  vult. 


Erhy  C.  J.,  delivered  the  judgment  of  the  Court. — We  have 
already  expressed  our  opinion  that  this  rule  must  be  made 
absolute.    We  think  that  the  facts  not  denied  by  the  South 
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Western  Railway  Company  bring  the  case  within  the  principle 
of  Gorton  and  The  Bristol  and  £xeter  Railway  Company  {^\ 
and  therefore  call  for  the  interference  of  the  Courts  as  prayed. 
We  also  think,  on  consideration,  that  the  rule  must  be  made 
absolute,  with  costs.  But,  in  adding  this  term  to  the  rule,  we 
do  not  at  all  mean  to  adopt  the  views  suggested  by  Mr.  Bovill, 
or  to  express  any  doubt  as  to  the  sincerity  of  the  affidavits 
made  by  those  employed  by  the  company,  which  declare  their 
ignorance  of  having  acted  improperly,  and  the  absence  of  any 
intention  on  their  part  to  diminish  the  profits  of  the  applicants 
or  aggravate  those  of  the  company.  But  we  give  the  costs 
because  we  think  it  of  importance  not  to  depart  from  the  rule 
which  this  Court  has  previously  adopted,  that,  when  a  company 
has  so  acted  as  to  make  it  proper  for  any  person  to  come  to  this 
Court  for  relief  under  the  statute,  that  relief  ought  to  be 
obtained  at  the  costs  of  those  whose  acts  have  occasioned  the 
application. 

The  Court  think  it  right  to  add,  that,  by  making  this  rule 
absolute,  they  do  not  intend  to  dictate  any  particular  course  to 
be  pursued  by  the  company,  but  only  that  they  should  take 
such  steps  as  may  be  necessary  so  as  to  avoid  departing  firom 
the  rule  laid  down. 

Rule  absolute,  with  costs  (') 


(«)  Ante,  p.  218. 

(*}  See  Palmer  v.  London  and  South  Weetem  Ry,  Cb,,poitf  p.  243. 
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Alexander  Wannan,  Complainer. — Patton — A.  Moncrieff.       ^^^ita^' 


The  Scottish  Central  Railway  Company,  Respondents. 

— Clark— H.  Davidson  Q). 

General  and  Special  Order 9  to  deliver  to  a  Partienlar  Carrier — Undue  Pre- 
ference of  themselves  by  Company, 

ATennento  that  a  railwaj  company  refnaed  to  giro  effect  to  general  orders  left 
with  them  to  delirer  goods  arriring  at  their  statioiis  by  a  partacolar  carrier,  and 
that  the  company  refused  to  hand  over  goods  for  delirery  by  a  particular  carrier, 
to  whose  care  they  were  addressed  : — Held,  no  relcTant  allegations  of  a  contra- 
Tcntion  of  the  second  section  of  the  Railway  and  Canal  Traffic  Act,  1864,  and 
therefore  not  sofficient  to  warrant  the  sommary  procedore  provided  for  in  the 

Wannan,  a  carrier  in  Perth,  presented  this  petition  to  the 
Court,  complaining  that  the  Scottish  Central  Railwaj  Com- 
pany had  contravened  the  provisions  of  the  Railway  and  Canal 
TraflSc  Act,  1854,  had  given  undue  and  unreasonable  preference 
and  advantage  to  themselves  in  their  capacity  of  common 
carriers,  and  to  other  persons  and  companies,  over  the  peti- 
tioner, and  had  placed  the  petitioner  in  a  position  of  prejudice 
and  disadvantage  as  regards  his  customers.  In  particular  it 
was  alleged  that,  firstly,  the  said  railway  company  had,  since 
15th  February,  1864,  refiised  to  hand  over  to  the  petitioner 
at  their  station  in  Perth,  for  delivery  by  him,  goods  which 
arrived  there  addressed  or  consigned  to  traders  and  others, 
who  had  lodged  with  the  said  railway  company  orders  to 
hand  over  to  the  petitioner  for  delivery  all  goods  arriving  by 
the  eaid  railway  at  Perth  consigned  to  them,  and  had  handed 
over  such  goods  for  delivery  to  Messrs.  Wordie  and  Company, 
carters  in  Perth,  who  acted  as  agents  or  contractors  for  the  said 
railway  company,  and  secondly,  they  had  also,  in  various  in- 
stances, handed  over  to  the  said  Wordie  and  Company  for  deli- 
very goods  which  arrived  at  Perth  for  customers  of.  the  peti- 

C)  Reported  in  2  Sees.  Ca.  1373,  (»)  "Rnt^i^xi  Parkinson  y.  The  Great 

^id  Ser.  Western  By.  Co.,  post,  p.  280. 
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tioner^  and  which  were  addressed  to  the  care  of  the  petitioner. 
In  the  cases  referred  to,  the  goods  were  deliyered  by  Wordie  and 
Company,  who  received  the  cartage  rates  payable  in  respect  of 
such  delivery.  The  petitioner  specified  the  traders  who  had 
given  such  general  orders  requiring  the  company  to  hand  over 
to  the  petitioner  for  delivery  all  goods  which  might  arrive  for 
them  at  Perth.  It  was  further  alleged  that  up  to  the  15th 
February,  1864,  the  company  acted  upon  these  orders,  and 
handed  over  to  the  petitioner  for  delivery  all  goods  which 
arrived  at  Perth  for  the  persons  before  named ;  but  since  said 
date  they  had  refused  to  act  on  or  recc^ize  the  said  orders, 
and  had  themselves,  or  by  their  own  agents,  delivered  such 
goods  to  the  consignees  (being  the  persons  who  granted  the  said 
genera]  orders),  and  charged  the  said  consignees  for  carting  the 
said  goods  from  the  station,  although  such  cartage  was  don6 
against  the  wish  of  the  consignees.  The  petitioner  also  specified 
the  goods  said  to  have  been  addressed  to  his  care,  but  delivered 
by  the  company  through  their  own  carting  agents,  Wordie 
and  Company.  For  instance,  it  was  set  forth,  first,  that  on 
the  23rd  January,  1864,  a  chest  of  tea,  three  barrels  contain- 
ing groceries,  and  several  other  packages  addressed  to  Mr.  J* 
S.  Greenfield,  Scone,  arrived  at  the  said  station  at  Perth.  The 
goods  were  addressed  to  J.  S.  Greenfield,  to  the  care  of  the 
petitioner.  Notwithstanding  this,  the  goods  in  question  were 
handed  over  by  the  said  railway  company  for  delivery  to,  and 
were  delivered  by,  the  said  Wordie  and  Company.  Secondly, 
on  25th  February,  1864,  two  bags  arrived  at  Perth  for  Messrs. 
J.  Todd  and  Company,  ink  manu&cturers  there.  Both  of 
these  bags  were  addressed  ''  per  Wannan,  carrier,"  and  ought 
to  have  been  given  over  by  the  said  railway  company  to  the 
petitioner  for  delivery  to  the  consignees)  the  said  J.  Todd  and 
Company;  but  instead  of  being  so  dealt  with,  the  said  bags 
were  handed  over  by  the  said  ndlway  company  to  the  said 
Messrs.  Wordie  and  Company,  and  were  delivered  by  them. 
Thirdly,^  on  6th  April,  1864,  two  puncheons  of  whiskey 
arrived  at  the  said  station  at  Perth,  for  MessrsT.  Bell  and 
Sandeman,  addressed  to  them,  with  directions  on  the  address 
card  that  the  same  were  to  be  delivered  by  the  petitioner.    One 


TEAFFIC  OF  CARRIBES. 


239 


of  these  directionB  was  torn  off  by  the  said  railway  company  or 
by  their  agents.  The  petition  concluded  by  alleging  that  the 
railway  company  thereby  gave  undue  and  unreasonable  pre* 
ference  and  advantage  to  one  competing  interest  over  another^ 
more  partioolarly  to  themselves  in  their  capacity  of  common 
earners,  and  to  the  said  Messrs.  Wordie  and  Company,  their 
agents,  and  imposed  on  the  petitioner  undue  and  unreason- 
able prejudice  and  disadvantage,  entailing  on  him  a  heavy 
pecuniary  loss. 

The  respondents  admitted  that  they  refused  to  deliver  to  the 
petitioner  goods  which  arrived  at  the  station  at  Perth  addressed 
or  consigned  to  traders  and  others  who  had  lodged  with  the 
respondents  orders  to  hand  over  to  the  petitioner  for  delivery 
an  goods  arriving  by  the  said  railway  at  Perth  consigned  to 
them ;  but  averred  that  all  goods  which  had  been  or  were  then 
consigned  by  the  senders  to  the  petitioner  had  been,  and  then 
were,  handed  to  him  for  delivery.  They  pleaded,  first,  that 
the  acts  alleged  by  the  petitioner  did  not  constitute  a  breach  of 
the  Railway  Traffic  Act  Secondly,  that  in  so  &r  as  the  petition 
was  laid  on  any  alleged  violation  of  the  common  law,  or  on  any 
bjmry  sustained  by  the  petitioner  thereby,  it  was  incomplete. 
Thirdly,  that  the  respondents  had  not  violated  any  obligations  or 
duties  incumbent  on  them,  either  under  contract  or  by  common 
law.  Fourthly,  that  the  respondents  were  not  bound  to  recognize 
or  give  effect  to  the  general  orders  above-mentioned.  Fifthly, 
that  if  the  respondents  had  failed  to  deliver  any  goods  which 
were  consigned  to  the  petitioner  by  the  senders,  such  failure 
would  not  be  a  breach  of  the  Railway  Traffic  Act,  or  of  any 
of  the  other  acts  mentioned  in  the  petition,  but  a  breach  of 
contract,  or  of  the  respondent's  obligations  at  common  law, 
for  which  the  petitioner  could  not  proceed  under  the  present 
application. 

The  respondents  argued;-— The  petition  is  irrelevant.  This 
summary  procedure  is  competent  only  so  &r  as  grounded  on 
the  statute.  It  is  admitted  that  the  railway  company  refuse  to 
countenance  general  orders  to  deliver  goods  by  the  petitioner, 
and  it  is  admitted  that  the  company  is  bound  to  give  efl^t  to 
^>ecial  orders  to  deliver  by  the  petitioner;  but  the  refusal  to 
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give  effect  to  either  tlie  general  or  special  orders  is  not  a  breach 
of  the  Railway  Traffic  Act,  but  of  a  common  law  contract^  and 
to  such  a  matter  the  statute  is  not  applicable^  and  gives  no 
power  to  proceed  in  summary  form.  There  is  no  averment 
that  the  public  suffer  by  the  acts  of  the  respondents^  and  that  is 
necessary  in  order  to  constitute  a  contravention^  as  £he  act  was 
passed  in  the  interests  of  the  public^  and  not  of  individuals. 
Beadell  v.  Eastern  Counties  Railway  Company ^  Marriott  v« 
South  Western  Railway  Company  ('). 

Argued  for  the  petitioner ; — To  create  a  complete  monopoly 
is  a  contravention  of  the  act^  and  this  is  just  an  attempt  to 
create  a  monopoly.  The  clause  of  the  act  means  that  in  the 
delivery  of  traffic  the  company  is  not  entitled  to  give  the  busi- 
ness to  one  person  more  than  to  another^  just  as  they  cannot 
keep  it  all  to  themselves^  Baxendale  v.  Great  Western  Railway 
Company  (*). 


Lord  Justice  Clerk  (*). — I  do  not  think  that  the  question 
here  raised  by  the  petitioner  admits  of  any  doubt^  and  I  have, 
without  the  slightest  difficulty,  arrived  at  the  conclusion  that 
we  ought  to  dismiss  his  application.  The  petition  is  competent 
only  under  the  Kailway  Traffic  Act,  and  if  it  is  not  a  relevant 
and  good  complaint  of  something  done  or  omitted  to  be  done 
by  the  railway  company  in  contravention  of  that  act,  then  it  is 
not  a  competent  petition.  That  is  made  clear  by  the  terms  of 
the  3rd  section  (^).  Now  there  are  two  grounds  of  complaint, 
and  both  of  them  are  said  to  be  in  contravention  of  section  2  (^). 
The  object  of  the  statute,  we  all  know,  is  to  protect  the  public 
against  arrangements  made  by  railway  companies  to  the  pre- 
judice of  the  public,  and  not  only  of  the  public,  but  of  classes  of 
the  public  and  of  individuals  who  may  be  sufferers  by  such 
arrangements.  And  a  very  necessary  protection  it  is,  though 
it  is  hardly  as  efficient  as  could  be  desired.  Now  the  protec- 
tion afforded  by  section  2,  at  least  by  that  branch  of  it  relied  on 
by  the  petitioner  here,  is,  that  the  railway  company  are  bound 


(»)  Ante,  pp.  56,  47. 

(«)  Reading  Que,  ante,  p.  202. 

(»)  InglU. 


(•)  Ante,  p.  2. 
(')  Ante,  p.  1. 
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to  afford  all  reasonable  facilities  for  receivings  forwarding,  and 
delivering  traffic,  and  shall  not  give  any  undue  preference  to 
anj  person  or  company,  or  any  description  of  traffic.    The  kind 
of  traffic  we  are  here  dealing  with  is  traffic  in  goods  between 
various  places  and  Perth,  and  the  delivery  of  such  goods  in 
Perth ;  and  the  complaint  is,  that  persons  to  whom  goods  are 
to  be  delivered  in  Perth  have  come  to  this  railway  company 
and  said,  we  desire  all  goods  addressed  to  us  to  be  handed 
over  to  Wannan,  who  will  dispose  of  them  according  to  our 
directions.     To  this  the  railway  company  answer,  and  naturally 
answer,  we  will  not  imdertake  this  ;  it  is  not  in  our  power,  and 
we  cannot  undertake  to  deal  otherwise  with  these  goods  than 
according  to  the  addresses,  but  we  will  deliver  them  according 
to  the  addresses.     That  answer  I  think  the  railway  company 
quite  entitled  to  make,  and  on  that  simple  ground,  I  am  of 
opinion  that  the  first  ground  of  complaint  &ils.      There  is 
in  this  no    undue   prejudice,   no    subjecting  to  any  undue 
disadvantage.     It  is  simply  the  railway  company  saying,  we 
cannot  take  these  general  directions,  as  it  is  a  great  incon- 
venience to  us  to  fulfil  them.     In  this  respect  these  general 
orders  are  like  the  privilege  of  private  boxes  which  many  large 
establishments  have  at  the  post  office.     These  boxes  are  a  very 
great  convenience  to  the  parties  who  have  them,  and  probably 
save  a  deal  of  time  to  the  post  office  officials ;  but  the  post  office 
authorities  are  under  no  ooligation  to  allow  them.     Their  duty 
is  to  deliver  the  letters  according  to  the  addresses,  while  at  the 
same  time  it  is  quite  within  their  power,  if  convenient  to  them- 
selves, to  accommodate  the  public  in  this  way.    And  if  the  rail- 
way company,  in  like  manner,  found   that   they  could,   con- 
sistently with  their  arrangements  and  interest,  agree  to  take 
general  directions  from  traders  as  to  the  delivery  of  goods,  they 
might  do  so ;  but  it  is  in  their  option  to  do  it  or  to  refuse  to  do 
it ;  and  if  they  refiise  to  all  persons  indifferently,  it  is  certainly 
clear  that  they  are  not  offending  against  the  provisions  of  this 
second  section. 

Then,  with  regard  to  the  other  branch  of  the  petitioner's  case. 
It  is  this,  that  the  Scottish  Central  Kailway  Company,  in  the 
prosecution  of  malicious  feelings  against  their  old  servant  the 

VOL.  I.  R 


1864. 


Wannan 
r. 

Scottish 

Centbal 

By.  Ca 


242 


RAILWAY  AND  CANAL  CASES. 


1864. 


Wannan 

V. 

Scottish 

CSNTBAL 

Bt.  Ca 


petitioner,  refuse  to  deliver  to  him  goods  specially  consigned  for 
delivery  to  hini,  and  deliver  them  to  some  one  else.  Now,  there 
can  be  no  doubt  that  this  is  a  relevant  ground  of  action^  but  it 
is  not  a  relevant  ground  of  complaint  under  this  act ;  because, 
if  a  company  receive  goods  from  a  consignor  to  be  delivered  to 
a  certain  consignee,  and  decline  to  fulfil  that  contract,  that  is 
a  simple  breach  of  contract  of  the  common  carriage,  and  not  a 
case  under  the  Bailway  Traffic  Act«  It  is  a  breach  of  contract 
at  common  law,  which  can  be  enforced  in  ordinary  form.  It  is 
not  under  the  Traffic  Act  at  all,  ^nd  therefore  cannot  com- 
petently be  made  the  subject  of  a  summary  petition  like  the 
present.  If  there  is  any  foundation  for  this  allegation,  the  par- 
ties injured  will  have  a  perfectly  good  remedy  in  the  form  of  an 
action  of  damages. 


Lord  Cotpan  concurred. 


Lar4  Benholme^ — I  cannot  help  agreeing  with  the  conclusion 
arrived  at  by  your  Lordships.     The  only  part  of  the  case  which 
I  think  might  have  been  held  relevant,  had  it  been  stronger,  is 
that  which  alleges  that  there  was  a  disregard  by  the  railway 
company  of  the  iigunctiops  on  the  addresses  that  goods  were  to 
be  delivered  to  the  petitioner.     Had  the  company  ff^stematically 
refused  to  implement  the  direction  on  the  addresses,  that  the 
goods  were  to  be  delivered  to  the  complainer,  this  would  have 
been  a  breach  of  their  engagements  as  carriers,  and  would  have 
exhibited  an  instance  of  undue  prejudice  to  the  complainer,  con- 
trary to  the  terms  of  this  clause  of  the  Traffic  Act,  and,  being  so 
stated,  would  have  constituted  an  offence  against  the  act.    Sup- 
posing the  complainer  to  have  a  large  custom  as  a  carrier,  and 
the  company  to  have  beeu  in  the  habit  of  systematically  defeat- 
ing the  vdshes  of  traders,  by  departing  fix>m  the  particular 
orders  upon  the  addresses  in  favour  of  the  complainer,  that 
would  have  been  an  offence  under  the  act  of  parliament  to  the 
prejudice  of  this  individual.     But  this  is  not  a  case  of  that  kind. 
What  is  alleged  here  is,  that  general  orders  that  aU  goods  that 
might  arrive  addressed  to  certain  traders  should  be  deliyered  to 
the  complainers  were  not  fulfilled.     I  think  the  railway  oom- 


TKA7FIC  OF  CABBIESS. 

paQjr  were  not  obliged  to  fiilfil  such  orders.  They  ean  stand 
upon  this^  that  they  are  not  bound  to  do  more  than  deliver 
according  to  the  addresseSi  And  unless  I  saw  some  stronger 
all^tion  of  a  systematic  disregard  of  such  addresses^  I  could 
not  sustain  a  complaint  such  as  this  (f)* 
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The  Court  pronounced  this  interlocutor : — *^  Find  that  the 
petitioner  has  not  made  any  relevant  allegations  of  a  contraven- 
tion of  the  second  section  of  the  Kailway  Traffic  Act^  1854  ; 
therefore  dismiss  the  petition^  and  decern ;  find  the  respondents 
entitled  to  expenses^"  &c.  (^) 


(■)  Sm  ]iote(*7)  in  Patwur  r.  Lan- 
don,  Brighton  and  South  Coatt  By. 
Co.,poit,p,280. 


(*)    See   Pttrkimon'i    Ca$e^  poiti 
p.  280,  and  note  (*)  thereto. 


Palmeb 

V, 

The  Lonix>n  and  South  Westebn  Bailwat  Compakt  (^). 

Carrieri-^  Undue  Prejudice  ^Collection  of  Ooods-^Admiuion  of  Yam  into 

Station — Reviening  Previous  Dooiiions, 

A.  ooUectad  pBicels  and  forwarded  them  bjr  railway;  the  railway  company 
refued  to  admit  A.'s  rans  into  their  station  after  6.30  P.]f .,  bnt  admitted  their 
own  TUB  and  thote  of  B.  at  a  later  hour  with  parcels,  which  they  forwarded  the 
■sme  night  The  time  (6.30  P.K.)  fixed  by  the  company  as  that  after  which  they 
would  not  receire  goods  to  be  forwarded  the  same  night  was  reasonable.  The 
oompmyy  in  admitting  their  own  rans  later,  acted  bond  fide,  and  not  with  the 
intention  of  gaining  an  nndae  adrantage  oter  other  collecting  carriers;  they 
sdaitttd  B.1i  Tans  in  consequence  of  an  injunction  obtained  by  him. 

In  two  ilmilmr  cases —  Oarton  t.  Bristol  and  Emeter  Ry,  Co,  and  Baxendale  t. 
Soiah  tFegtem  By.  Co.  (*>--in]nnctions  nnder  the  Bailway  and  Canal  Traffic  Act, 
IMi,  had  heeo  granted  by  the  Ck>nrt  to  restrain  those  coihpaniea  frant  admit- 
ting thor  own  Tans  into  their  station  with  goods  to  be  despatched  the  same  night 

(0  Reported  in  L.  R,  I  C.  F.  588;  t.  London,  Brighton  and  StnUh  O^Uii 
35  L.  J.,  C.  P.  289,  and  cited  in  Palmer      By.  Co.,  pott,  p.  271. 

(•)  Ante,  pp.  218,  231. 
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at  a  later  hour  than  those  of  other  persons.  On  an  application  by  A.  for  a 
similar  injanction  against  the  present  defendants  :  — 

Held  (hj  Brie,  C.  J.,  and  Montague  Smith,  J.),  that  the  exercise  of  this 
special  jurisdiction  by  the  Conrt  being  subject  to  no  review,  and  depending  in 
each  instance  on  the  special  facts  of  the  case,  previous  decisions  under  it 
are  not  binding  on  the  Conrt  in  the  same  manner  that  precedents  in  law  are 
binding ;  and  that  the  injunction  prayed  would  interfere  with  the  transport  of 
traffic,  which  it  was  the  object  of  the  legislature  to  facilitate;  and  that  it  onght 
not  to  be  granted. 

Held  (by  Willet  and  Keating,  JJ.),  that  the  above  cases  were  precedents  bind- 
ing on  the  Court,  and  also  were  rightly  decided;  and  that  the  injunction  ought  to 
be  granted. 

This  was  a  rule  calling  on  the  London  and  South  Western 
Railway  Company  to  show  cause  why  an  injunction  under  the 
Railway  and  Canal  Traffic  Act,  1854,  should  not  issue,  re- 
straining them  from  unduly  prejudicing  the  applicant,  and 
giving  undue  preference  to  themselves  and  Messrs.  Baxendale 
by  refusing  to  receive  at  the  Nine  Elms  Station,  after  6.30  p.m.^ 
goods  collected  by  the  applicant,  and  by  receiving  at  a  later 
time  goods  collected  by  themselves  and  Messrs.  Baxendale. 
The  rule  was  obtained  on  the  authority  of  Garton  v.  Bristol 
and  Exeter  Railway  Company  and  Baxendale  v.  London  and 
South  Western  Railway  Company  (^). 

H.  S.  Giffardi  Q.C.,  and  C  W.  Wood  showed  cause. 

H.  James  and  Eyre  Lloyd  supported  the  rule. 

The  efiect  of  the  affidavits  relied  on  upon  both  sides,  and  the 
arguments,  are  fully  stated  in  the  judgment  of  JFrfe,  C.  J. 

Cur.  adv.  vult. 


The  following  judgment  was  delivered  by — 

Erlcy  C.  J. — This  was  an  application  for  an  injunction 
against  undue  prejudice ;  and  the  affidavits  on  the  part  of  the 
applicant  show  that  he  and  the  railway  company  and  Messrs. 
Baxendale  are  collecting  carriers,  collecting  goods  to  be  ffar- 
warded  by  the  railway  ;  that  the  gates  of  the  company's  station 

(»)  Ante,  pp.  218,  281. 


TRAFFIC  OF  CABBIERS. 


24£ 


at  Nine  Elms  are  closed  at  6.30  against  the  public  in  general ; 
that  the  vans  of  the  applicant  arriving  after  that  hour  have 
been  frequently  excluded;  and  that  the  vans  of  the  railway 
company  and  of  Messrs.  Baxendale,  arriving  after  that  hour^ 
have  been  constantly  admitted^  and  the  goods  forwarded  on  the 
same  evening. 

The  affidavits  in  answer  show,  first,  that  the  company  con- 
tract to  deliver  at  its  destination  before  morning  each  and  every 
consignment  received  into  the  station  before  6.30,  and  that 
there  is  good  reason  for  fixing  that  hour  for  the  limit  of  receipt 
under  that  contract ;  and  secondly,  that  some  goods  are  received 
into  the  station  after  6.30  and  forwarded  the  same  night,  and 
that  in  so  doing  the  company  act  rightly  both  in  respect  of  their 
own  interest  and  of  their  duty  to  their  customers. 

As  to  the  first  point,  viz.,  that  there  is  good  reason  for  fixing 
the  hour  of  6.30  as  the  limit  of  receipt  under  the  contract,  the 
affidavits  of  the  officers  of  the  company  state  that  the  traffic  is 
managed  in  the  manner  best  adapted  to  secure  for  aU  the  public, 
in  the  utmost  degree,  safe  and  cheap  accommodation,  without 
any  partiality ;  that  there  are  daily  firom  Nine  Elms  twenty- 
nine  goods  trains,  with  720  railway  trucks  carrying  1,000  tons, 
and  that  525  road  vans  arrive  daily  at  that  station;  that 
arrangements  must  be  made  for  delivering  this  amount  of  traffic 
every  night  among  250  stations;  that,  for  the  first  train,  at 
10.35,  there  were  in  April  2,400  eonsignments  each  day ;  that 
each  consignment  had  to  be  received,  weighed,  carried  fix>m  the- 
scales,  sorted,  loaded  on  hand  trucks,  conveyed  to  railway- 
trucks,  entered  on  truok  lists,  loaded  into  trucks  and  invoiced ; 
that  this  process  for  the  first  goods  train  for  the  more  distant 
stations  in  North  Devon  has  to  be  repeated  in  a  degree  for  the 
goods  trains  succeeding  each  other,  at  half-hour  intervals,  tilt 
3  a.m.  for  the  nearer  counties ;  that  the  line  must  be  drawn  at 
some  point  to  limit  the  contract  of  the  company  to' forward  in 
the  course  of  the  night;  and  that  6.30  is  the  latest  practicable 
time  for  the  receiving  of  goods  with  a  contract  so  to  forward 
them;  that  the  outgoing  trains  are  to  be  arranged,  not  only 
with  reference  to  their  own  safety,  but  also  with  reference  to  the 
incoming  trains,  when  an  analogous  process  is  to  be  repeated 
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for  distributing  goods  arriying  in  London ;  that  the  hour  for 
contracting  to  forward  the  same  night  must  be  fixed  with 
reference^  not  only  to  great  differences  in  the  quantity  of  traffic 
to  which  the  contract  would  apply  on  different  nights^  but  also 
to  great  di£krences  in  the  purposes  of  the  consignors. 

These  being  the  facts  relevant  to  the  time  of  closing,  I  think 
that  the  directors  had  good  reason  for  fixing  on  6.30  as  the 
latest  time  for  receiving  goods  under  the  contract,  and  that  this 
Court  ought  not  to  compel  the  company  to  incur  the  risk  of 
numerous  breaches  of  contract,  and  of  numerous  collisions,  by* 
interfering  with  the  complex  arrangements  in  subordination  to 
each  other  above  described. 

As  to  the  second  point,  that  some  goods  are  received  into  the 
station  after  6.30  and  forwarded  the  same  night,  the  affidavits  in 
answer  show  that  this  is  done  by  right  and  according  to  dufy^ 
the  company  having  a  right  to  forward  goods  at  any  time,  and 
a  duty  to  forward  them  at  all  times  without  delay*  When  the 
contract  is  to  attach  there  must  be  a  Hmit  of  time,  and  the  party 
claiming  to  come  in  under  that  contract  must  comply  with  that 
limit;  and,  as  the  applicant  claims  that  his  goods  should  be 
received  and  forwarded  under  the  contract,  they  are  properly 
excluded  when  not  within  the  time  limited  for  the  contract. 

With  req>eGt  to  the  charge  that  goods  are  received  after 
6.30  and  forwarded  the  same  nighty  so  for  as  the  complaint  is 
general  the  answer  must  be  equally  general;  and  it  shows 
classes  of  cases  where  tiie  &cts  complained  of  are  done  lawfully 
and  properiy,  ¥rithout  causing  undue  prejudice  to  anyone. 

Thus,  it  appears  that  the  general  rule  above  menticmed  for 
dosing  the  gates  at  6.30,  and  excluding  vans  afler  that  time>  is 
subject  to  exception,  at  the  discreticm  of  the  superintendent, 
according  to  circumstances,  such  as  goods  for  shipment  on  a 
ship  about  to  sail,  perishable  goods,  accidental  delays  on  the 
road,  and  the  like;  and  that  the  complainant  has  had  the  benefit 
g£  this  exception  impartially  with  all  customers* 

Thus,  also,  with  respect  to  admitting  some  of  the  vans  of  the 
railway  company  after  6.30,  it  appears  that  there  are  thirty- 
seven  receiving-houses,  and  several  carmen  collecting  firom 
several  receiving-houses  lying  in  several  lines  fixmi  the  cuccum- 


TRAFFIC  OP  CARRIERS. 


247 


ference  of  collection  towards  the  centre  several  times  in  a  day, 
and  that  the  last  collection  begins  at  the  circumference  at  4.30^ 
andyHS  the  quantities  varj,  each  carlnan  is  detained  more  or 
less  as  he  approaches  the  station,  and  so  is  often  admitted  after 
6.30,  and  the  goods  are  then  forwarded  as  far  as  can  be  con- 
Fenientlj  done ;  and  it  ftirther  appears  that  in  several  receiving- 
houses  goods  are  sorted  and  weighed  and  invoiced,  and  made 
fit  for  immediate  forwarding,  which  cannot  be  done  by  a 
fitnwger  to  the  company;  and  that  there  is  reason  for  admitting 
vans  80  loaded  from  those  houses  at  a  later  hour,  and  forward- 
ing those  goods  for  these  receiving-houses* 

The  goods  for  the  earliest  trains  may  be  sorted  from  the 
goods  for  the  later  trains,  and  sent  forward  accordingly  to  the 
sUtion  in  time  for  performing  the  contract  as  to  those  goods ; 
but  this  species  of  sorting  must  be  done  by  agents  for  the 
company,  as  a  mistake  in  sorting  would  make  them  liable  for 
a  breach  of  contract. 

These  being  the  &cts,  and  6.30  being  shown  to  be  the  proper 
hour  for  closing,  in  reference  to  the  contract,  if  this  rule  is 
made  absolute,  it  must  be,  in  effect,  for  an  injunction  against 
forwarding  any  goods  at  all  that  are  received  after  6.30.  The 
consequence  of  such  an  injunction  would  be  that  the  applicant 
would  have  a  contingent  possibility  of  being  employed  to  cart 
some  of  the  goods  now  carted  by  the  railway  company,  that  is, 
in  case  the  consignors  of  such  goods  were  induced  by  reason  of 
the  delay  to  consign  to  the  railway  through  him  instead  of  to 
the  railway  direct.  On  the  other  hand,  the  consignees  of  all 
the  goods  detained  would  suffer  twenty-four  hours'  useless  delay, 
the  railway  company  would  have  to  warehouse  those  goods  for 
twenty-four  hours,  and  the  complex  arrangement  above  de- 
scribed would  be  disturbed. 

As  to  receiving  goods  after  6.30,  all  parties  are  at  liberty  to 
receive  at  the  receiving-houses  at  aU  hours  any  goods.  The 
only  question  is  in  respect  of  the  obligation  to  forward.  That 
obligation  only  attaches  where  the  contract  attaches.  But, 
where  the  contract  does  not  attach,  still  the  company  has  and 
ought  to  have  the  option  of  forwarding  goods  at  any  time,  and 
violates  no  right  in  doing  so. 
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The  affidavits  filed  on  behalf  of  the  company  are  positive 
that  the  vans  admitted  after  6.30  are  so  admitted  without  any 
partiality  or  improper  motive ;  and  I  see  no  reason  for  dis- 
believing them. 

If  we  granted  an  injunction  against  forwarding  in  the  night 
any  goods  unless  received  at  the  station  before  6.30^  we  should 
defeat  the  pur|)ose  of  the  statute  under  which  we  are  acting,  as 
that  statute^  s.  2,  enacts  that  every  railway  shall  afford  all 
reasonable  facility  for  receiving,  forwarding,  and  delivering 
traffic  on  their  railway.  The  proposed  injunction  would,  as  it 
seems  to  me,  cause  a  violation  of  the  duty  thus  created  if  it 
caused  useless  delay. 

So  the  matter  would  have  stood,  in  my  judgment,  if  it  had 
been  res  Integra.  But  it  is  said  that  we  are  concluded  by 
authority,  and  that  the  cases  of  Baxendahy,  London  and  South 
Western  Railway  Company  (*)  and  Garton  v.  Great  Western 
Railway  Company  (^)  are  in  point.  In  answer  to  this,  I  beg^ 
to  say  that  the  ailment  fiom  authority  seems  to  me  to  be 
without  conclusive  force  in  guiding  the  exercise  of  this  jurisdic- 
tion; the  question  whether  undue  prejudice  has  been  caused 
being  a  question  of  &ct  depending  on  the  matters  proved  in 
each  case. 

The  legislature  intended  by  the  Railway  Traffic  Act  to 
fitcilitate  the  transport — that  is,  the  receiving,  forwarding,  and 
delivering — of  traffic;  and  for  the  purpose  of  promoting  such 
fiunlity,  gave  to  this  Court  a  discretionary  power  over  all  the 
operations  of  railway  companies  relating  to  transport  of  traffic, 
by  issuing  an  injunction  against  undue  prejudice ;  and,  as  the 
terms  ''undue  prejudice"  are  unlimited,  any  operation  may  be 
within  them;  so  that  the  power  is  in  effect  arbitrary,  and  is  not 
subject  to  any  review  either  in  respect  of  the  questions  of  fiict 
or  law.  The  injunction  is  a  severe  inffiction  as  a  censure,  as  a 
fine  in  the  shape  of  costs,  and  as  an  interruption  in  the  conduct 
of  a  very  complicated  and  important  business;  the  directors 
being  subject  to  imprisonment,  and  the  company  being  liable 
to  a  fine  not  exceeding  200/.  per  day,  for  disobedience  to  an 

{*)  Ante,  p.  231.  i2y.    Co.  most  haTe  been   intended. 

(*)  Oartan  t.  Bristol  and  Exeter      Ante,  p.  21S. 
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injunction ;  also  it  is  a  procedure  in  which  the  railway  company        1866. 
can  never  gain  anything,  and  must  always  lose  something  in      Falmjsb 
the  shape  of  costs.  London 

The  legislature,  assuming  that  some  directors  would  suppose   ^^^^^J^ 
themselves  to  be  above  the  control  of  the  law,  seem  to  have      By.  Co. 
created  this  anomalous  jurisdiction  to  bring  them  down  to  the 
level  of  the  law  in  case  of  need ;  and  entrusted  such  power  to 
this  Court,  in  the  confidence  that  the  rights  of  railway  com- 
panies under  the  law  would  here  be  securely  protected. 

In  exercising  this  jurisdiction,  and  granting  an  injunction, 
it  seems  to  me  that  the  Court  has  to  consider  the  conflict  of 
aflSdavits,  and  to  ascertain  therefrom  what  is  the  complaint, 
whether  the  public  have  any  interest  in  it,  and  whether  any  fair 
interests  of  the  railway  company  are  involyed  in  it,  and  whether 
the  directors  intentionally  violate  their  duty  towards  the  public, 
or  their  company,  or  the  complainant. 

I  recite  these  considerations  for  the  purpose  of  supporting  my 
opinion  that  the  grounds  for  this  extraordinary  interference 
most  in  each  instance  in  their  nature  be  almost  singular,  and 
can  scarcely  ever  afford  any  guidance  for  deciding  a  subsequent 
application  for  an  injunction.  In  confirmation  of  this  opinion,  I 
rely  upon  the  course  taken  by  this  Court  in  granting  an  injunc- 
tion against  the  company  at  the  suit  of  Messrs.  Baxendale  (^). 
I  concurred  in  that  decision  because  I  considered  myself  bound 
hj  the  precedent  in  Garton  v.  Great  Western  Railway  Com-- 
pony  (7).  In  each  case  the  gates  of  the  goods  station  had  been 
closed  against  the  public  in  general  at  a  fixed  hour,  and  the 
vans  of  the  company  were  supposed  to  be  admitted  after  that 
hour;  and^  as  such  admission  was  decided  to  be  an  undue 
prgudice  to  Mr.  Garton,  this  Court  was  induced  to  decide  that 
an  admission  of  the  vans  of  this  company  (the  South  Western 
fiailway  Company)  was  also  an  undue  prejudice  to  Messrs. 
Baxendale. 

On  the  authority  of  these  two  cases,  Mr.  Palmer  now  moves 
£>r  another  injunction  ;  and  I  have  been  thus  obliged  either  to 

(*)  Baxendaley,  London  and  South      Ry.   Co.  must   have   been   intended. 
Western,  R^,  Co,^  ante^  p.  231.  Ante^  p.  21S. 

O  Oarton  t.  Bristol  and  Exeter 
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V. 
LOHDOH 

AND  South 

Wbbtbbk 

Rt.  Co. 


grant  erery  sach  application  or  to  reconsider  the  qaestion  of 
authority ;  and  I  have  come  to  the  condasion  that  it  ought  not 
to  bind  in  the  manner  that  a  precedent  in  law  binds. 

I  do  not  presume  to  discuss  the  merits  of  Mr.  Grarton^s  case, 
as  I  was  not  a  party  to  it.  I  assume  that  it  must  have  been 
properly  decided ;  but  still  it  is  not  a  precedent  that  must  be 
always  followed  wherever  the  vans  of  a  company  are  admitted 
into  a  station  after  it  is  closed  against  the  public.  I  do  not 
know  whether  in  Garten's  case  the  affidavits  of  the  officers  of 
the  company  were  disbelieved,  and  the  motives  of  the  directors 
discredited,  or  whether  the  interests  of  the  collecting  carrier 
were  considered  of  more  importance  to  the  public  than  the 
interest  of  the  railway  company.  Such  considerations  appear 
to  have  had  weight  with  the  Court  in  some  of  the  cases  agunst 
the  Great  Western  Railway  Company. 

None  of  these  considerations  appear  to  me  to  be  relevant 
against  the  directors  of  this  company.  In  my  opinion  thej 
have  done  their  duty  in  the  conduct  of  their  business,  and 
ought  not  to  be  interfered  with  on  the  complaint  now  before  us. 

I  am  further  confirmed  in  this  view  by  the  consequence  of 
the  injunction  granted  at  the  suit  of  Messrs.  Baxendale.  I 
thought  at  the  time  it  was  granted  that  the  defendants  bad 
been  doing  their  duty  in  a  proper  manner;  nevertheless  the 
injunction  went,  on  authority ;  the  consequence  has  been  that 
the  company,  in  supposed  obedience  thereto,  have  submitted  to 
the  will  of  Messrs.  Baxendale,  and  appear  to  have  admitted 
their  vans  at  all  hours.  This  admission  of  Messrs.  Baxendale's 
vans  appears  to  have  induced  Mr.  Palmer  to  claim  a  similar 
admission,  and  would  be  a  ground  for  the  admission  of  everybody 
if  precedent  was  to  be  followed.  But  it  is  certain  that  we  ought 
not  to  follow  any  precedent,  if  in  so  doing  we  should  defeat  the 
intention  of  the  legislature,  as  above  described.  That  intentioQ 
was  declared  to  be  to  facilitate  the  transport  of  the  traffic.  It 
seems  to  me  that  the  injunction  now  applied  for,  that  is,  an 
injunction  against  closing  at  6.30,  or  against  forwarding  after 
6.30,  would,  in  its  practical  operation,  prevent  the  railway 
company  £rom  forwarding  on  the  same  night  any  goods  which 
arrived  at  the  station  after  6.30,  and  would  therefore  be  a 
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hindrance  instead  of  a  fecilitj  to  transport^  and  so  would  be 
contrary  to  the  interest  and  convenience  of  the  public.  Such 
an  injunction  might  be  the  source  of  private  profit  to  Mr.  Palmer ; 
but  he  has  no  right  to  demand  that  the  interests  of  the  public  or 
of  the  nulwaj  should  be  sacrificed  for  his  private  gain.  For 
these  reasons  I  think  that  the  rule  should  be  discharged. 

Mj  brothers  Willes  and  Keating  are  of  opinion  that  the 
precedents  which  would  entitle  the  applicant  to  judgment  bind 
the  Comrtj  and  moreover  that  they  are  right« 

Mj  brother  Montague  Smith  concurs  in  the  opinion  I  have 
expressed. 

As  the  Court  is  thus  divided^  the  rule  drops. 

Bule  dropped  (^). 


(*)  See  Palmer  t.  Lmidon,  Brighton 
and  South  Coast  Ry.  Cif,,p0stfp,  271, 
as  to  reTiewing  preiioiui  decisioiu  of 
the  same  Ooort,  or  of  one  of  oo-ordinate 
jviadiction,  where  no  appeal  lies.  See 
also  HddfieWi  Ceue  {Re§Utration 
Oue)^  L.  B.,  S  C.  P.  813,  814,  where 
Bovm,  C.  J.,  said,  *"  DecUions  of  the 
House  of  Lords  are  final  and  binding 
on  the  bonae  itself  in  f ntore  cases. 
That  principle,  howerer,  has  nerer 
been  applied  to  the  superior  courts  of 
Westminatar  in  cases  where  they  haye 


a  peculiar  jurisdiction;  e.g,^  in  the 
Queen's  Bench,  on  appeal  from  Quarter 
Sessions ;  in  the  Exchequer,  in  matters 
of  revenue,  and  in  this  Court,  on  ap- 
peal, under  the  Registration  Acts,  and 
in  matters  arising  under  the  Railwajr 
and  Canal  Traffic  Acts.  I  hold,  there- 
fore, we  are  fnllj  at  libertj  to  re-con- 
sider anj  decision  that  maj  haye  been 
come  to  upon  these  acts  of  parliament.'' 
See  also  ltan»0Me*$  Ctue  (JYo.  4),  ante, 
p.  161. 
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May  31,1866.  PiCKFOBD  and  Company,  Petitioners. — Patton — A,  Afoncrieff, 

Caledonian  Railway  Company,  Respondents.  —  Clerk-- 

Johnstone  {^), 

Carrier-^  Use  of  Station — Undue  Preference  to  Chmpany^i  Agenii—  WayAttiL 

A  railway  company  which  employed  agents  for  deUrering  in  a  large  town 
goods  brought  by  the  railway  to  the  parties  to  whom  they  were  addressed,  arranged 
within  the  station  the  goods  to  be  delirered  by  these  agents,  and  afforded  to  them 
other  facilities  in  the  use  of  the  station : — ^Held,  that  the  company,  in  refoang 
to  gire  the  same  advantages  to  carriers  to  whom  goods  were  consigned,  were  not 
guilty  of  a  contravention  of  the  provisions  of  the  Railway  .and  Canal  Traffic  Act 

A  railway  company  receiving  from  another  railway  company  goods  addressed 
by  the  sender  to  A.  B.,  Argyle  Street,  Glasgow,  is  not  bonnd  to  regard  maikings 
by  the  latter  company  in  the  way*bill  or  invoice  as  to  the  carriexs  to  be  employed 
in  the  delivery  (*). 

This  was  a  petition  presented  by  Messrs.  Pickford  and  Com- 
panj,  carriers  in  London,  Edinburgh,  and  Glasgow,  and  all 
the  principal  towns  in  Great  Britain,  against  the  Caledonian 
Railway  Company,  under  the  Railway  and  Canal  Traffic 
Act,  1854. 

The  petition  set  forth :  The  Caledonian  Railway  Company 
have,  ''  in  violation  and  contravention  of  the  provisions  of  the 
Acts  of  Parliament  after  quoted,  given  undue  and  unreasonable 
preference  and  advantage  to  themselves,  in  their  capacity  of 
common  carriers,  and  to  other  persons  and  companies,  over  the 
petitioners,  and  have  imposed  on  the  petitioners  undue  and 
unreasonable  prejudice  and  disadvantage,  thereby  entailing  on 
the  petitioners  a  heavy  pecuniary  loss. 

''  In  particular,  the  said  Caledonian  Railway  Company  have 
contravened  the  provisions  of  the  said  Acts  of  Parliament 
(inter  alia),  in  the  following  respects : — 

''  (1.)  They  have  in  some  instances  refused  to  hand  over  to 
the  petitioners  at  their  station  in  Buchanan  Street,  Glasgow, 
for  delivery  by  the  petitioners,  goods,  which  either  arrived 

(*)  Reported  in  4  Seas.  Ca.  755,  3rd  (*)  Bat  aee  Parkineon  t.  Ort^ 
Ser.  Weitem  Ry,  Co,,  post,  p.  280. 
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there  labelled,  consigned,  or  addressed  to  the  petitioners'  care,         1866. 
or  with  respect  to  which  the  consignees  thereof  directed  them     Pickfobd 
to  hand  over  the  same  to  the  petitioners  for  delivery.  ^^' 

"(2.)  The  said  railway  company  further  afford  to  other  Calbdonian 
carriers,  who  are  the  competitors  and  rivals  of  the  petitioners 
in  business,  &cilities  for  lifting  goods  fix>m  their  stations  which 
thej  refiise  to  the  petitioners,  and  do  all  in  their  power  to 
obstruct  the  petitioners  in  lifting  and  carting  goods  from  their 
said  stations. 

"  (3.)  The  said  railway  company  give  an  undue  preference 
and  advantage  over  the  petitioners  to  other  carriers,  their  com- 
petitors in  business,  inasmuch  as  they  receive  payment  &om  the 
said  competitors  at  the  end  of  the  month,  or  other  stated  period, 
of  the  charges  on  goods  consigned  to  them  during  the  month; 
while  they  compel  the  petitioners  to  make  payment  to  them  of 
the  particular  charges  applicable  to  each  package  of  goods 
consigned  to  the  petitioners  before  such  package  is  removed 
from  the  station  of  the  railway  company,  or  placed  on  the  cart 
of  the  petitioners;  and  while  thus  exacting  from  the  petitioners 
separate  and  instant  settlement  of  charges  payable  to  the  rail- 
way company,  they  refuse  to  make  similar  settlements  of  charges 
and  overcharges  payable  to  the  petitioners. 
.  ''  (4.)  The  railway  company  also  afford  to  the  rivals  of  the 
petitioners  in  business  acconunodation  at  their  said  station  for 
carrying  on  their  business,  which  they  refiise  to  the  petitioners." 

The  petition  fiirther  set  forth  several  instances  of  alleged 
violation  and  contravention  of  the  said  act. 

The  petition  also  narrated  the  83rd  section  of  the  8  &  9  Vict, 
c.  33,  providing  that  tolls  levied  by  railways  ''  should  be  at  all 
times  charged  equally  to  aU  persons,"  and  the  2nd  and  3rd 
sections  of  the  Railway  and  Canal  Traffic  Act,  1854  (see  ante, 
pp.  I,  2). 

The  prayer  of  the  petition  was  to  the  effect  that  the  Court 
should  find  that  the  proceedings  complained  of  were  in  violation 
and  contravention  of  the  said  acts,  and  should  enjoin  the 
railway  company  from  giving  any  undue  and  unreasonable 
preierence  and  advantage  to  themselves  or  other  persons  over 
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1866.        the  petitioners^  or  from  subjecting  the  petitioners  to  any  undue 
PicKFOBD     and  unreasonable  prejudice  and  disadvantage  in  the  matters 

V.  libelled. 

B?Co.^^  Answers  were  given  in  by  the  respondents,  in  which  they 
objected  to  the  relevancy  of  the  petition,  as  not  containing 
statements  sufficient  to  infer  a  contravention  of  the  act^  and  in 
which  they  denied  the  fiu^ts  stated  by  the  petitioners* 

The  Court,  on  the  4th  March,  1863,  pronounced  the  follow^ 
ing  interlocutor : — *^  Having  heard  counsel  on  the  petition  and 
complaint,  and  answers  thereto,  before  answer  thereto,  and  of 
consent  of  both  parties,  remit  to  Mr.  Robert  Lee,  advocate,  to 
inquire  into  all  matters  of  &ct  bearing  on  the  subjects  of  com- 
plaint by  the  petitioners,  and  examine  witnesses  and  harrers 
on  oath,  and  to  administer  such  oath,  all  in  terms  of  the  3rd 
section  of  the  Bailway  and  Canal  Traffic  Act,  1854,  and  to 
report  to  the  Court  the  result  of  such  evidence  and  inquiry ; 
and  recommend  to  the  reporter  to  preserve  short  notes  of  &€ 
evidence  taken  by  him,  to  be  transmitted  to  the  Court,  in  case 
they  should  desire  the  same,  and  should  call  for  their  produc- 
tion;  and  grant  diligence." 

The  result  of  the  inquiry  and  evidenoe  is  sufficiendy  given 
in  the  opinion  of  the  Lord  Justice  Clerk. 

The  petitioners  argued  that  this  case  came  within  the  prin- 
ciple laid  down  in  the  case  of  Baxendale  v«  Great  Western 
By.  Co.  (^),  and  that  they  suffered  pecuniaty  loss  by  the 
system  insisted  on  by  the  railway  company:  fFannan  v.  Scottieh 
Central  Ry.  Co.  (*). 

The  respondents  argued  that  there  was  no  bi^each  of  "tlie  sta- 
tute. Cooper  V.  London  Sf-  South  Weeiern  Railway  Company  (^), 
and  that  the  pursuer  had  fidled  to  show  any  grounds  for  lutving 
his  complaint  entertained* 

At  advi^ng — 

Lord  Justice  Clerk  {}). — ^When  this  petition  smd  complaint 
first  came  before  the  Court,  it  was  quite  obvious  that  there  wete 

(*)  (^Reading  Case),  anU,  p.  202.  (•)  Ante,  p.  186. 

(»)  Ante,  p.  237.  (*)  IngUi, 
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some  of  the  allegations  which  were  relevant  and  which  required        isee. 
proof.    There  might  have  been  a  good  deal  of  doubt^  perhaps,     Pzckfobd 
about  the  relevancy  of  some  others  of  those  allegations ;  bat  as  ^  ' 

some  of  them  were  undoubtedly  relevant,  the  respondents  con-  Caledootah 
eented  that  there  should  be  a  proof  allowed  before  answer.  And 
accordingly  we  took  the  course  which  is  authorized  by  the  act 
of  pailiament  and  remitted  to  a  gentleman  in  whom  we  had 
confidence  '^  to  inquire  into  all  matters  of  &ct  bearing  on  the 
subject  of  complaint  by  the  petitioners,  and  examine  witnesses 
and  havers  on  oath,  all  in  terms  of  the  3rd  section  of  the  Bail- 
way  and  Canal  Traffic  Act,  1854  (^),  and  to  report  to  the 
Court  the  result  of  such  evidence  and  inquiry,  and  recommend 
to  the  reporter  to  preserve  short  notes  of  the  evidence  taken  by 
him,  to  be  transmitted  to  the  Court,  in  case  they  should  desire 
the  same."  Now,  Mr.  Lee,  in  making  the  report  before  us, 
has  laid  his  notes  of  the  evidence  before  us  also,  and  I  think, 
looking  to  the  nature  of  his  report,  he  was  quite  right  in  doing 
so;  because  in  the  course  of  his  report  he  finds  it  necessary  to 
make  very  special  reference  to  some  of  the  evidence,  and  it  was 
for  that  reason  obviously  desirable  that  his  notes  of  the  evidence 
should  be  before  the  Court  at  the  time  that  the  parties  were 
heard  on  the  whole  matter.  We  are  now  to  consider  at  once 
the  relevancy  and  the  proof.  But  the  case  has  certainly,  by 
means  of  the  proof,  been  reduced  to  very  narrow  limits  indeed. 
Upon  the  fifth  page  of  the  petition  and  complaint  the  grounds 
of  complaint  are  set  out  under  different  heads ;  and  omitting  in 
the  meantime  the  consideration  of  the  first  head  of  the  com- 
plaint, the  remaining  three  may  be  disposed  o^  I  think,  very 
easQy.  The  second  head  of  the  complaint  is,  that  the  railway 
company  afford  to  other  carriers,  who  are  the  competitors  and 
rivals  of  the  petitioners  in  business,  faciKties  for  lifting  goods 
fiiom  their  station,  which  they  refuse  to  the  petitioners,  and  do 
aQ  in  their  power  to  obstruct  the  petitioners  in  lifting  and  cart- 
big  the  goods  from  their  said  station.  Now  that  is  a  relevant 
ground  of  complaint,  because,  if  it  were  true  there  would  be  a 
breach  of  the  provision  of  the  statute,  which  requires  the  com- 

(•)  See  ante,  p.  2. 
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1866.  pany  to  afford  all  reasonable  &cilitie8  for  the  delivery  of  traffic, 
PicKFORD  and  forbids  them  to  give  any  undue  or  unreasonable  preference 
^^  *  or  advantage  to  one  person,  or  to  subject  any  person  or  descrip- 
^^Ry^?^^  tion  of  traffic  to  any  undue  or  unreasonable  prejudice  or  dis- 
advantage. But  the  question  is,  whether  this  allegation  has 
been  proved.  Now  the  matter  of  fact  which  is  brought  out  in 
the  evidence,  and  reported  to  us  by  Mr.  Lee,  is  this :  The  Cale- 
donian Kailway  Company,  the  respondents,  conduct  the  busi- 
ness of  delivering  goods  which  are  carried  by  their  railways  to 
Glasgow,  by  means  of  carts,  to  different  places  in  the  city, 
through  agents  employed  by  them,  Messrs.  Cameron  and  Com- 
pany; but  in  point  of  &ct  this  is  just  the  nulway  company  itself 
performing  the  business  of  carters, — ^the  arrangement  which 
they  make  with  Cameron  and  Company  being  of  such  a  nature 
that  Cameron  and  Company  are  not  in  the  position  of  common 
carriers  exercising  an  independent  trade,  and  receiving  goods 
from  the  Caledonian  Company  as  carriers  under  a  new  contract 
of  carriage  which  they  have  entered  into ;  but,  on  the  contrary, 
are  merely  the  servants  or  agents  of  the  Caledonian  Company, 
in  performing  part  of  the  contract  of  carriage  undertaken  by 
that  company.  Now,  what  is  complained  of  is,  that  the  goods 
which  are  brought  to  the  station  in  Glasgow  by  the  railway, 
and  which  are  to  be  delivered  by  Cameron  and  Company,  or  in 
other  words  by  the  Caledonian  Railway  Company,  are  within 
the  premises  of  the  railway  company  divided  into  districts  for 
fiicility  of  loading  upon  their  carts  and  conveying  to  the 
different  districts  in  the  city,  while  as  regards  the  goods  of 
Pickford  and  Company  no  such  division  of  these  goods  is  made 
into  districts  within  the  premises  of  the  Caledonian  Railway 
Company ;  and  it  is  said  that  this  is  an  undue  preference  or 
advantage  to  the  railway  company  themselves  as  carters,  and  an 
undue  and  unreasonable  prejudice  and  disadvantage  to  Pickford 
and  Company  exercising  the  same  trade.  Now  it  is  impossible 
to  leave  out  of  view  here  the  &cts  which  are  brought  before  us 
as  regards  the  amount  of  the  traffic  and  cartage  carried  on  by 
the  two  parties  who  are  thus  contrasted.  We  find  in  the  evi- 
dence, as  reported  to  us  by  Mr.  Lee,  that,  taking  as  an  example 
the  months  of  October  and  November,  1862,  there  were  carted 
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from  the  gtation  daily  by  Cameron  and  Company^  as  servants  or         1866. 
agenia  of  the  Caledonian  Company  152  tons  of  goods  in  Oc-     Pickpord 
tober,  aud  141  tons  of  goods  in  November,  as  a  daily  average ;        *^' 
and  during  the  same  period,  the  daily  average  carted  by  Pick-  Ca^bdoniak 
ford  and  Company  was  nine  tons  in  October,  and  15  tons  in 
Kovember.     Now,  an  arrangement  to  divide  goods  into  dis- 
tricts may  be  an  extremely  desirable  and  proper  thing  where 
there  is  an  immense  quantity  of  goods,  and  a  very  unnecessary 
and  useless  thing  where  there  is  a  small  quantity.     But  still 
further,  it  must  be  kept  in  mind  that  the  Caledonian  Company 
make  use  of  their  own  premises  for  the  purpose  of  assorting 
these  goods,  in  order  to  enable  their  own  carters  the  more 
readily  to  get  them  away  from  the  station.     But  they  are  not 
bound,  so  &r  as  I  can  see,  for  that  reason,  to  lend  their  pre- 
mises to  other  carters  for  the  purpose  of  assorting  their  goods. 
A  thing  may  be  very  reasonable  and  proper  to  be  done  by  the 
railway  company  themselves,  within  their  own  premises,  with  a 
view  to  speedy  and  accurate  delivery  within  the  city  of  Glas- 
gow, which  they  are  not  in  the  least  degree  bound  to  communi- 
cate to  other  people.     These  people,  if  they  desired  to  have 
such  a  division  of  their  goods,  may  make  it  for  themselves  with 
premises  of  their  own.     I  cannot  hold  that  this  is  what  the 
statute  calls  an  undue  and  unreasonable  preference  of  the  one 
party,  or  an  undue  and  tmreasonable  prejudice  and  disadvantage 
to  the  other ;  and  therefore,  I  think,  there  is  no  case  imder  this 
head  of  the  petition. 

The  next  head  of  the  petition  is  an  objection  to  the  manner 
iu  which  the  Caledonian  Company  settle  accounts  with  the 
petitioners,  and  it  was  alleged  very  strongly  on  this  head  of  the 
petition  that  they  gave  a  most  un&ir  advantage  to  one  set  of 
traders  by  allowing  them  to  run  monthly  accounts,  while  they 
insisted  on  having  a  settlement  of  cash  down  in  the  case  of  the 
petitioners.  All  that  it  is  necessary  to  say  upon  that  head  of 
the  petition  is^  that  not  one  word  of  evidence  has  been  offered 
in  support  of  it,  and  therefore  there  is  no  more  to  be  said 
about  it. 

The  fourth  complaint  is,  that  the  railway  company  afford  to 
the  rivals  of  the  petitioners  in  business  accommodation  at  their 

VOL.  I.  8 
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^^^^- said  station  for  carrying  on  their  business,  which  they  refiise  to 

PicKPOBD     the  petitioners.     Now,  upon  this  matter  Mr.  Lee  has  reported, 
f,^  "  that  there  are  two  small  boxes,  like  sentry-boxes,  within  the 

^^yfco!^*'  gates  of  the  station,  which  were  built  and  are  used  for  the 
accommodation  of  the  company's  carting  agents.    Pickford  and 
Company  had  one  of  them  when  they  were  agents,  and  Messrs. 
Cameron  had  the  other.     In  1861  Bobb  and  Company  suc- 
ceeded Pickford  and  Company  as  agents,  and  succeeded  to 
their  box.     Bobb  and  Company  subsequently  ceased  to  be 
agents,  but  did  not  immediately  give  up  the  box,  being  in 
terms  for  another  contract ;  but  they  ultimately  gave  it  up  and 
it  was  closed.     This  was  about  the  time  when  the  petition  was 
presented.    Messrs.  Cameron  continued  and  continue  to  occupy 
the  other."    Now  it  appears  to  me  that  this  question  is  to  be 
solved  just  upon  the  same  ground  that  I  have  suggested  in 
regard  to  the  mode  of  arranging  the  goods  within  the  railway 
premises.   Cameron  and  Company  being  the  agents  or  servants 
of  the  railway  company,  are  surely  not  getting  an  undue  prefer- 
ence, as  traders,  over  the  other  persons  who  come  to  receive 
goods  as  carriers  at  that  station,  by  having  a  box  within  the 
station  wherein  they  may  keep  their  books  and  accounts.    If 
Cameron  and  Company  were  separate  traders  altogether,  exer- 
cising an  independent  trade  as  common  carriers,  that  would  be 
a  different  thing.     But  it  is  not  Cameron  and  Company  that  are 
to  be  considered  here  at  all,  but,  for  the  reasons  I  have  already 
assigned,  the  railway  company  themselves ;  and  tiie  complaint 
here,  therefore,  is,  that  the  railway  company  for  the  purpose  of 
expediting  their  ovm  business,  and  getting  the  goods  carried 
away  fiom  the  station  by  their  owii  carters,  have  within  the 
station  a  small  box  in  which  that  part  of  the  business  is  carried 
on.     It  is  needless  to  say  a  single  word  about  that.     It  is  just 
as  plain  that  that,  no  more  than  the  other  case  to  which  I  have 
referred,  can  by  any  reasonable  coiistruction  be  brought  within 
the  words  of  this  act  of  parliament. 

Now,  this  disposes  of  the  whole  complaint,  except  the  first 
ground ;  and  the  first  ground  of  complaint  is  this,  that  the 
railway  company  ^^  have  in  some  instances  refused  to  hand  over 
to  the  petitioners  at  their  station  in  Buchanan  Street^  Gla^ow, 
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for  deliTery  by  the  petitioners,  goods  which  either  arrired  there         1866. 
labelled,  consigned,  or  addressed  to  the  petitioners'  care,  or  with     Fickfobd 
respect  to  which  the  consignees  thereof  directed  them  to  hand  ^^  * 

over  the  same  to  the  petitioners  for  delivery,"  and  there  is  Calbdoniak 
appended  to  the  petition  a  very  detailed  statement  of  the  cases 
in  which  these  alleged  contraventions  of  that  statute  have 
occurred,  the  cases  being  sixty-two  in  number.      Now,  it  is 
admitted  that  in  so  far  as  these  cases  are  concerned,  only  seven 
of  them  have  any  evidence  to  support  them,  and  these  are  cases 
in  which  the  goods  were  not  labelled  to  the  petitioners,  and  in 
which  the  goods  were  not  addressed  to  the  petitioners,  but  in 
which  it  is  said  that  the  goods  were  consigned  to  the  petitioners; 
and  the  petitioners  maintain  that,  to  the  extent  of  these  seven 
cases,  the  respondents  have  contravened  the  statute  by  revising 
to  deliver  these  goods  which  were  consigned  to  the  petitioners' 
care.     Now^  the  question  is  whether  that  has  been  proved; 
and  it  seems  to  me  that  in  dealing  with  this  part  of  the  case, 
and  the  evidence  applicable  to  it,  the  petitioners  leave  out  of 
view  altogether  any  consideration  of  the  person  who  sends  the 
goods,  or  of  the  person  to  whom  the  goods  are  sent.     It  looks 
as  if  the  whole  business  of  common  carriers  in  this  country  were 
carried  on,  nol^  for  the  purpose  of  transmitting  goods  from  the 
manufacturer  to  the  merchant,  but  for  the  benefit  of  carriers 
and  railway  companies.     But  we  must  look  a  little  deeper  than 
that    What  is  the  state  of  the  &ct8  ?     There  is  a  document 
which  is  handed  by  one  railway  company  to  another,  and  which 
is  called  an  invoice.   Now,  that  is  a  new  use  of  the  word  invoice, 
and  it  is  a  little  apt  to  mislead.     It  is  a  document  that  corre- 
sponds to  the  manifest  of  a  ship  in  maritime  carriage,  and  to 
what  we  used  to  know  very  well,  in  the  good  old  days  before  the 
railways,  as  the  way-bill  of  a  coach.     Now,  we  must  keep  in 
view  that  that  is  what  is  here  called  an  invoice.     But  what  has 
the  sender  of  the  goods  to  do  with  the  way-bill  ?     He  has 
nothing  in  the  world  to  do  with  it,  except  in  so  far  as  his 
address  upon   the  goods  justifies  anything  to  be  said  upon 
the  way-bill ;  but  he  is  not  only  not  answerable  for  the  way- 
bill ultra  of  the  address  on  the  goods,  but  he  is  not  bound 
by  it^  nor  does  he  know  anything  about  it ;  and  therefore^  in 
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1866.  the  cases  that  we  are  dealing  with,  we  must  take  it  that  the 
FicKFOBD  sender  of  the  goods  addresses  his  goods  to  his  correspondent,  a 
f,  '  merchant  in  Glasgow,  as  the  proper  consignee  and  receiver  of 
^^T^o'^^  these  goods;  and,  indeed,  it  is  perfectly  obvious,  on  the  face 
of  that  so-called  invoice,  that  he  does  so,  because  in  the  very 
case  that  was  taken  as  an  example — the  case  of  Spier  and 
Jackson — ^the  goods  are  entered  as  sent  by  Spier  and  Jackson 
from  London,  as  consigned  to  J.  Dobie,  205,  Argyle  Street, 
Glasgow,  as  consignee,  and  the  only  thing  thdt  occurs  to  raise 
a  question  about  the  petitioners'  interest  is,  that  in  a  column 
which  is  headed  "  To  whose  care,''  the  letters  "  P.  &  Co." 
occur.  But  who  put  these  letters  there,  or  who  authorized 
them  to  be  put  there,  we  have  no  evidence  whatever — ^not  the 
slightest.  It  is  suggested  by  the  respondents  that  the  meaning 
of  that  is,  that  Pickford  and  Company  brought  them  to  the 
station  in  London,  or  to  the  English  station,  whatever  it  was ; 
but  the  petitioners  say, — ^*  No,  no,  it  does  not  mean  that ;  we 
did  not  bring  them  to  the  station — we  repudiate  that  entirely." 
Well,  then,  they  did  not  bring  them  to  the  station  from  which 
they  started,  and  how  did  "  P.  &  Co."  get  there  ?  It  is  not 
alleged  that  the  sender  authorized  it,  and  the  sender  would  have 
been  very  &r  left  to  himself  if  he  had  done  anything  of  the 
kind,  having  already  given  the  precise  address  of  his  cone* 
spondents,  viz.,  205,  Argyle  Street.  What  occasion  had  he  to 
do  it,  therefore  ?  So  that  if  neither  the  sender  nor  the  petitioners 
desired  *^  P.  &  Co."  to  be  put  in  that  column,  the  only  person 
that  can  have  put  it  in,  so  far  as  I  can  see,  is  the  person  who 
made  out  this  way-bill,  and  that  is  the  Midland  Bailway  Com* 
pany.  But  are  the. Midland  Bailway  Company  entitled  to  bind 
the  Caledonian  Bailway  Company,  merely  because  they  choose 
to  put  these  letters  there,  to  deliver  these  goods  only  to  Pickford 
and  Company,  when  the  consignor  of  the  goods,  who  has  the 
true  title  to  tell  them  how  they  are  to  be  delivered,  desires 
that  they  shall  be  delivered  at  205,  Argyle  Street?  That  is 
obviously  quite  out  of  the  question ;  and,  therefore,  it  appears 
to  me  that,  so  far  from  there  being  any  ground  of  complaint 
here,  the  Caledonian  Bailway  Company  would  not  have  been 
justified  in  attending  to  such  marks  as  these.     Suppose  these 
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marks  had  been  in  &vour  of  some  carter  of  inferior  character        1866. 
and  position,  whom  the  railway  company  themselves,  even  if    Pickfobd 
thej  had  not  carters  of  their  own,  would  not  have  selected  to         \  ' 
deKver  their  goods  in  Glasgow,  a  person  in  whom  they  had  Calbdoniak 
no  confidence,  would  they  have  been  justified  merely  by  the 
occurrence  of  these  letters  in  this  column  to  employ  a  man  of 
that  kind,  whom  otherwise  they  would  not  have  employed  ?     It 
is  a  very  strange  obligation  to  lay  on  a  railway  company,  and 
one  which  might  involve  them  in  responsibilities  which  it  is 
very  difficult  to  foresee.    Therefore,  so  fiur  as  regards  these  seven 
cases  which  are  embraced  within  the  schedule  appended  to  the 
petition,  I  am  for  refusing  the  petition,  because  I  think  there 
is  no  evidence  whatever  to  show  that,  according  to  the  averment 
of  the  petition,  delivery  to  the  petitioners  was  refused  of  goods 
consigned  to  them.     Before  leaving  this  matter  I  ought  to 
notice  that  there  is  one  individual  case  in  which  it  appears  that 
goods  did  appear  to  be  consigned  to  the  petitioners,  and  that 
was  in  the  case  of  goods  sent  by  Dykes  and  Company,  where 
the  invoice  or  way-bill  bore  that  the  consignment  was, ''  Andrew 
Dougans,  of  Glasgow,  care  of  Pickford  &  Co.,"  the  "  care  of 
Pickford  &  Co."  being  entered  in  the  column  which  is  headed 
*'  Consignee,"  and  therefore  being  &irly  to  be  interpreted  as  a 
direction  to  the  railway  company  to  deliver  these  goods  to 
Pickford  and  Company  for  Andrew  Dougans.     That,  I  think, 
is  the  fiur  construction  of  the  entry.     Now,  it  is  admitted  that 
these  goods  came  to  hand  at  the   Glasgow  station  of  the 
Caledonian  Railway,  and  that  they  did  not  so  deHver  them. 
They  say  they  sent  them  to  the  warehouse  of  Pickford  and 
Company,  but  that  is  a  mere  evasion  of  what  they  were  obviously 
hound  to  do  in  this  particular  case;   and,  therefore,  if  this 
really  represented  anything  like  a  systematic  proceeding  on  the 
part  of  the  railway  company,  I  should  be  inclined  to  say  that 
it  was  clearly  illegal  and  improper.     Whether  it  is  exactly  the 
case  within  the  act  of  parliament  is  a  different  affiiir,  and  on 
that  I  do  not  think  it  necessary  to  offer  any  remarks  at  present. 
I  shall  only  say  that  this  being  an  isolated  case,  which  the  rail- 
way company  themselves,  through  their  counsel,  say  they  have 
not  the  slightest  intention  of  repeating,  I  do  not  think  it  makes 
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1866.  a  case  within  the  act  of  parliament;  and  I  think  it  Mis  clearly 
FiGKFOBD  within  the  principle  of  the  second  branch  of  fVannan  v.  The 
V.  '  Scottish  Central  Railway  Company  (^),  and  therefore  I  do 
Ry?Co!^^  not  attach  any  importance  to  that  isolated  example.  But  then 
it  is  said  further^  that  where  consignees  of  goods  in  Glasgow 
directed  their  goods  to  be  delivered  into  the  hands  of  Pickford 
and  Company,  the  railway  company  refused  to  do  so.  Now, 
that  is  exactly  the  case  that  occurred  in  the  first  branch  of 
Wannan  v.  The  Scottish  Central  Railway  Company  (5), 
because  it  is  on  a  general  order  only  that  it  proceeds.  Mr. 
Dougans,  for  example,  writes  thus  to  the  company :  '^  Please 
deliver  to  Messrs.  Pick&rd  and  Co.  all  goods  consigned  to  me 
at  Glasgow."  We  have  held  already  in  that  case,  and,  I  think, 
on  solid  grounds,  that  the  railway  company  are  not  bound  to 
attend  to  such  general  directions.  But,  besides  that,  I  have  the 
greatest  possible  difficulty  in  seeing  that  the  failure  of  the  rafl- 
way  company  to  comply  with  this  request  of  Mr.  Dougans  is  a 
case  of  which  Pickford  and  Company  are  entitled  to  complain 
imder  the  act  of  parliament.  If  there  is  any  wrong  done  to 
anybody,  it  is  to  Dougans  and  not  to  Pickford  and  Company. 
Dougans  would  be  the  party  to  complain,  and  certainly  not 
Pickford  and  Company^  But  it  is  unnecessary  to  go  into  that, 
because  that  is  ruled  conclusively  by  our  previous  judgment 
in  the  case  of  Wannan  v.  The  Scottish  Central  Railway 
Company  (^). 

Now  that  exhausts  the  whole  subject-matter  of  this  complaint, 
and  really  when  one  comes  to  see  to  what  a  miserably  small  size 
this  clamorous  petition  and  complaint  is  reduced  in  the  result, 
I  cannot  help  characterising  it  as  altogether  frivolous.  There 
has  unquestionably  been  misunderstanding  and  bad  feeling 
between  the  railway  company's  officials  and  the  representatives 
of  Messrs.  Pickford  and  Company  in  Glasgow,  and  the  sooner 
that  is  put  an  end  to  the  better ;  but  the  existence  of  a  bad 
feeling  will  not  make  a  relevant  complaint  under  the  act  of 
parliament.     Therefore  I  am  for  refusing  the  petition. 

(9)  Ante,  p.  237. 
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Lord  Cowan. — Looking  at  the  evidence,  and  on  the  groundB         1866. 
which  jour  lordship  has  so  clearly  stated,  it  seems  to  me  manifest     Pickfohd 
that  the  whole  case  has  dwindled  down  to  the  single  instance  of  9. 

Dougans'  bag  of  nails.  But  will  that  isolated  act,  assuming  it  ^'^kyI^q!^* 
to  be  truly  stated,  justify  this  statutory  complaint  ?  Take  it  to 
be  true  that  one  of  the  servants  of  the  railway  company,  it  may 
be  from  some  ill-feeling  or  other,  having  probably  quarrelled  with 
Pickford  and  Company's  people,  did  act  in  a  way  which,  if 
followed  out  systematically,  would  have  involved  the  company 
themselves,  shall  we  say  that  that  single  act  shall  involve  the 
company  in  such  responsibility  that  this  petition  and  complaint 
is  to  be  entertained  by  the  Court,  and  an  injunction  and  interdict 
issued  against  them  as  if  they  had  been  contraveners  of  this 
statute?  I  cannot  listen  to  such  a  complaint  for  a  moment 
presented  to  us  on  such  a  meagre  ground  as  that.  I  do  not 
enter  into  the  question  how  far  the  case  of  Wannan  applies, 
because  it  seems  to  me  that  an  isolated  instance,  like  that  with 
which  we  have  to  deal  in  the  proof,  never  can  be  held  to  make 
out  that  this  company  have  acted  in  contravention  of  the  act 
of  parliament ;  and,  being  of  that  opinion  on  the  proof,  I  am 
clear  that  this  petition  and  complaint  was  unjustifiable  and 
ought  to  be  refused. 

Lord  Benholme. — I  have  come  to  coincide  entirely  in  the 
opinion  which  your  lordship  has  annoimced.  The  only  part  of 
the  case  which  has  given  me  any  trouble,  and  which  it  is  right 
that  I  should  mention,  is  that  which  relates  to  the  seven 
packages,  as  to  which  in  the  invoice,  under  the  heading  ^^  To 
whose  care,"  the  letters  **  P.  &  Co."  were  introduced.  It  appears 
that  the  reporter,  Mr.  Lee,  is  rather  against  the  company  upon 
that  point,  which  made  it  desirable  to  sift  the  matter  more 
matmrely.  The  reporter  says  at  p.  8 — "  Occurring  in  the  *  To 
whose  care'  column  of  Midland  invoice,  the  reporter  is  of  opinion 
that  the  result  of  the  evidence  is,  that  the  mark  ^  P.  &  Co.' 
there  meant  that  the  goods  to  which  it  applied  were,  with  the 
authority  of  the  company  by  whom  they  were  invoiced  to  the 
respondents,  consigned  to  the  care  of  Pickford  and  Company 
for  delivery  to  the  consignee.     And  he  thinks  the  respondents 
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_J[?5?i_  must  be  held  to  have  known  that  such  was  the  meaning  of  the 

^  &^^^     mark,  because,  in  the  opinion  of  the  reporter,  such  a  mark 

V.  introduced  into  an  invoice  in  this  form,  by  the  parties  from 

f  AT  PDOTVTAW 

Bt.  Co.  whom  the  respondents  received  the  goods  therein  referred  to, 
has  prim&  &cie  no  other  meaning  than  that  above  stated ;  and 
if  the  respondents  had  any  doubts  about  the  meaning,  they 
might  have  made  inquiries  on  the  subject.  There  is  no  evidence 
that  the  respondents  made  any  inquiry  of  the  Midland  Company, 
or  that  they  had  any  authority  from  the  Midland  Company  to 
disregard  such  a  mark.  Nor  is  there,  in  the  opinion  of  the 
reporter,  any  evidence  of  a  usage  among  carriers,  or  railway 
companies  acting  as  carriers,  entitling  the  respondents  to  dis- 
regard such  marks.  The  evidence,  in  the  opinion  of  the 
reporter,  shows  that  it  was  at  their  own  hand,  and  without  any 
inquiry  of  the  Midland  Kailway,  that  the  respondents  dis- 
regarded such  marks."  Now,  so  far  as  the  import  of  the 
evidence  is  concerned,  I  cannot  help  agreeing  with  the  re- 
porter that  the  railway  company  must  have  known  Uiat 
P.  &  Co.  stood  for  Pickford  and  Company.  I  have  no  doubt 
about  that ;  and  it  would  rather  appear  to  be  the  import  of  the 
evidence  that  the  Midland  Kailway  Company,  who  made  out 
the  invoice,  intended  that  it  should  mean  that  which  it  actually 
bore  to  be,  a  consignment  to  Pickford  and  Company,  and  the 
notion  that  it  might  have  bound  them  is  not  a  little  strengthened 
by  some  things  in  the  evidence  of  Mr.  Mason  and  Mr.  Mathieson, 
the  two  witnesses  on  whom  the  railway  company  a  good  deal 
rely.  Mr.  Mason  says :  "  By  '  P.  &  Co.'  in  the  column  *  To 
whose  care,'  in  Midland  invoices,  what  do  you  understand? 
Depones,  that  is  an  obsolete  form,  it  is  a  piece  of  waste  ground, 
and  I  shoidd  not  now  necessarily  consider  it  a  consignment  to 
Pickford  and  Company.  If  a  question  were  raised  upon  it,  we 
would  refer  to  the  consignment  note.  The  use  of  the  column 
when  it  was  used  was,  I  have  no  doubt,  to  put  in  the  name  of 
the  parties  to  whose  care.  If  such  an  invoice  came  to  me  now, 
I  should  not  necessarily  take  it  as  meaning  consignment  to  the 
party  named  ;  I  would  inquire  of  the  forwarding  company  what 
they  meant."  By  that  I  understand  that  they  would  inquire 
of  the  Midland  Company  what  their  intention  was,  appearing 
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to  concede  that  if  the  Midland  Company  intended  it  to  mean        ^^66. 

what  the  words  seem  to  suggest^  they  would  have  held  them-     Pickpord 

eelres  bound  by  that  intention  of  the  Midland  Company.     In  v. 

the  same  way   Mr.   Mathieson    puts  his  defence  upon  the       rt.  Co. 

difference  between  the  initials  and  the  lull  name.     He  says ; 

"  If  the  words  *  Pickford  &  Co.,  Glasgow,'  had  been  written 

in  the  ^  To  whose  care '  column,  I  would  have  given  the  goods 

to  Pickford  &  Co."    And  he  also  says :  "  In  the  '  To  whose 

care '  column  of  the  Midland  invoices,  I  could  not  tell  what 

these  letters  meant.     They  might  mean  various  things.     I  did 

not  trouble  myself  about  it.     If  it  had  been  fiilly  written  out 

we  would  have  considered  it  to  be  a  consignment."     Then  he 

goes  on :  "  If  goods  were  invoiced  to  Glasgow  directed'to  Messrs. 

A.  &  B.  Partick,  with  *  Pickford  &  Co.'  written  out  in  the 

'  To  whose  care '  column,  I  would  understand  that  to  be  a 

consignment  to  Pickford  &  Co.  in  Glasgow,  although  the  word 

Glasgow  was  not  written  in  the  '  To  whose  care '  column."    I 

confess  all  this  occasioned  a  good  deal  of  hesitation  in  my  mind. 

I  found  that  the  reporter  had  looked  upon  the  evidence  as 

hostile  to  the  conduct  of  the  railway  company,  and  that  their 

own  witnesses  place  the  matter  upon  a  different  issue  from  that 

on  which,  as  ultimately  advised,  I  think  it  ought  to  be  placed. 

These  witnesses  seem  to  concede  that  if  they  had  full  evidence 

of  the  intention  of  the  Midland  Kailway  Company  to  mark  a 

consignment  to  Pickford  and  Company  by  the  entry  in  the 

'  To  whose  care '  column,  they  woidd  have  obeyed  it.     If  so,  I 

cannot  think  that  there  is  anything  of  importance  in  the  fact  of 

the  entry  being  the  mere  initials,  for  no  human  being  can  doubt 

what "  P.  &  Co."  meant. 

But  we  must  go  farther  back  and  see  if  there  is  any  evidence 
that  the  Midland  Company,  in  marking  out  the  invoice  as  they 
did,  had  any  right  to  make  that  entry  with  a  view  to  enjoin 
upon  the  Caledonian  Bailway  Company  the  handing  of  these 
goods  to  a  particular  carrier.  This  is  the  part  of  the  case  upon 
which  I  think  this  complaint  is  entirely  defective.  We  have 
no  evidence  that  the  Midland  Railway  Company  had  any 
power  to  make  such  an  entry,  especially  where  there  was  no 
address  given  by  the  sender  of  the  goods,  a  positive  consignment ; 


266  RAILWAY  AKD  CAKAL  CASES. 

^Q^^'         and  we  are  left  very  much  in  the  dark  as  to  what  was  the 
PicKFOBD     meaning  of  the  Midland  Kailway  Company^  even  if  they  had 
9.  *        the  power^  because  it  would  appear  that  many  initials  found 
^^Kt^^'^^  their  way  into  this  column  of  persons  who  were  not  carriers  in 
Glasgow  at  all,  and  as  to  whom,  therefore,  it  would  be  a  com- 
plete nullity,  for  these  persons  coidd  not  deliver  the  goods ;  and 
therefore  there  is  some  ground  for  the  supposition  that  the  use 
of  the  column  must  be  different  now  &om  what  it  appeared  at 
one  time  to  have  been.     In  this  state  of  uncertainty  I  think 
your  lordship  has  most  justly  come  to  the  result  that  we  have 
no  evidence  that  the  Midland  Company  had  any  right,  if  they 
had  the  intention,  which  seems  doubftd,  to  designate  or  dictate 
the  individual  carrier  by  whom  the  goods  should  be  delivered. 
We  do  not  know  what  was  the  intention  of  the  sender,  and  we 
have  no  evidence  that  the  Midland  Company  had  any  right, 
according  to  the  practice  of  railways,  to  dictate  to  the  ultimate 
railway  what  particular  carter  should  be  employed.     It  would 
rather  appear  that  they  had  no  right  at  all  except  to  do  what 
was  committed  to  them ;  and'  if  the  senders  did  not  choose  or 
dictate  the  ultimate  carters  who  were  to  deliver  their  goods  to  the 
houses  of  the  consignees,  have  the  Midland  Company  any  right 
to  do  so,  or  is  such  right  consistent  with  the  practice  of  rail- 
ways?   Now,  that  goes  to  the  root  of  the  matter,  and  that  is  a 
point  which  I  think  the  reporter  has  not  touched.     His  opinion 
is  very  good  and  very  right,  in  so  far  as  it  states  that  the 
railway  company  could  not  have  mistaken  the  initials,  .and  even 
that  it  was  the  intention  of  the   Midland  Company  that  the 
entry  should  mean  what  it  apparently  does  mean.     But  there 
remains  another  link,  viz.,  whether  they  had  any  power,  accord- 
ing to  the  practice  of  railways,  to  make  that  entry.     As  to  that 
the  evidence  is  a  perfect  blank.     I  very  early  intimated  my 
surprise  that  no  officer  of  the  Midland  Company  was  called  to 
clear  up  this  matter.    I  think  it  was  the  part  of  the  complainers 
to  make  that  plain  upon  the  evidence ;  and  as  I  see  no  proof 
that  the  Midland  Company  were  entitled  to  make  this  appro- 
priation, I  cannot  think  that  the  Caledonian  Company  were  to 
blame  in  disregarding  it.     On  the  whole  matter  I  concur  with 
your  lordship. 
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Lord  Neaves, — I  agree  with  tlie  opinion  of  jour  lordship.     I        1^6. 
caDnot  Bay  I  concur  in  all  the  yiews  expressed  by  Lord  Ben^    Pickford^ 
kolmey  because  I  think  the  failure  to  prove  the  point  at  issue,  ,^. 

with  regard  to  these  seven  or  eight  parcels  of  goods,  is  complete.  ^"^^y^Q^^ 
The  thing  to  be  proved  is,  that  the  things  were  given  to 
Cameron  and  Company,  although  consigned  to  Pickford  and 
Company.     How  is  that  proved  ?     A  consignment  to  Pickford 
and  Company  means  this,  that  the  party  who  brought  the  goods 
to  the  station  in  England,  entered  into  a  contract  of  carriage, 
which  has  been  duly  communicated  to  the  ultimate  railway,  and 
that  the  ultimate  railway  company  has  fiuled  to  fulfil  that  con* 
ti:act.    Now,  all  that  is  adduced  to  prove  that  contract  is  a 
certain  invpice,  as  it  is  called,  though  it  is  truly  a  way-bill,  in 
which,  under  the  heading  ''  To  whose  care,"  there  is  an  entry 
which,  it  is  said,  infers  a  contract  between  the  known  sender  of 
the  goods  and  the  successive  railway  companies,  to  hold  them 
as  c(«signed  to  Pickford  and  Company.     Now,  this  document 
cannot  be  a  contract,  because  a  contract  must  be  a  mutual 
instnunent,  and  no  human  being  is  proved  to  be  a  party  to  this 
document  except  the  Midland  Company,  who  passed  it  on, 
and  even  that  is  not  proved.     It  woidd  not  be  binding  either  on 
Pickford  and  Company  or  on  the  consigner.     It  is  no  proof  of 
contract  at  alL     All  that  can  be  said  of  it  is,  that  it  is  a 
document  from  which  a  contract  not  proved  may  be  inferred. 
Now,  is  not  the  best  proof  of  a  transaction  the  origin  of  it  ? 
What  does  the  man,  who  was  the  proprietor  of  the  goods,  want 
done  with  them?     He  has  addressed  them,  but  there  is  not 
a  word  about  Piddbrd  and  Company  on  the  address.     They 
are  addressed  to  a  certain  party  in  Glai^ow.     Therefore  there 
is  nothing  in  the  address,  or  in  the  written  mandate  and  direc*- 
tion  of  the  sender,  to  justify  our  regarding  this  as  a  consignment 
to  Pickford  and  Company.     Nor  is  there  any  parole  proof  as 
to  that.     Further,  there  is  no  proof  of  the  animus  of  the  Mid- 
land Company ;  and  I  beg  to  say,  with  reference  to  schedules 
and  such  documents,  that  they  require  explanation,  for  they  are 
not  probative  instruments,  they  are  not  things  that  speak  for 
themselves.     The  only  evidence  we  have  on  this  point  is  that 
of  the  man  who  received  the  document  in  Glasgow,  and  he  said 
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1866.  Ii6  did  not  understand  that  to  be  a  consignment.  And  I  think 
Pickpobd"  ^^^  ^^^  circumstances  he  refers  to  are  in  accordance  with  that, 
^  ^-  because  if  that  is  a  colimm  of  consignment,  it  must  be  as 
Caledonian  effectual  to  consign  the  goods  of  H.  &  Co.,  that  is.  Hunt  and 
Companjy  and  of  those  other  parties  whose  initials  are  there ; 
and  if  it  is  a  consignment,  these  goods  must  remain  in  the  hands 
of  the  railway  company  at  Glasgow  till  these  parties  appear ; 
and  the  railway  company  cannot  deliver  them  to  the  consignees 
mentioned  in  the  other  column,  because,  if  this  supersedes  the 
other  column,  and  contains  the  true  consignees,  it  is  the  duty 
of  the  railway  company  to  keep  the  goods,  or  give  them  into 
public  custody,  and  not  to  deliver  them  to  the  parties  to  whom 
they  are  addressed.  Now,  that  is  not  supported  by  the  evidence. 
The  evidence  rather  supports  the  other  view,  viz.,  that  the 
initials  represent  the  carters  who  brought  the  goods  to  the 
forwarding  station,  because  all  the  names  that  I  can  see,  except 
P.  &  Co.,  are  the  names  of  persons  who  do  not  carry  on 
business  in  Glasgow  at  all.  Now,  that  is  the  position  of  the 
evidence,  and  upon  that  evidence  the  Caledonian  Company  are 
sought  to  be  subjected  penally  for  not  having  delivered  these 
goods  to  Pickford  and  Company  as  the  consignees.  I  think  it 
is  utterly  impossible  to  listen  to  that.  I  doubt  also  whether  it 
would  be  within  the  statute,  even  if  it  was  proved ;  but  we  need 
not  go  into  that,  because  the  evidence  has  failed.  There  is 
another  part  of  the  case  which  has  not  been  cleared  up  to  my 
miad  at  all.  It  is  not  necessary  to  my  judgment  that  I  should 
be  right  in  this,  but,  as  I  understand,  in  all  these  questions 
between  consignor  and  consignee,  the  cartage  rates  are  included 
in  the  charge  made  by  the  railway  company.  K  that  be  the 
case,  the  railway  company,  in  such  a  contract,  are  truly  the 
deliverers  at  the  premises  of  the  consignee;  and  if  Pickford  and 
Company  interposed  to  geir  further  payment  from  the  consignee 
of  their  cartage  in  addition,  that  would  be  a  violation  of  the 
contract  (").     But  what  I  take  to  be  the  meaning  of  this  com* 

(")  It  has  been  held,  in  Bawendale  v.  BrUtol  and  Exeter  jRjr.  Co.^  ante^ 

V.  Oreat  Western  Ry,  Co.  {Reading  pp.  202,  214,  2 IS,  that  a  railway  com- 

CcL$e)t  and  confirmed   in   Garten  r,  pany  may  not  charge  a  throogh  rate. 

Great  Western  Ry.  Co,  and  Garten  inclading  cartage  to  or  from  the  atatioii. 
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plaint  IS,  not  to  enforce  equality  with  him  as  a  carter  or  carrier,         I86g. 
but  to  enforce   fiilfilment  of  a  special   agreement,  which  is     Pickfobo 

A  Co 

referred  to  in  the  papers,  and  which  is  a  totally  different  affair.  ^  ' 

It  appears  from  the  agreement,  which  includes  the  goods  where   ^^^^^^^ 
cartage  is  charged,  but  excludes  the  station  to  station  rates, 
that  Pickford  and  Company,  though  not  the  servants  of  the 
railway  company,  so  &r  as  regards  the  proper  rdation  of 
master  and  servant,  and  not  giving  the  services  that  Cameron 
and  Company  do  with  reference  to  canvassing  for  goods,  &c., 
were  allowed  to  get  the  same  drawback — a  greater  drawback 
tbau  is  given  to  private  individuals — from  the  company  for 
carting  goods,  the  company  who  received  the  cumuloy  or  total 
fare,  paying  to  Pickford  and  Company  the  same  rate  that  they 
paid  to  Cameron  and  Company.     Now,  at  common  law,  they 
certainly  were  not  bound  to  do  that.     If  the  railway  company 
are  the  deliverers  at  the  doors  of  the  ultimate  consignees,  they 
are  entitled  to  deliver  the  goods  to  anybody  they  please,  and 
are  not  thirled  to  Pickford  and  Company,  and  are  not  bound  to 
admit  them  to  any  participation  in  the  rates.     Now,  if  I  am 
correct  in  this,  Pickford  and  Company  are  not  the  consignees, 
and  the  goods  are  in  the  hands  and  at  the  risk  of  the  railway 
company  till   they  are  delivered  at  the  doors  of  the  proper 
consignees,  and  this  is  an  attempt  to  force  the  special  agree- 
ment set  out  in  the  petition.      The  company  agree  to  allow 
Pickford  and  Company  the  same  rates  of  carriage  for  goods 
carted  to  and  from  the  railway   company's  stations,  as  the 
railway  company  allow  to  their  own  carters,  and  the  railway 
company  ^' agree  to  give  all  goods  at  their  said  stations  to 
Messrs.  Pickford  and  Company  to  deliver  which  may  be  ad- 
dressed or  consigned  to  them,  whether  at  such  stations  or  to 
Pickford  and  Company's  address."     But  that  is  done  on  the 
footing  that   the  railway  company  are  responsible  for  these 
goods,  for  they  have  got  the  fare  for  the  carriage  and  are  bound 

to  costomen  who  do  not  require  the  prejudice  to  persons  not  requiring  such 

comptny  to  perform  such  serrices,  and  cartage. 

that  the  imposition  of  such  a  rate  is  an  As  to  what  rehafce  for  cartage  should 

undue  preference  hy  the  company  of  he  allowed,  see  Ooddard't  Case,  hefore 

themselves  as  caniersy  and  an  undue  the  railway  commissioners,  j^«^. 
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166^.        to  do  it,  and,  whatever  may  be  PIckford  and  Company^s  right 
PioKFosD     under  an  agreement,  I  cannot  see  any  right  which  they  have  at 
^'        common  law  to  claim  that  they  shall  participate,  as  being  the 
Calsdoniah  actual  servants  of  the  railway  company.     If  I  am  right  in  that, 
I  think  it  is  an  additional  objection  to  the  complaint.     But 
suppose  that  the  railway  company  have  station  to  station  rates, 
I  still  think  that  this  is  an  irrelevant  petition.     If  Pickford  and 
Company  were  the  consignees,  in  that  case  the  railway  com- 
pany are  only  bound  to  give  them  the  goods  at  the  side  of  the 
railway.     In  either  way  I  think  the  complaint  is  not  supported 
by  any  evidence,  and  is  truly  a  frivolous  complaint,  some  of 
the  grounds  of  complaint  being  utterly  without  foundation,  and 
others  arising  from  mutual  irritation,  there  being  probably 
some  degree  of  blame  on  both  sides.     On  the  whole  matter  I 
agree  with  your  lordship  that  the  case  should  be  dismissed. 

The  Court  pronounced  the  following  interlocutor : — **  Find 
that  the  petitioners  have  fiuled  to  establish  any  relevant  ground 
of  complaint  under  the  Railway  and  Canal  Traffic  Act,  1854 ; 
therefore  refuse  the  prayer  of  the  petition  and  complaint,  and 
decern,"  &c.  («). 

(**)  See  Wannan^t  Que^antefp, 2S7,  way  company  in  favoar  of  their  own 

and  note  (')  in  Parkinson  r.  Great  agents  was  considered  by  the  railway 

Western  Hy.  Co.,  post,  p.  287.    The  commissioners  in  ^<M{^rir«CSif#^,/M>ff. 
question  of  undue  preference  by  a  rail- 
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Palmer  ibhmary  20, 

The  London,  Brighton  and  South  Coast  Railway  (»). 

Carrier— Undtts  Preference — Collection  of  Ooode—AdmUtion  of  Vans  into 

Station. 

A  railway  company,  with  a  view  to  copipete  with  other  carriers  in  the  collection 
anil  carriage  of  goods,  established  receiving-offices  in  various  parts  of  London,  from 
which  goods  were  broaght  in  vans  to  the  railway  station.  The  gates  of  the  station 
were  closed  against  the  vans  of  the  complainants  and  other  carriers  at  6.30  P.M., 
bat  the  company's  own  vans  were  admitted  at  a  mnch  later  honr,  and  the  goods 
brought  by  them  were  forwarded  by  the  same  night's  trains :  — 

Held,  that  this  was  giving  an  nndne  and  unreasonable  preference  to  the  com- 
pany's own  traffic,  to  the  prejudice  of  the  complainant,  and  the  rule  for  an  injnnc- 
tioD  was  made  absolute,  with  costs. 

Quare,  whether  a  course  of  business  necessary  for  securing  an  advantage  to 
the  public,  which  at  the  same  time  gave  a  monopoly  to  the  company,  wonld  be  an 
UDdoe  or  unreasonable  prejudice  to  other  carriers. 

Re  Palmer  and  London  and  South  Western  Ry,  Co.  (*)  observed  upon. 

Rule  obtained  on  behalf  of  David  Palmer,  a  carrier,  to  show 
cause  why  a  writ  of  injunction  should  not  issue  against  the 
London,  Brighton  and  South  Coast  Bailway  Companj,  pur- 
suant to  the  Railway  and  Canal  Traf&c  Act,  1854,  to  restrain 
the  company  from  violating  or  contravening  the  said  act,  and 
enjoining  obedience  to  the  same  ;  and  to  restrain  the  company 
from  subjecting  the  complainant  and  his  traffic  to  undue  and 
unreasonable  prejudice  and  disadvantage,  in  refusing  to  receive 
his  goods  at  the  company's  station,  WiUow  Walk,  Bermondsey, 
after  the  time  fixed  by  the  company,  viz.,  6.30  p.m.,  while  they 
received  at  such  station  at  a  later  time  goods  collected  by  them- 
selves ;  and  to  restrain  the  company  from  giving  undue  and  un- 
reasonable preference  and  advantage  in  any  respect  whatever  to 
and  in  &vour  of  themselves,  by  receiving  goods  at  their  said 
station  collected  by  themselves  after  the  time  at  which  they  would 
receive  the  complainant's  goods  and  goods  collected  and  taken 
to  such  station  by  the  complainant  to  be  carried  on  the  railway 
of  the  company;  and  to  restrain  the  company  from  subjecting 

C)  Beported  in  6  L.  R,  C.  P.  194 ;  kinson  y.  The  Great  Western  Ry.  Co., 
40  L.  J.,  C.  P.  133,  and  cited  in  Par-      post,  p.  282. 

(•>  Ante,  p.  243. 
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^^^^'  the  complainant  to  any  undue  or  unreasonable  prejudice  or  dia- 
Palmeb  advantage  in  any  respect  whatsoever  as  to  the  matters  referred 
LoKDON,      to  in  the  affidavits,  or  the  receiving  of  goods  for  the  complainant 

BsiOHTON 

AKD         A^  the  said  station  to  be  carried  on  the  railway^  with  costs. 
By  ^.^^      ^^  appeared  from  the  affidavits  on  behalf  of  the  complainant, 
that  he  carried  on  the  business  of  a  carrier  in  the  city  of  Lon- 
don and  at  South wark,  and  that  he  received  goods  and  parcels 
to  forward  to  the  country  at  his  offices  in  those  places.    That 
the  company  also  we,^e  carriers  having  an  office  in  Cannon 
Street^  near  the  complainant's  offices.     That  the  company  closed 
the  gates  of  their  station  to  the  complainant  at  6.30  p.m.,  and 
that  he  was  compelled  in  consequence  to  refuse  to  receive  goods, 
to  be  forwarded  by  the  railway  the  same  night,  after  5.30  p.m., 
whereas  the  company  collected  goods  and  parcels  firom  their 
receiving-offices  as  late  as  eight  o'clock  in  the  evening ;  and  that 
on  several  occasions  the  company's  vans  had  been  seen  to  enter 
the  station  aft;er  the  complainant's  vans  had  been  refused  admis- 
sion ;  and  it  was  believed  that  the  whole  of  the  goods  so  ad- 
mitted had  been  forwarded  by  the  trains  of  the  same  night.    It 
was  alleged,  on  behalf  of  the  company,  that  they  had  opened 
receiving-offices  for  goods  for  the  convenience  of  the  public,  and 
had  published  notice  that  goods  delivered  at  their  city  offices 
before  6  p.m.  would  be  forwarded  the  same  evening.     That 
goods  were  received  at  their  station  at   Willow   Walk  tiU 
6.30  p.m.9  and  in  some  cases  till  6.45  p.m.,  and  that  these 
arrangements  applied  to  the  company  themselves  as  well  as  to 
the  complainant.     That  6.30  p.m.  was  the  latest  hour  which 
could  reasonably  be  allowed  for  the  receipt  of  goods,  to  insure 
their  despatch  the  same  evening.     That  the  company,  firom 
their  knowledge  of  the  number  and  capacity  of  their  vans,  were 
able  to  make  preparations  for  the  goods  brought  by  them ;  and 
that  though  every  possible  precaution  was  taken  it  was  not  pos- 
sible always  to  secure  the  punctuality  of  the  vans* 

Lopes,  Q.C.,  and  Joyce  showed  cause. 

The  affidavits  filed  in  answer  to  the  rule  distinctly  show  that 
the  course  pursued  by  the  company  is,  under  all  circumstances, 
the  most  convenient  for  the  public,  and  that  no  intentional  pi^ 
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judice  or  difficulty  is  thereby  cast  upon  the  complunant  or  upon         isri. 
any  other  carrier.     The  veiy  language  of  s.  2  of  17  &  18  Vict      Palmkb 
c.  31  implies  that  the  company's  mode  of  conducting  their  busi-      Loi^if 
ness  may  without  infringing  its  provisions  operate  in   some     Bbightoh 
d^^ree  to  the  prejudice  of  individuals ;   but  to  constitute  a  South  Coast 
grouDd  of  complaint,  the  prejudice  must  be  **  undue,"  that  is, 
excessive  or  unreasonable,  or  inconsistent  with  or  not  warranted 
by  the  fair  exercise  of  the  duty  which  the  company  owes  to  the 
pnblic    This  is  the  fiur  result  of  all  the  cases  on  the  subject : 
see  Barrett  v.  Great  Northern  Ry.  Co ;  Ransome  v.  Eastern 
Counties  Ry.  Co. ;  Oxlade  v.  North  Eastern  Ry.  Co. ;  Beadell 
T.  Eastern   Counties  Ry.  Co.;  Ransome  v.  Eastern  Counties 
Ry.  Co.;    Beucenddle  v.    Great   Western  Ry.   Co.  (^Reading 
Case);  Nicholson  v.  Great  Western  Ry.  Co.;  Gartonr.  Bristol 
and  Exeter  Ry.  Co. ;  Baxendale  v.  London  and  South  Western 
Ry.  Co. ;  Palmer  v.  London  and  South  Western  Ry.  Co.  (*). 
[Bretty  J. — Do  you  contend  that  the  injunction  ought  not  to 
go,  if  the  course  habitually  pursued  by  the  company  is  pre- 
judicial to  an  individual,  and  undue  in  the  sense  of  being 
um'easonable,  provided  it  is  for  the  convenience  of  the  public  ?] 
That  is  the  result  of  the  judgment  of  Erie,  C.  J.,  in  Palmer 
V.  London    and    South    Western   Ry.    Co.  (^),   the   circum- 
staoces  of  which  are  ahnost  identical  with  the  present  case. 
[Montague  Smith,  J. — The  substantial  meaning  of  that  judg- 
ment (in  whicli  I  in  the  main  concurred)  is,  that  the  company 
must  act  fairly,  and  not  so  as  to  exclude  competitioui]     There 
must  be  a  fixed  hour  for  closing  the  station  against  the  general 
carriers ;  and  it  would  obviously  be  impossible  for  the  company, 
regard  being  had  to  the  convenient  conduct  of  their  business,  to 
relax  the  rule  in  favour  of  the  complainant.     \_Brett,  J. — The 
preference  given  by  the  company  to  their  own  trade,  whatever 
be  the  motive,  is  clearly  a  disadvantage  to  the  complainant  and 
the  other  independent  carriers.]     No  doubt  it  may  be,  but  the 
question  is  whether  it  is  undue.     The  affidavits  show  that  it  is 
only  upon  exceptional  occasions  that  the  vans  of  the  company 
are  received  into  the  station  after  the  prescribed  hour,  and  that 
the  company  do  not  systematically  violate  the  rule. 

(»)  Ante,  (0  Ante,  p.  244. 

TOL.  I.  .  '        T 
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^^^^  H.  Lloyd,  Q-C.,  and  Philbrick  in  support  of  the  rule. 

Faijikb  rpjjg  question,  which  was  left  undecided  in  Palmer  v.  London 

I/>NDOH,  ofid  South  Western  By.  Co.  (*)»  is  undoubtedly  one  of  con- 
AND  siderable  difficulty ;  but  the  company  will  find  their  way  out 
Bt.  Co.  ^^  ^^  difficulty  if  this  injunction  is  granted.  The  com* 
plaint  is  that  the  vans  of  the  complainant  are  arbitrarily 
refused  admission  into  the  goods  station  of  the  company  after 
a  fixed  hour,  viz.  6.30  p.m.,  while  those  belonging  to  the 
company  are  allowed  to  enter  an  hour-and*a-half  or  two  hours 
later,  so  that  persons  who  would  or  might  otherwise  employ 
the  complainant  or  other  independent  carriers  to  carry  their 
goods  are  obliged,  in  order  to  obtain  the  advantage  of  dispatch 
the  same  night,  to  send  them  to  the  company's  receiving  offices. 
It  is  not  denied  that  that  is  the  true  state  of  things,  and  that 
it  operates  as  a  prejudice  or  disadvantage  to  the  complainant ; 
but  it  is  sought  to  justify  the  practice  by  a  suggestion  that  it  is 
for  the  convenience  of  the  public,  and  therefore  not  an  undue 
or  unreasonable  preference  by  the  company  of  their  own  traffic; 
and  for  this  reliance  has  been  placed  upon  some  loose  egres- 
sions in  the  case  of  Beadell  v.  Eastern  Counties  Ry.  Co,  (^), 
which  were  altogether  unnecessary  to  the  decision;  there  were 
abundant  reasons  for  refiising  the  rule  in  that  case  without 
resorting  to  that  particular  one.  The  object  of  the  statute 
17  &  18  Vict.  e.  31,  so  far  as  this  point  is  concerned,  was 
to  prevent  monopolies  and  to  protect  individuals.  It  was 
passed  in  order  to  cure  the  defects  which  had  been  found  in  the 
8  &  9  Vict.  c.  20,  s.  90.  This  Court  constantly  afibrds  a 
remedy  in  cases  where  the  public  could  be  no  sufiTeren  by  the 
thing  complained  of.  Cockbum,  C.  J.^  in  Garton  t.  Bristol 
and  Exeter  By.  Co,  (^),  says :  ^^  It  is  enough  for  the  complain- 
ants to  say  that  the  company  are  giving  an  advantage  to  A* 
which  they  withhold  fix)m  them."  And  in  Attorney^General 
V.  Great  Northern  By.  Co.  («),  Kindersley,  V.-C,  says :  '*  The 
act  of  parliament  was  meant  to  provide  for  a  case  of  this 
sort  It  may  be  that  a  railway  company  acting  as  carriers 
may  finvour  some  individuals  to  the  detriment  of  others,  and  bo 

(•)  Ante,  p.  248.  O  Ante,  p.  222. 

(•)  Ante,  p.  66.  («}  29  L.  J.,  Ch.  749,  801 ;  1  Dr.  &  S.  151 
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to  give  a  preference  to  dealers  in  a  particular  article.     The         1871. 
object  of  the  act  was  to  prevent  that     Novv^  it  is  clear  that      Palheb 
the  grievance  which   this  act  was  intended  to  prevent  was      lo^[k)k 
where  a  certain  individual  was  suffering  detriment  by  reason     ^^^^^ 
of  the  company  not  acting  impartially  between  that  indivi-  South  Coast 
dual  and  some  other  person,  or  it  might  happen  between  two 
companies.     But  it  must  be  a  case  of  private  mischief  arising 
from  partiality  on  the  part  of  the  railway  company  with  respect 
to  the  carriage  of  the  goods  of  those  individuals."     The  judg- 
ment of  Cockburn,  C«  J.,  in  Baxendale  t.  Great  Western  Ry. 
Co,  {Reading  Case)  (^),  is  to  the  same  effect ;  as  also  are  the 
cases  of  Ransome  v.  Eastern   Counties  Ry.   Co. ;  Harris  v. 
Cockermouth  and  Workington  Ry.  Co.  and  Nicholson  v.  Great 
Western  Ry.  Co.  (»o). 

The  motive  for  the  preference  which  some  of  the  cases  have 
hdd  to  be  justifiable  must  be  found  in  the  nature  of  the  traffic 
itself.     This  is  further  illustrated  by  the  cases  of  Cooper  v. 
London  and  South  Western  Ry.  Co.,  and  Baxendale  v.  Great 
Western  Ry.  Co.  {Bristol  Case)  (").     An  attempt  has  also  been 
made  to  show  that  the  conduct  complained  of  is  exceptional 
or  accidental  only.     If  so  it  cannot  be  the  convenience  of  the 
public  that  is  consulted.     But  the  affidavits  filed  on  the  part 
of  the  complainant  conclusively  show  that  what  he  complains 
of  is  not  exceptional,  but  is  of  every  day's  occurrence  and  the 
result  of  a  ^stematic  design  on  the  part  of  the  company  to 
moDopolize  the  whole  carriage  of  goods  in  direct  contravention 
of  the  statute.      [^Montague  Smith,  J. — Public  convenienoe, 
00  doubt,  is  an  element  to  be  taken  into  account  in  considering 
what  is  undue  or  unreasonable ;  but  public  convenience  is  not 
to  be  regarded  exclusively.]     It  is  impossible  to  read  the  affi- 
davits here  without  coming  to  the  conclusion  that  the  com- 
pany systematically  exclude  the  vans  of  all  other  carriers  after 
6.30  p.m.9  and  admit  their  own ;  so  that  practically  the  rule 
they  lay  down  for  closing  their  gates  at  that  hour  diverts  all 
the  late   and   most  important  traffic  to  their  own  receiving 
offices.     In  truth,  they  themselves  create  the  very  difficulty 

(»)  Ante,  p.  207.  (»')  Ante,  pp.  186, 191. 

CO  ^nte,  pp.  63, 97, 121. 
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^^'^^-         they  rely  on  as  constituting  the  exceptional  case.     One  &l]acy 
Falmeb      which  lurks  in  the  powerful  argument  contained  in  the  judg- 
IA)NDON,      ment  of  Erle^  C.  J.,  in  Palmer  v.  London  and  South  Western 
AND         -^y-  Co,  (*^),  is  the  suggestion  that  this  act  of  parliament  is  of 
B,Y.  Co.^^  *  penal   character.     That  clearly  is   not   so ;   it   is  a  highly 
remedial  act ;  one  of  its  infinitely  various  objects  was  to  pre- 
vent the  creation  of  monopolies  by  powerfiil  bodies — ^to  prevent 
preferences  of  any  kind  which  would  lead  to  that  result.     The 
cases  of  Jtansome  v.  Eastern  Counties  By.  Co.,  and  Nicholson 
V.  Great  Western  Ry.  Co.  ("),  show  the  limits  within  which 
the  prohibitory  words  of  s.  2  of  the  act  are  to  be  fairly  con- 
strued. 

Cur.  adv.  vult. 

Keating,  J. — In  this  case  David  Palmer,  a  carrier,  complains 
against  the  London  and  Brighton  Bailway  Company  that  they 
give  undue  and  unreasonable  preference  to  their  own  company 
in  the  dispatch  of  goods  from  their  stations,  and  prays  an 
injunction  restraining  the  company  from  further  continuing 
such  undue  preference  in  violation  of  the  17  &  18  Vict  c.  31, 
s.  2. 

It  appears^  that  the  railway  company,  no  doubt  with  the 
object  of  sharing  in  the  profits  to  be  derived  firom  the  carriage 
of  small  parcels,  have  established  a  large  number  of  receiving 
offices  in  various  parts  of  the  metropolis  for  the  purpose  of 
collecting  such  parcels  by  means  of  numerous  waggons  and 
vans ;  and  the  complainant  alleges  that  whereas  if  his  waggons 
with  goods  arrive  at  the  railway  station  after  half-past  6  o'clock 
p.m.,  they  are  not  allowed  to  enter  so  as  to  forward  the  goods 
the  same  night,  the  waggons  of  the  company  are  received  with 
their  goods  as  late  as  7,  half-past  7,  and  even  later,  and  the 
goods  dispatched  by  the  trains  of  the  same  night;  that  this 
practice  was  and  is  constantly  and  continuously  pursued,  the 
effect  of  which  is  to  induce  many  of  the  customers  of  the  com- 
plainant to  take  their  goods  to  the  company's  receiving  offices 
in  preference  to  his,  and  thus  to  secure  for  the  company  a 

(••)  Ante,  p.  244.  (»»)  Ante,  pp.  109, 121. 
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monopoly  of  what  he  termed  "  the  late  traflSc,"  inasmuch  as        1871. 

persons  wishing  to  send  goods  would  naturally  resort  to  the  Falmeb 

offices  from  which  they  could  be  dispatched  at  the  latest  hour.  London, 

The  damage  thus  caused  to  the  complainant's  trade  would  of  ^"^^JJ^^* 

course  be  obvious;  and  he  sets  forth  instances  of  loss  of  custom  South  Coast 

,  _  _  .  Ry.  Co. 

and  expense  caused  by  a  necessary  resort  in  many  cases  to 

other  and  more  distant  railways  for  the  dispatch  of  his  goods. 

The  answer  of  the  railway  company  to  this  complaint  sets 
forth  the  system  upon  which  they  profess  to  conduct  their 
business^  which  is  the  establishment  of  the  hour  of  half-past 
6  p.m.  as  the  latest  hour  at  which  goods  are  to  be  received  at 
the  station  for  dispatch  the  same  night.     They  state  this  rule 
to  be  equally  applicable  to  their  own  vans  and  carts  as  to  those 
of  the  complainant  and  other  carriers,  and  allege  that  any 
departure  from  the  role  in  their  own  &vour  was  accidental  and 
occasional  only ;  that,  in  consequence  of  the  distance  of  many 
of  their  receiving  offices  iS:om  the  station,  their  number,  the 
crowded  state  of  the  streets  causing  stoppages,  and  the  like, 
some  of  their  waggons  may  have  been  late,  but  that  the 
instances  were  rare,  accidental,  and  by  no  means  systematic. 
It  was  indeed  aigued  in  addition,  on  behalf  of  the  company, 
that  even  if  the  preference  were  systematic,  yet,  provided  it 
were  for  the  convenience  of  the  public  at  large,  it  would  be 
allowable ;  and  for  this  position  the  judgment  of  ErUy  C.  J., 
in  the  case  of  Palmer    v.  London  and  South  Western  Ry. 
Co,  (>*),  was  referred  to.     I  do  not  think  that  the  Lord  Chief 
Justice  in   that  case  intended  to  lay  it  down  that  a  com- 
pany might  create  a  monopoly  in  its  own  &vour  to  the  dis- 
advantage of  the  rest  of  the  trade,  even  to  suit  the  convenience 
of  the  public,  but  merely  that  in  determining  what  amount  of 
departure  from  a  general  rule  would  be  justifiable,  public  con- 
venience was  an  element  in  the  consideration  of  such  a  question, 
and  that  in  that  particular  case  the  company  were  justified  in 
what  they  had  done.     But  it  is  enough  to  say,  in  the  present 
case,  that  no  such  question  is  raised  by  the  affidavits  on  the 
part  of  the  company,  and  therefore  it  is  not  necessary  to  express 
an  opinion  upon  it.     Not  only  is  it  not  stated  that  a  systematic 

('*)  Ante,  p.  244. 
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1871.         admission  of  their  own  vans,  to  the  exclusion  of  those  of  other 

Palmes      carriers,  would  be  for  the  benefit  of  the  public,  but  they  deny 

LoNDOK,      ^^^  A^y  Buch  has  taken  place,  and,  on  the  contrary,  they  all^e 

^*Ai«r^*    that  the  system  upon  which  they  carry  on  their  business  and 

South  Coast  which  must  be  taken,  as  against  them,  to  be  that  best  suited  to 

the  convenience  of  the  public,  is  an  impartial  adherence  to  the 
rule  that  all  goods  must  arrive  at  the  station  not  later  than  half- 
past  6  o'clock,  whilst  the  exceptions  in  their  own  favour  have 
been  infi*equent  and  accidental.  And,  if  such  were  clearly 
established  to  have  been  the  case,  in  my  opinion  this  Court 
ought  not  to  interfere,  nor,  indeed,  did  Mr.  Lloyd^  who  argued 
for  the  complainant,  contend  otherwise.  The  question,  there- 
fore, really  is,  whether  the  company  by  their  afiSdavits  have  made 
out  their  allegation  in  answer  to  the  strong  case  made  by  the 
complainant ;  and  I  think  they  have  not  No  matter  of  &ct 
stated  by  the  complainant  is  denied :  and,  although  the  state- 
ments on  the  part  of  the  company  as  to  some  of  the  occasions 
referred  to  are  probably  accurate,  yet  I  entertain  no  doubt, 
looking  to  the  affidavits  on  both  sides,  that  what  may  possibly 
have  originated  in  accident  has  now  grown  into  a  system,  and 
that  the  complainant  has  good  ground  for  seeking  the  protec- 
tion of  this  Court* 

I  am  therefore  of  opinion  that  the  rule  should  be  made  ab- 
solute, and  with  costs,  as  the  present  case  is  very  similar  to  the 
cases  already  decided  of  Gorton  v.  Bristol  and  Exeter  Ry, 
Co,  (**),  and  Baxendale  v.  Great  Western  Ry.  Co*  ('*),  and 
quite  in  accordance  with  the  principle  prescribed  by  the 
legislature,  and  followed  by  all  the  Courts. 
My  Brother  Brett  concurs  in  this  judgment. 

Montague  Smithy  J. — I  agree  with  my  learned  Brothers  that 
this  rule  should  be  made  absolute,  and  upon  the  ground  stated 
in  my  Brother  Keating* s  judgment. 

It  is  unnecessary  to  consider  what  the  result  of  the  applica- 
tion ought  to  have  been,  if  it  had  appeared  that  the  reasonable 
convenience  of  the  public  in  sending  late  parcels  could  not  have 

(«♦)  Ante,  p.  218.  (»»)  {Reading  Que),  ante,  p.  202. 
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been  satisfied,  except  by  means  of  the  admission  of  the  com-         isn. 


pany's  own  collecting  vans  to  the  station  at  a  later  hour  than       palmsb 
those  of  other  carriers.     K  it  had  been  shown  by  the  company      jj^^i^^ 
that  no  practicable  arrangements  could  be  made  by  which  the     Briohton 
convenience  of  the  public  with  reference  to  the  transport  of  sotrrs  Coast 
these  late  parcels,  and  the  trade  interests  of  the  other  carriers,  ^^ 

could  both  have  been  satisfied,  and  the  question  had  been  raised 
what  in  such  a  state  of  things  should  be  done,  it  might  have 
been  contended,  upon  the  reasoning  of  the  judgment  of  Erie, 
C.  J.,  in  Palmer  v.  South  Western  Ry.  Co.  (**)y  in  which 
in  the  main  I  concurred,  that,  the  convenience  of  the  public 
being  the  primary  object  in  railway  legislation,  the  private 
interests  of  the  carriers  must,  in  the  exceptional  case  of  these 
kte  parcels,  be  subordinated  to  it;  and  that,  although  the 
necessary  consequence  might  be  to  give  some  advantage  to  the 
company,  it  was  not,  therefore,  in  the  words  of  the  statute  an 
^  undue  "  preference,  but  an  advantage  arising  fix)m  the  inevi- 
table conditions  of  the  traffic. 

But,  to  raise  such  a  question,  it  would,  I  apprehend,  be 
required  of  the  company  to  show  that  their  arrangements  were 
made  with  a  view  to  the  necessities  of  the  public,  and  that  there 
were  no  practicable  means  by  which  other  carriers  could  be  in- 
cluded in  these  or  similar  arrangements. 

I  agree,  however,  that  the  affidavits  in  this  case  do  not  raise 
this  question ;  and  I  refer  to  it  only  for  the  purpose  of  saying 
that  in  my  view  our  present  position  does  not  affect  it. 

Bule  absolute  with  costs  C^). 


('•)  Ante,  p.  244. 

{J^  It  will  be  observed  that  the  com- 
peny  nieed  a  different  iasae  in  this  caaa 
from  that  in  Palmer  t.  The  London 
and  South  Western  By,  Co.  There 
they  jostified  the  difference  of  treat- 
ment npoQ  grounds  of  pnblic  conre- 
nieoce ;  here  they  did  not  seek  to  justify 
it,  but  alleged  that  the  difference  was 
acddentaL 


It  wonld  appear  that  the  violation  of 
equality  complained  of  should  be  syste- 
matic, and  have  the  element  of  con* 
tinuance  in  it,  for  an  injunction  to  issue. 
See  per  Polloch,  C.  B. ;  in  Sutton  v. 
South  JEoitem  Ry,  Co.,  L.  B.,  1  Exch. 
82,  and  Great  Weetem  By.  Oo.  v.  Sut- 
ton  (H.  L.),  88  L.  J.,  Exch.  177.  See 
also  Wannan  v.  Scottish  Central  By, 
Of.,  ante,  p.  242,  per  Lord  Benhohne, 
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'^^V^}^'  Parkinson 

1871. 
V, 


The  Great  Western  Railway  Company  (*). 

Carrier^  General  Order  for  Delivery  of  Oood$^  Undue  Preference  and 

undn^  Prejudice. 

The  Great  Western  Railway  Company  had  an  office  at  Cirencester  for  the 
reception  of  goods  to  be  carried  by  them  on  their  railway,  and  an  agent  there,  to 
whom  goods  arriving  at  the  station  addressed  to  persons  residing  in  Cirencester 
were  intrusted  for  deliTeiy  on  account  and  for  the  profit  of  the  company.  The 
complainant,  a  common  carrier  at  Cirencester,  complained  that  the  company 
refnaed  to  recognize  or  act  npon  general  orders  signed  by  the  consignees  of  goods, 
directing  the  company  to  hand  over  to  him  (the  complainant)  for  deUveiy  all 
goods  which  might  arrlye  at  the  Cirencester  station  addressed  to  snch  consignees, 
but  that  they  required  him  (the  complainant)  to  produce  on  each  occasion  a  special 
order  describing  the  particular  goods  which  the  consignees  desired  to  have  deli- 
vered to  them  by  him,  no  snch  special  (or  any)  orders  being  required  from  their 
own  agent : — 

Held,  that  this  was  ground  for  an  injunction  nnder  the  Railway  and  Canal 
Traffic  Act,  1854,  s.  2,  it  being  an  undue  and  unreasonable  prejudice  to  the  com- 
plainant in  the  conduct  of  his  business  of  a  carrier,  and  an  undue  piefersnce  and 
advantage  to  the  company  themselves. 

BuLE  obtained  on  behalf  of  J.  G.  Parkinson,  a  common  car- 
rier, calling  upon  the  Great  Western  Bailway  Company  to 
show  cause  why  a  writ  of  injunction  under  the  Railway  and 
Canal  Traffic  Act,  1854,  should  not  issue  enjoining  them  to 
desist  from  giving  themselves  and  certain  carriers  an  undue 
advantage,  and  from  subjecting  the  complainant  to  undue  and 
unreasonable  prejudice,  and  to  afford  him  reasonable  fiicilities 
fi)r  the  receiving  and  delivering  of  traffic  conveyed  by  their  rail- 
way,  by  recognizing  and  acting  on  aU  general  orders  from  con- 
signees  of  goods  for  delivery  of  goods  to  the  complainant  at  the 
Cirencester  railway  station,  with  costs.  The  grievance  of  which 
Mr.  Parkinson  complained  was,  in  substance,  that,  although  a 
number  of  traders  in  Cirencester  and  its  neighbourhood  had 
lodged  with  the  company  general  orders  or  authorities  for  the 
delivery  to  him  of  goods  arriving  at  the  Cirencester  station 

(>)  Beported  in  L.  B.,  6  C.  P.  544. 


TRAFFIC  OF  CABEIERS. 


281 


consigned  to  them,  the  company,  with  a  view  of  Becurmg  to 
themselves  the  profit  derived  from  the  cartage  of  such  goods 
to  their  destination,  refiised  to  recognize  or  to  act  upon  such 
general  orders,  but  required  Parkinson  to  produce  a  special 
order  in  each  case  describing  the  particular  goods  to  be  handed 
oyer  to  him  for  delivery. 

The  affidavit  of  Parkinson  set  out  a  letter  from  his  attorneys 
to  the  company,  complaining  of  the  refusal  of  their  officers  at 
Cirencester  to  deliver  to  him  the  goods  of  Messrs.  Parry  and 
Son,  and  of  those  other  traders  who  had  lodged  or  might  lodge 
general  authorities  for  that  purpose,  while  they  required  no 
other  carrier  to  furnish  special  orders  in  each  case,  and,  in  the 
case  of  one  Budd,  no  order  at  all  was  required;  to  which  Mr. 
Grierson,  the  general  manager  of  the  company,  replied,  that 
Budd  was  the  agent  of  the  company,  and  that  they  required  all 
persons  acting  in  a  similar  capacity  to  the  complainant  to  frir- 
nish  a  special  order  from  the  consignees. 

It  was  stated  in  an  affidavit  on  behalf  of  the  company  that 
they  insisted  upon  delivering  goods  in  accordance  with  the 
addresses  affixed  thereto,  or  in  accordance  with  the  egress 
directions  given  by  the  consignors  to  the  company  at  the  time 
of  the  making  of  the  consignments,  and  that  they  refrised  to  act 
open  general  orders  of  the  consignees  for  delivery  thereof;  that 
it  would  cause  great  trouble,  public  inconvenience,  and  delay, 
if  the  company  were  to  act  upon  general  orders  or  authorities 
for  the  delivery  of  goods ;  and  that  the  company  had  no  inten- 
tion of  prejudicing  Parkinson  in  his  business. 

Manisty^  Q.  C,  and  J.  Digby^  showed  cause.  It  is  not 
every  preference  or  every  prejudice  that  is  the  proper  subject 
for  an  application  for  relief  under  this  statute :  to  entitle  a  party 
to  complain,  it  must  be  shown  that  the  preference  or  prejudice 
so^ested  is  undue  (*),  and  intentionally  given  or  inflicted.  To 
judge  of  this,  regard  must  be  had  to  all  the  surrounding  circum* 
stances,  not  forgetting  the  &ir  interests  of  the  company: 
Nicholson  V.  Great  Western  Ry.  Co.;  West  v.  London  and 
North   Western  Ry.   Co.;  Palmer  v.  London   and  Brighton 

(*)  As  to  this  see  Napier  ?.  Glasgow  and  South  Western  Ry,  Co.,  post,  per 
Lord  Ardmillan, 


1871. 
Fabkinsov 

V. 

Great 

Western 

Ry.  CJo. 
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1871.  By.  Co.  (^).  The  complaint  here  is,  that  the  company  refuse 
Pabkinbov  to  deliver  at  their  station  at  Cirencester  to  the  complainant 
Oi^T  goods  arriving  there  consigned  to  persons  residing  in  tk 
li^TBBN  town  and  neighbourhood,  without  a  special  or  particaltf 
order  or  authority  for  that  purpose,  and  that  they  will  not 
recognize  or  act  upon  a  general  order  or  authority  applic- 
able to  all  goods  coming  there  consigned  to  those  persons. 
It  is  obvious  that  it  would  be  impossible  for  the  company 
to  carry  on  the  business  of  railway  carriers  at  all,  if  their 
servants  are  bound  to  attend  to  all  these  general  orders.  Snch 
orders  may  be  and  often  are  signed  by  large  numbers  of  per- 
sons, requiring  that  all  goods  consigned  to  any  one  of  them 
should  be  delivered  to  the  complainant.  To  require  the  com- 
pany to  obey  such  an  order  would  be  imposing  upon  them  an 
enormous  risk ;  for  they  would  be  liable  to  the  consignors  if  the 
goods  were  delivered  to  a  stranger:  Stephenson  v.  Ilart{^). 
The  difficulty  and  delay  which  would  result  fix)m  requiring  the 
servants  of  the  company  to  compare  the  address  upon  each  par- 
cel with  the  orders  deposited  with  them,  in  order  to  see  whether 
the  goods  are  to  be  delivered  in  ordinary  course  to  the  con- 
signee or  to  some  carrier  named  by  him,  would  not  only  be  in- 
jurious to  the  company  but  also  inconvenient  to  the  public. 
[  Willesy  J. — The  complaint  is,  that  the  company  require  more 
formalities  fix)m  the  complainant  than  they  do  from  their  own 
agent,  and  so  impose  an  undue  prejudice  upon  him  in  the  exer- 
cise of  his  business  as  a  carrier.]  All  the  cases  show  that  the 
reasonable  convenience  of  the  company  is  to  be  consulted  as 
well  as  the  convenience  of  the  public ;  and  it  is  for  the  Court  to 
say  whether  the  course  laid  down  by  the  company  for  the  con- 
duct of  their  traffic  is  not  such  as  best  to  secure  both.  Seeing 
that  there  is  no  appeal,  a  clear  case  should  be  made  out  for  the 
extraordinary  interference  of  the  Court  in  favour  of  a  private 
individual. 

H.  JameSy  Q.C.,  and  Lord^  were  not  called  upon. 

JVilks,  J. — The  conclusion  which  I  draw  from  Mr.  Grierson's 
letter  is,  that  justice  requires  that  this  rule  should  be  made 

(»)  Ante,  pp.  121, 166,  271.  (*)  4  Bing.  476. 
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absolnie ;  and  I  feel  it  to  be  quite  uimecessary  to  refer  to  any 
affidarit.     In  that  letter  the  company's  district  manager  has 
laid  down  clearly  what  the  company  mean  to  do.     It  appears 
that  a  claim  was  made  by  Mr.  Parkinson,  who  is  a  carrier  at 
Cirencester,  upon  the  company,  at  their  station  at  Cirencester, 
to  deliver  .to  him  goods  consigned  to  persons  there,  upon  a 
general  order  or  authority  in  the  following  terms : — *^  You  will 
be  good  enfiugh  to  deliver  to  Mr.  Parkinson,  at  the  Cirencester 
railway  station,  all  goods  that  may  arrive  consigned  to  us.** 
This  order  was  signed  by  the  p€arsons  who  wished  to  have  their 
goods  delivered  to  them  through  Parkinson,  and  was  addressed 
to  the  manager  of  the  company's  goods  department.     That  was 
a  general  request.   Indeed,  it  was  not  likely  that  the  consignees 
could  in  all  cases  say  what  specific  goods  were  coming.     No 
question  arises  as  to  the  form  in  which  the  thing  was  to  be 
delivered.     We  must  assume,  therefore^  that  the  direction  was 
particular  enough.  Here  is  Mr.  Grierson's  answer  as  to  that : — 
'^  With  reference  to  Mr.  Parkinson's  complaint  of  the  refusal 
of  the  company's  officers  to  hand  to  him  at  Cirencester,  for 
delivery,  the  goods  of  Messrs.  Parry  and  Son  and  other  traders 
who  have  lodged  or  may  lodge  general  authorities  for  that 
purpose^  I  have  to  state  that  it  is  not  the  practice  of  the  com- 
pany to  accept  or  act  upon  general  orders  or  authorities  from 
consignees  for  the  delivery  of  goods    in  Cirencester"  —  no 
soggestion  is  made  as  to  any  difficulty  of  identification — *^  but 
on  the  contrary,  they  require  all  carriers  and  persons  acting 
in  •  Biimlar  capacity  to,  and  carrying  on  their  booness  in 
the  same  way  as  Mr.   Parkinson,  to  finnish  written  orders 
from  the  consignees,  properly  specifying  the  particular  goods 
which  the  oonsigiieea  deare  to  be  delivered  up  by  the  company 
to  the  person  applying  for  the  delivery."     The  carrier,  there- 
fore, is  required  to  send  to  the  consignee  for  a  specific  order  for 
each  parcel  before  the  company  wiU  deliver  it  to  him.   In  other 
words,  he  is  to  be  so  delayed  that  delivery  through  him  would 
be  impracticable.      Now,  what  is  the  reason  given  ?     "  The 
company  carry  on  at  Cirencester  the  ordinary  business  of  a 
railway  company,  but  also  that  of  common  carriers,  and  inci- 
dentally thereto  undertake  the  collection  and  delivery  of  goods 
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in  the  town,  and  have  an  office  there."  The  obvious  meaning 
of  that  is,  that  Mr.  Parkinson's  carrying  on  the  same  busmesa 
would  interfere  with  theirs.  The  letter  goes  on : — "  Mr.  Budd 
is  employed  by  the  company  as  their  sole  agent  for  the  collec- 
tion and  delivery  of  all  goods  which  the  company  undertake  to 
collect  or  deliver  in  Cirencester,  and  also  for  the  collection 
there,  on  their  behalf,  of  moneys  due  to  the  company  for  the 
carriage  and  collection  and  delivery  of  goods.  He  also  keeps 
for  them  the  above-mentioned  office  in  Cirencester,  answers 
inquiries  for  them,  and  attends  to  their  general  business,  and 
renders  them  various  other  services.  Mr.  Budd,  therefore,  is  a 
member  of  the  company's  staff,  and  in  fik^t  their  servant,  and 
acts  under  the  direction  of  the  company,  and  is  subject  to  their 
immediate  control,  and,  moreover,  undertakes  and  is  responsible 
to  them  for  the  due  and  safe  collection  and  delivery  in  Ciren- 
cester of  goods  which  the  company  are  bound  to  collect  and 
deUver  there  as  common  carriers.  These  arrangements  with 
Mr.  Budd  are  essential  and  necessary  for  the  efficient  and 
proper  management  of  the  company's  traffic,  and  the  proper 
and  speedy  collection  and  delivery  of  the  goods,  and  conduce 
greatly  to  the  advantage  and  convenience  of  the  public" 

Now  let  us  see  what  are  the  provisions  of  the  Railway  Traffic 
Act  on  the  subject,  and  what  are  the  authorities  upon  it.  The 
act  gives  the  consignees  the  right  to  receive  their  goods  at  the 
station  without  being  obliged  to  employ  any  intermediate  hands. 
The  matter  was  distinctly  considered  by  this  Court  in  three 
cases,  and  it  was  decided  the  company  have  no  right,  against 
the  will  of  the  consignees,  to  insist  upon  carting  goods  to  their 
destination  either  by  themselves  or  by  any  other  person  em- 
ployed  by  them,  even  where  no  extra  charge  is  made  for  that 
purpose  (^).  It  has  been  said  that  Mr.  Parkinson  does  not 
represent  the  public,  and  that,  to  warrant  the  Court  in  inters 
fering,  some  public  inconvenience  or  grievance  must  be  shown. 
I  agree  that,  if  a  private  individual  comes  forward  to  complain 
of  a  grievance  peculiar  to  himself,  the  Court  will  regard  his 


(^)  BaxendalsY.  Great  Western  Ry.      and  Exeter  Ry,  Of,,  anU,  ^  202, 
Q>.  [Reading  Casey,  Garton  v.  Great      214^  21S. 
Weitern  Ry,  Ca,,  and  Garton  t.  Bristol 
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application  with  considerable  jealousy.  But  here  is  a  person 
who  carries  on  the  business  of  a  common  carrier,  and  who  is 
told  by  the  company's  manager,  '^  You  shall  not  use  our  railway 
unless  you  employ  us  as  common  carriers  off  the  railway.**  I 
think  we  must  regard  Mr.  Parkinson  as  representing  all  those 
persons  in  Cirencester  who  choose  to  employ  him  and  not  the 
company  to  convey  from  the  railway  goods  which  come  there 
consigned  to  them. 

The  second  section  of  the  Railway  and  Canal  Traffic  Act, 
1854,  lays  down  the  law  thus: — [the  learned  judge  read  the 
section,  see  ante,  p.  1,  and  continued].  It  is  unnecessary  to 
read  any  further ;  that  is  quite  enough  to  show  that  the  com- 
pany are  bound  to  give  reasonable  facilities  to  all  persons  using 
their  railway,  and  without  undue  preference  for  anyone.  It  is 
true  the  company  have  a  right,  if  they  think  proper,  to  receive 
and  deliver  goods  carried  by  their  railway,  and  to  make  charges 
for  such  receipt  and  delivery.  But  it  is  also  true  that  they 
cannot  give  to  themselves  any  undue  or  unreajsonable  preference 
or  advantage,  because  in  doing  so  they  would  be  withholding 
from  the  complainant  and  other  carriers  and  the  public  such 
reasonable  &cilitie8  for  the  receiving  and  forwarding  and 
delivering  of  traffic  as  the  act  says  they  shall  have.  They 
cannot  be  allowed  to  substitute  some  other  mode  of  getting  the 
goods  to  or  fix)m  the  station,  for  that  which  their  customers 
think  fit  to  adopt.  Now,  let  us  see  if  that  is  not  borne  out  by 
the  authorities.  It  will  be  sufficient  for  this  purpose  to  refer  to 
the  cases  which  are  to  be  found  in  the  fifbh  and  sixth  volumes 
of  the  Common  Bench  Reports,  N.  S. 

In  Baxendale  v.  Great  Western  Ry.  Co.  (^Reading  Case)  (^), 
it  appeared  that  down  to  a  recent  period  the  Great  Western 
Railway  Company  charged  a  uniform  rate  of  Zs.  6d.  per  ton 
on  all  goods  in  a  particular  class  conveyed  on  their  rail- 
way between  Reading  and  Paddington.  These  goods  were 
collected  and  delivered  (principally)  by  Pickford  &  Co.,  at  a 
charge  of  4s.  lOd.  per  ton.  The  company  raised  their  charge 
for  carrying  goods  under  500  lbs.  weight  to  Ss.  4d.  per  ton. 
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being  the  aggregate  of  the  former  charge  for  carrying  and  tliat 
for  collecting  and  delivering ;  with  an  intimation  to  the  public 
that  they  would  collect  and  deliver  goods  free  of  all  charge. 
The  real  purpose  of  this  arrangement  was  made  apparent  to  the 
Court  to  be,  to  compel  persons  desiring  to  have  their  goods 
conveyed  by  their  railway  to  employ  the  company  to  coQect 
and  deliver  such  goods,  and  thus  to  secure  this  business  and 
the  profit  of  it  to  themselves,  as  well  as  to  exclude  the  com- 
plainants fi:om  competing  with  them  in  this  department  of 
business.  The  Court  held  that  this  was  an  undue  preference 
by  the  company  of  themselves  in  their  separate  character  of 
carriers  beyond  their  line,  and  an  unreasonable  disadvantage 
imposed  on  the  complainants.  The  effect  of  that  decision  is 
that  it  is  not  lawful  for  a  railway  company  to  give  an  advantage 
to  themselves  over  other  carriers  in  the  carriage  of  goods  to 
and  from  their  stations.  An  application  was  afterwards  made 
to  the  Court  to  re-hear  the  question  on  the  ground  that  no 
profit  was  made  either  by  the  company  or  by  the  carriers  upon 
the  charges  for  collecting  and  delivering  goods  for  their 
customers  at  the  respective  stations;  but  the  Court  refused 
to  do  so :  Gorton  v.  Great  Western  By.  Co,  (^)  The  lesolt  is 
that  such  a  mode  of  conducting  their  business,  even  though 
productive  of  no  profit  to  the  company,  will,  if  it  throws  a 
difficulty  on  a  competing  carrier  in  the  way  of  his  trade,  render 
the  company  amenable  to  an  injunction. 

The  last  case  I  would  refer  to  is  Gorton  v.  Bristol  and 
Exeter  Ry.  Co.  (^)  The  company  closed  their  goods  station 
at  Bristol  at  5.15  p.m.  against  all  persons  except  their  agent. 
Wall,  who  had  a  receiving*house  about  a  mile  distant  tcom 
the  station,  and  from  whom  the  company  received  goods  up 
to  8  p.m.  Wall  made  a  certain  charge  for  the  conveyance 
of  goods  from  the  receiving-house  to  the  station.  Upon  the 
complaint  of  a  rival  carrier  that  the  refiisal  to  receive  goods 
sent  by  him  to  the  station  after  5.15,  unless  sent  through  the 
receiving-house  of  Wall,  was  imposing  upon  him  an  undue 
prejudice  within  the  statute,  the  Court  made  absolute  a  role 


(7)  Ante,  p.  214. 
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for  an  injunction^  although  it  was  sworn  on  the  port  of  the  igji. 
company  that  the  goods  so  brought  to  the  station  by  Wall  came  pabkinson 
there  properly  classified^  weighed^  and  prepared  for  loading.  It 
IB  obyious^  therefore,  that  the  statute  makes  it  the  duty  of  the 
company  to  receive  goods  at  and  deliver  them  fix)m  the  station 
to  the  consignee  or  anyone  authorized  by  him  to  receive  them, 
and  not  to  throw  difficulties  in  his  way.  The  manager's  letter 
and  the  complainant's  affidavits  satisfy  me  that  the  impediments 
placed  in  the  way  of  the  complainant  were  the  result  of  a 
deliberate  design  to  impose  upon  him  an  undue  prejudice,  and 
to  obtain  for  the  company  an  undue  preference  and  advantage 
in  their  trade  of  competing  carriers. 

It  was  urged  that  great  difficulties  might  arise  to  the  com- 
pany if  they  are  obliged  to  act  on  these  general  orders,  inasmuch 
as  they  would  run  the  risk  of  delivering  the  goods  to  a  stranger. 
But  we  cannot  make  any  distinction  of  persons  in  a  case  like 
the  present.  The  company  have  no  right  to  prefer  themselves 
or  any  one  carrier  to  another.  Besides,  this  is  only  complain- 
ing of  what  is  the  ordinary  state  of  things.  Upon  the  whole  I 
am  of  opinion  that  the  complainant  has  brought  himself  within 
the  words  of  s.  2  of  the  Bailway  Traffic  Act,  as  explained  by 
the  decisions^  and  therefore  that  he  is  entitled  to  have  this  rule 
made  absolute,  with  costs. 


Byles  and  Keating  ^  J  J.,  concurred. 


C)  The  dedsion  in  this  case  appears 
to  be  in  oooflict  with  that  in  Wannan 
r.  Tke  SeoUUh  Central  JRy.  Co,,  ante, 
p.  237,  nnleas,  indeed,  this  is  regarded  as 
more  strictlj  ccnning  within  the  case 
mppoeed  bj  Lord  Benkolme,  when  he 
there  njs  :--<*  Had  the  company  syi- 


Bule  absolute  (9). 


temoHcally  refused  to  cany  ont  the 
direction  on  the  addresses,  this  would 
have  been  a  breach  of  contract,  and 
also  would  hare  exhibited  an  instance 
of  nndae  prejudice;''  and  see  also 
note  ( *^)  in  Palmer  ▼.  London,  Brighton 
and  South  Cooit  By.  Co,  ante,  p.  279. 
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Jnne  16,  BeNNETT 

1859. 

— r. 


The  Manchester,  Sheffield  and  Lincolnshire  Railway 

Company  ('). 

Maintenance  of  Dock — Navigation--  Undue  Preference. 

m 

The  Manchester,  Sheffield  and  Lincolnshire  Railway  Companj  were  the  pto- 
prietors  of  the  Grimsbj  Old  Dock,  and  also  of  another  dock  called  the  Grimsby 
New  Dock,  oommnnicating  with  their  railway.  Bj  act  of  parliament  the  com- 
panj  was  authorized  and  required  to  maintain  the  Old  Dock  and  the  approach 
thereto  of  a  giyen  depth :— Held,  that  the  failure  to  perform  this  duty,  so  that  the 
dock  and  its  approach  became  silted  up,  and  the  depth  of  water  therein  insuffi- 
cient for  yessels  to  get  to  the  wharfs  adjoining,  was  not  the  subject  of  redre« 
under  the  Railway  and  Canal  Traffic  Act,  1864,  althongh  it  was  suggested  that 
the  object  of  the  company  was  to  discourage  the  traffic  to  the  old  dock  and  to 
divert  it  to  the  new  one. 

And  iemble,  that  the  dock  or  haven  was  not  a  canal  or  navigation  within  the 
statute. 

Per  Bylet,  J.— The  act  refers  to  preferences  given  to  one  person  or  class  of 
persons  over  another  in  the  traffic  along  the  same  railway  or  canal. 

Cleasby^  on  bchaJf  of  the  complainants,  moved  for  a  rule  calling 
upon  the  Manchester,  Sheffield  and  Lincolnshire  Railway  Com- 
pany to  show  cause  why  a  writ  of  injunction  should  not  issue 
against  them  under  the  Railway  and  Canal  Traffic  Act,  1854, 
enjoining  them  to  give  the  applicant  the  facilities  required  to 
be  afforded  by  the  218th  section  of  their  Consolidation  Act 

The  Manchester,  Sheffield  and  Lincolnshire  Railway  Com- 
pany were  the  proprietors  of  the  Grimsby  Old  Dock,  which, 
by  the  218th  section  of  their  act,  12  &  13  Yict.  c.  81,  lliey 
were  bound  to  maintain  of  a  certain  depth. 

It  appeared  from  the  affidavits  that  the  complainants  were 
the  proprietors  of  mills  and  warehouses  adjoining  the  Grimsby 
Old  Dock,  and  had  a  right  to  take  ships  with  cargoes  of  mer- 
chandise alongside  their  premises  on  payment  of  certain  dock 
dues.  That  in  the  year  1852  the  railway  company  opened  a 
new  dock  at  Great  Grimsby.  That  mnce  the  opening  of  the 
new  dock  the  company  had  allowed  the  channel  or  &irway  of 
the  old  dock  to  become  silted  up,  and  that  in  consequence  the 

(»)  Reported  in  6  C.  B.,  N.  S.  707. 
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complainants  and  several  other  merchants  had  been  since  the         1859. 
jear  1855,  and  then  were,  unable  to  get  vessels  drawing  less     Bennett 
water  than  the  statutable  depth  of  the  dock,  up  to  their  places  manchestbb 
therein  for  the  discharge  of  their  cargoes,  but  had  been  obliged    Sheffield 
m  nearly  every  instance  to  unload  large  parts  of  such  cargoes     Ldtgoln- 
into  lighters  and  carts,  and  convey  them  to  the  respective  places       j^y.  Co. 
of  destination  of  such  cargoes.     It  was  further  alleged  that  the 
railway  company  derived  greater  profits  on  vessels  discharging 
caigoes  in  the  new  docks  than  on  vessels  discharging  cargoes  in 
the  old  dock,  and  that  the  want  of  the  statutable  depths  of  water 
in  the  old  dock  was  a  great  public  inconvenience. 

The  complaint  is  that  the  company,  by  omitting  to  perform 
the  duty  cast  upon  them  by  the  218th  section  of  their  Consoli- 
dation Act  of  maintaining  the  proper  depths  of  water  at  the 
entrance  of  the  old  dock,  prevent  the  proprietors  of  wharves 
and  premises  round  the  old  dock  from  competing  with  the 
occupiers  of  premises  adjoining  the  new  dock ;  and  this  they 
do  for  their  own  advantage  as  well  as  for  that  of  their  tenants, 
inasmuch  as  their  railway  communicates  with  the  new  dock  and 
not  with  the  old  dock,  thereby  giving  an  undue  preference  to 
the  occupiers  of  premises  round  the  new  dock,  and  imposing 
undue  prejudice  and  disadvantage  upon  the  complainants  and 
the  other  proprietors  of  premises  on  the  old  dock.    [  Williams^ 
J. — Is  not  that  of  which  you  complain  rather  the  subject  of  a 
mandamus  or  an  indictment  ?]     It  is  submitted  this  Court  has 
power  to  administer  relief  under  this  act.     \_Byle8y  J. — The 
Grimsby  Old  Dock  is  neither  a  railway  nor  a  canal.]  (')     By 
the  interpretation  clause  of  the  Railway  and  Canal  Traffic  Act, 
1854  (s.  1),  it  is  provided  that  '^  the  word  ^ canal'  shall  include 
any  navigation  whereon  tolls  are  levied  by  the  authority  of 
Parliament,  and  also  the  wharves  and  landing-places  of  and 
belonging  to  such  canal  or  navigation,  and  used  for  the  pur- 
poses of  public  traffic."     \_Cochburn^  C.  J. — Does  the  Railway 
and  Canal  Traffic  Act  apply  to  mere  acts  of  omission  ?]  (')     It 

(')  Bat  flee  the  Regulation  of  Rail-  person  complaining  against  any  such 

wajs  Act,  1873,  s.  3,  definition  of  the  companies  or  company  of  anj  thing 

tenn  *'  railway,*'  ante,  p.  4.  done  or  of  any  omusion  made  in  yiola- 

(*)  The*  3rd  section  enacts  that  "  it  tion  or  contrayention  of  this  act,  to 

Bball  be  lawfal   for  any  company  or  apply,"  &c.    See  ante,  p.  2. 

VOL.  I.  U 
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^^Q^'         is  submitted  that  it  does.     ICockburn,  C.  J. — Do  you  show 
Bennett      that  any  traffic  is  impeded  by  something  done  by  the  company?] 
Manchester,  The  affidavits  disclose  serious  injury  to  the  proprietors  of  mills, 
^**^ANif  ^^    wharves  and  premises  round  this  navigation,  vessels  of  a  certain 
Lincoln-      draught  being .  prevented    from    coming   there.      [CocWurJi, 
Ry.  Co.        C.  J. — Why  not  proceed  by  the  remedies  you  had  before  the 
passing  of  Mr.  Cardwell's  Act?     I  cannot  think  the  statute 
was  intended  to  apply  where  a  remedy  before  existed.   WiUiamSy 
J. — You  complain  that  the  company  are  neglecting  the  per- 
formance of  a  duty  cast  upon  them  by  the  act  of  parliament : 
and  it  is  suggested  that  their  motive  is  to  prefer  themselves  and 
their  tenants  adjoining  the  new  dock,  to  the  proprietors  of  pre- 
mises abutting  upon  the  old  dock.     But  are  those  proprietors- 
assuming  this  to  be  a  navigation — ^persons  who  use  the  docks  ? 
Is  not  this  rather  like  the  case  of  a  man  having  a  public-house 
near  a  railway?     It  is  perfectly  indifferent  to  the  shipowners 
which  dock  they  go  into.     Cockburn,  C.  J. — It  is  a  public 
nuisance,  not  an  undue  preference  or  an  undue   prejudice. 
ByUsy  J. — Why  not  issue  a  writ,  and  apply  for  a  mandamus 
under  the  68th  section  of  the  Common  Law  Procedure  Act, 
1854  ?]     Possibly  that  course  is  open  to  the  complainants ;  but 
the  question  is  whether  they  have  not  a  right  to  apply  to  the 
Court  under  this  statute.     They  charter  ships  which^  but  for 
the  wrongful  defitult  of  the  company,  would  be  able  to  come  up 
to  their  wharf  to  unload.     {^Cochbum^  C.  J. — The  difficulty  is 
that  the  act  cannot  apply  as  between  two  navigations,  where 
one  is  stopped  for  the  benefit  of  the  other.    Byles,  J. — Suppose 
a  company  possess  a  canal  and  a  railway  running  the  same  way, 
is  it  the  duty  of  this  Court  to  see  that  they  do  equid  justice 
between  the  two?]  (*)    It  is  impossible  to  conceive   larger 
words  than  those  used  by  the  legislature  in  this  statute.    [  fFilkst 
J. — You  must  make  out  that  this  is  traffic  upon  some  railway, 
canal,  or  navigation.]     The  entrance  to  this  dock  is  a  naviga- 
tion.    [  Cockburn,  C.  J. — A  "  navigation  **  is  water  communi- 
cating from  one  place  to  another.]     This  is  a  mile  and  a  half 
long.     [  Wtllesy  J. — ^Do  the  company  receive  toU  traverse,  or 
dock  dues  only  ?]     Dock  dues. 

(*)  See  Ui«  RegQlalkMi  of  Kaihrajt  Act,  1873,  s.  17,  €mU,  p.  10. 
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Cockburns  C.  J. — I  am  of  opinion  that  this  is  not  a  case         i869. 
within  the  act.     These  are  two  distinct  navigations ;  and  the      bknnett 
complaint  is  that  the  company  have  virtually  stopped  one  with  ,,      ^' 

.  ,  .  /.      1  1  mi  MANCHESTKB, 

a  view  to  promote   the   prosperity  of  the  other.     The  com-    Sheffield 
plainants  must  be  left  to  the  ordinary  remedy.  Lincoln- 


Williams,  J. — Not  only  do  I  concur  in  thinking  that  this 
case  is  not  within  the  Railway  and  Canal  Traffic  Act^  but  I 
am  not  satisfied  that  this  is  a  navigation. 

fFilleSj  J.,  concurred. 

BykSf  J. — I  agree  with  my  lord  and  my  two  learned  brothers 
in  thinking  that  this  case  is  not  within  the  act.  There  is  no 
branch  of  our  jurisdiction  which  has  occasioned  the  Court 
greater  labour  and  anxiety  than  that  conferred  upon  it  by  this 
statute.  But  certainly  we  should  be  straining  it  very  much  if 
we  were  to  hold  the  complainants  to  be  entitled  to  the  relief 
they  ask.  I  am  by  no  means  satisfied  that  this  old  dock  or 
haven  is  a  canal  within  the  meaning  of  the  act.  It  cannot  in 
any  sense  be  called  a  navigation.  I  agree  with  my  lord  that 
the  act  refers  to  preferences  given  to  one  person  or  class  of 
persons  over  another  in  the  traffic  along  the  same  railway  or 
canaL  These  two  navigations,  if  navigations  they  be,  are  not 
in  any  sense  the  same ;  they  start  firom  different  termini,  and 
they  enter  the  Hnmber  at  different  spots.  They  are,  in  fact,  as 
distinct  as  Liverpool  and  Birkenhead.  It  seems  to  me  that, 
if  we  were  to  entertain  this  motion,  we  should  be  inundated 
with  appKcations  from  competing  railways  and  canals. 

Bule  refiised  (^). 

(*)  Hie  true  ground  of  decision  in  the  Railway  and  Canid  Traffic  Act, 

this  case  was  probablj  as  stated  in  1854,  and  s.  6  of  the  Regolation  of 

Hodges  on  Railways,  p.  492,  n.  (c),  Railways   Act,  1873,    that    a   person 

that  the  act  does  not  apply  to  a  case  having  a  complaint  under  those  acta 

where  different  scales  of  chai^ges  are  ituiy  apply  nnder  them,  although  he 

saade  in  respect  of  two  different  navi-  may  haye  another  remedy. 


maae  in  respect  ot  two  oinerent  navi- 
gations.    It  would  appear  from  s.  2  of 


SHIRB 

Rt.  Co. 
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November  25, 
1665. 


BoBEBT  James  Napier,  Petitioner. — Gifford — Strachan. 

The  Glasgow  and  South  Western  Railway  CoifPANY, 
Kespondents. — Solicitor-General  Young —  Gordon — Clark 
— Johnstone  {^)» 

Eorwarding  Traffic  hy  Steamboat^  Undue  Preference, 

Held,  tbat  section  2  of  tbe  Railway  and  Canal  Traffic  Act,  which  prohibits  ondoe 
and  unreasonable  preferences  or  advantages  being  given  by  railways  and  canal 
companies  to  particular  persons,  did  not  apply  to  tbe  case  of  arrangements  made 
by  a  railway  company,  whose  line  terminates  at  tbe  sea,  with  a  steamboat  owDer 
for  carrying  across  the  sea  goods  and  passengers  brought  by  the  railway. 

This  was  a  petition  at  the  instance  of  James  Robert  Napier, 
designing  himself  shipowner  and  carrier,  Glasgow,  against  the 
Glasgow  and  South  Western  Railway  Company,  complaining 
of  contraventions  by  the  respondents  of  the  provisions  of  the 
2nd  section  of  the  Railway  and  Canal  Traffic  Act,  1854  (*), 
and  praying  for  interdict. 

The  circmnstances  in  which  the  petition  was  presented  are 
set  forth  in  the  following  extract  firom  the  interlocutor  of  the 
Lord  Ordinary  : — "  For  a  considerable  time  prior  to  the  month 
of  September,  1864,  the  petitioner  was  engaged  in  running  a 
steam-vessel,  called  the  ^  Lancefield,'  for  the  carriage  of  goods, 
cattle  and  passengers  between  Ardrossan  and  Belfast,  in  con- 
nection with  trains  running  between  Glasgow,  Paisley,  and 
Ardrossan,  on  the  railway  belonging  to  the  respondents ;  that 
when  the  said  steam-vessel  was  so  employed  certain  arrange- 
.  ments  were  made  between  the  petitioner  and  the  respondents, 
whereby  facilities  were  afforded  to  the  petitioner  for  the  accom- 
modation of  passengers  travelling  between  Glasgow,  Paisley 
and  Belfast,  and  for  the  conveyance  of  goods  between  those 
places;  in  particular,  that  during  the  said  period  through  tickets 
for  passengers  were  issued  by  the  respondents  at  through  rates, 
at  Glasgow  and  Paisley,  available  for  the  whole  journey  by  rail 
to  Ardrossan,  and  by  the  said  steam-vessel  to  Belfistst^  and  that 

C)  Reported  in  4  Sess.  Ca,  87,  3rd  Ser. 
(')  Seeon^e,  p.  1. 
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Bimilar  tickets  were  Issued  at  Belfast^  or  on  board  the  steamer^ 
to  parties  travelling  between  Belfast  and  those  towns^  and  that 
the  respondents'  proportion  of  the  said  through  rates  was  only 
one-fourth  of  the  gross  &re,  and  was  in  every  case  lower  than 
the  local  rates  charged  to  passengers  travelling  between  Glasgow 
or  Paisley  and  Ardrossan.     In  like  manner^  that  during  the 
said  period  through  rates  of  freight  or  carriage  for  all  descrip- 
tions of  goods  and  live  stock,  between  Glasgow  or  Paisley  and 
Bel&st^  were  agreed  on  between  the  respondents  and    the 
petitioner,  and  that  the  proportion  of  the  said  through  rates 
which  fell  to  the  share  of  the  respondents  was  also  one-fourth  of 
the  whole  sum  charged,  and  was  in  all  cases  less  than  the  local 
rates  charged  by  them  for  goods  between  Glasgow  and  Paisley 
and  Ardrossan ;   that  under   this  arrangement,  whereby  the 
above  and  other  advantages  and  facilities  were  afforded  to  the 
petitioner,  he  continued  to  run  his  said  vessel  between  Ardros- 
san and  Belfast  till  the  beginning  of  September,  1864,  as  the 
only  steam-vessel  trading  regularly  between  these  ports,  in 
connection  with  the  respondents'  line  of  railway ;   that  some 
communications  having  about  that  time  passed  between  the 
petitioner  and  the  respondents'  managers  and  others,  relative  to 
a  removal  of  his  said  vessel  to  the  harbour  of  Iroon,  the  respon- 
dents became  apprehensive  that  the  petitioner  might  move  his 
vessel  from  Ardrossan   and  that  port,  and  entered  into  an 
arrangement  with  the  owners  of  another  vessel,  called  the 
'  Oscar,'  whereby  they  agreed  to  give  the  same  facilities  and 
advantages  to  the  owners  of  that  vessel  as  they  had  previously 
given  to  the  petitioner,  upon  their  undertaking  to  place  that 
vessel  upon  the  station,  and  to  sail  the  same  between  Ardrossan 
and  Belfiust,  on  alternate  days,  as  the  petitioner  had  done ;  that, 
on  or  about  the  15th  of  September,  1864,  the  said  vessel  was 
put  upon  the  said  station  to  run  upon  the  same  days  on  which 
the  petitioner's  vessel  had  been  in  use  to  run  between  these 
ports ;  and  that,  upon  this  being  done,  the  petitioner  altered 
the  days  of  sailing  of  his  vessel,  so  as  to  leave  Ardrossan  on 
Mondays,  Wednesdays,  and  Fridays,  and  return  from  Belfast 
on  the  alternate  days,  and  so  avoid  sailing  on  the  same  days  as 
those  on  which  the  '  Oscar '  sailed ;   that,  on  this  being  done. 


1865. 

Napisb 

r. 
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the  same  facilities  were  continued  by  the  respondents  to  the 
petitioner  as  those  which  he  had  previously  enjoyed,  until  the 
beginning  of  October  in  that  year,  when  orders  appear  to  have 
been  issued  by  the  respondents  to  discontinue  those  fiicilities, 
and  that  since  then  they  have  refiised  to  issue  through  tickets, 
or  to  charge  through  rates,  but  have  insisted  on  charging  local 
rates  to  all  passengers,  and  for  all  goods,  between  Glasgow  or 
Paisley  and  Ardrossan,  which  are  to  proceed  from  that  port  to 
Belfast  by  the  petitioner's  said  vessel."  The  prayer  of  the 
petition  was,  **  to  find  that  the  various  preferences  or  advantages 
over  the  petitioner  given  by  the  said  railway  company  to  the 
owners  or  freighters  of  the  ship  *  Oscar,'  all  as  set  forth  in  the 
preceding  petition,  are  each  and  all  illegal,  and,  in  particnlary 
that  they  are  in  contravention  and  violation  of  the  Railway  and 
Canal  Traffic  Act,  1854,  and  to  interdict  the  said  railway 
company  from  continuing  to  give  to  the  owners  or  freighters  of 
the  ship  'Oscar,'  or  to  any  other  trader  using  their  line  of 
railway  in  the  same  circumstances  as  the  petitioner,  any  of  the 
said  preferences  or  advantages,  or  any  other  advantage  or 
preference  whatever,  over  the  petitioner,  and  to  prohibit  the 
said  rattway  company  from  continuing  any  vioUtion  or  contra- 
vention  of  the  said  act." 

The  principal  particulars  complained  of  by  the  petitioner,  as 
undue  and  unreasonable  preferences  or  advantages  given  to  the 
'*  Oscar,"  were — 1.  The  issue  of  through  passenger  tickets, 
available  for  the  *'  Oscar"  and  railway.  2.  The  greatly  re- 
duced scale  of  the  through  rates  for  passengers.  By  these 
through  rates  passengers  by  the  first^dass  and  cabin,  from 
Glasgow  to  Belfast,  were  charged  8«.,  third-class  3s, ;  while 
the  first-class  ticket  from  Glasgow  to  Ardrossan  was  5«.  4<{., 
and  third-class  2s.  6d,  3.  The  advantages  given  to  the 
*'  Oscar"  by  the  through  rates  for  goods  fix)m  Glasgow  to 
Belfitst,  one-fourth  of  which  through  rates  was  paid  to  the 
railway  company,  and  three-fourths  to  the  ''Oscar."  The 
railway  company  refused  to  make  the  same  arrangement  with 
the  petitioner,  but  charged  the  full  local  rates  firom  Glasgow  to 
Ardrossan,  which  were  higher  in  amount  than  the  proportion 
charged  against  the  same  kind  of  goods  carried  in  precisely  the 
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same  circumstances  by  the  **  Oscar."  In  an  appendix  to  the 
petition,  the  diflerence  between  the  local  and  through  rates  on 
all  kinds  of  goods  was  set  forth.  The  local  rates  were,  in 
the  majority  of  cases,  slightly  lower  than  the  through ;  but  in 
some  they  were  much  higher,  as  for  instance : — Cotton  waste, 
local  rate  lis,  8(f.,  through  rate  Ts.  6<f. ;  crystals,  soda,  local 
rate  15«.,  through  rate  8s.;  flax,  local  rate  lis.  Scf.,  through 
rate  lOs. ;  iron  in  bars,  local  rate  9s.  2<f.,  through  rate  7s. ; 
sugar,  local  rate  lis.  8cf.,  through  rate  lOs. ;  tallow,  local  rate 
Us.  Sd.y  through  rate  10^.  4.  That  the  respondents  paid  to 
the  '^  Oscar"  certain  sums  for  labourers  and  terminal  expenses. 
'^  These  rates  or  charges  the  respondents  now  refuse  to  allow 
the  petitioner  on  goods  conveyed  in  precisely  similar  circum- 
stances." 5.  That  all  goods  sent  by  the  railway  addressed  to 
Bel&st  were  delivered  exclusively  to  the  "  Oscar,"  none  to  the 
petitioner's  vessel  except  those  expressly  marked  ''  Lancefield," 
so  that  the  petitioner  was  deprived  of  the  whole  of  the  indefinite 
or  general  traffic.  6.  That  a  special  goods  train  was  run  on 
Tuesdays,  Thursdays  and  Saturdays,  from  Glasgow  to  Ardros- 
san,  at  an  hour  to  suit  the  sailing  of  the  ^'  Oscar,"  while  that 
train  was  not  run  on  Mondays,  Wednesdays  and  Fridays,  the 
days  the  petitioner's  vessel  sailed.  7.  That  the  respondents 
refused  to  advertise  the  sailings  of  the  petitioner's  vessel,  while 
they  advertised  the  sailings  of  the  ^^  Oscar." 

The  railway  company  lodged  answers,  in  which  they  stated 
that  they  had  been  quite  ready  to  continue  the  arrangement 
with  the  petitioner,  **  provided  he  undertook  not  to  remove 
his  vessel,  and  agreed  to  give  reasonable  notice  before  he 
discontinued  acting  as  the  respondents'  agent."  "  Such  an 
nndertaking  the  petitioner  refused  to  give."  That  in  conse- 
quence the  respondents  were  obliged  to  enter  into  an  agreement 
with  the  proprietors  of  the  "  Oscar,"  who  gave  the  required 
undertaking  that  they  would  give  six  months'  notice  before 
withdrawing  their  vessel.  They  ftirther  stated  that  they  were 
themselves  the  carriers  of  all  goods  and  passengers  booked 
through  to  Belfast,  and  were  answerable  for  their  safety.  They 
admitted  that  they  ran  special  trains  in  connection  with  the 
"Oscar,"  and  booked  passengers  and  sent  aU  unconsigned 
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fi^oods  by  It  *^  They  cannot  undertake  to  run  special  trains  in 
LnnecXn  with  more  than  one  vessel,  the  traffic  not  being 
large  enough  to  require  this^  nor  can  they  be  responsible  to  the 
public  for  the  safe  and  prompt  deliyery  of  live  cattle,  &C.9  by 
the  petitioner's  vessel." 

They  pleaded: — 1.  The  alleged  acts  of  the  respondents  do 
not  constitute  a  contravention  of  the  statute  founded  on.  2.  The 
respondents  are  entitled  to  book  through  passengers  and  goods 
from  Glasgow  to  Belfast  by  the  vessel  employed  by  them,  and 
belonging  to  their  own  agents ;  and  they  are  not  bound  to  book 
such  passengers  and  goods  by,  and  to  run  special  trams  in 
connection  with,  the  petitioner's  vessel,  or  with  any  other  vessel 
which  may  profess  to  sail  &om  Ardrossan  to  Belfast 

A  proof  before  answer  was  allowed  to  both  parties. 


The  Lord  Ordinary  pronounced  this  interlocutor  (afier 
the  findings  in  fact  already  quoted) : — Finds  that  in  thus  re- 
fusing to  continue  to  the  ^petitioner  the  &cilities  which  he  ht- 
merly  enjoyed  for  the  traffic  of  his  vessel,  while  they  issue 
through  tickets,  and  charge  through  rates  and  afford  other  fiici- 
lities  to  the  owners  of  the  '^  Oscar,"  the  respondents  place 
the  petitioner  at  an  undue  disadvantage,  and  confer  an  undue 
preference  and  advantage  on  the  owners  of  the  ^^  Oscar,"  and 
are  acting  in  contravention  of  the  Railway  and  Canal  Traffic 
Act,  1854,  founded  on  in  the  petition.  Therefore  interdicts 
and  prohibits  the  respondents  from  continuing  so  to  contravene 
the  said  act,  by  giving  to  the  owners  or  freighters  of  the  said 
ship  "  Oscar,"  or  to  any  other  trader  using  the  respondents'  line 
of  railway  in  the  same  circumstances  as  the  petitioner,  any  of 
the  above  preferences  or  advantages  which  they  refuse  to  the 
petitioner,  or  any  other  undue  preference  or  advantage  over  the 
petitioner,  in  the  working  of  the  said  line  of  railway ;  and  ap- 
points the  case  to  be  put  to  the  roll,  that  parties  may  be  heard 
upon  what  furtlier  order  should  be  pronounced  to  exhaust  the 
prayer  of  the  petition,  and  reserves  all  questions  of  expenses,  and 
decerns. 

The  respondents  reclaimed,  and  argued  that  the  statute  did 
not  apply  to  the  case  of  a  railway  company  making  arrange- 
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ments  for  continuous  traffic  from  the  termination  of  its  line  to 
some  other  place  to  be  reached  by  a  sea  passage.  And  second, 
CTen  if  the  statute  applied,  that  the  acts  complained  of  gave  no 
unreasonable  or  undue  preference  or  advantages  to  the  owners 
ofthe"  Oscar  "(«). 

The  petitioner  supported  the  interlocutor  of  the  Lord  OrdU 
nary  (*). 
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Lord  President  (*). — This  is  an  application  in  the  form  of  a 
petition  for  Mr.  Napier,  shipowner  and  carrier,  Glasgow, 
founded  substantially  upon  the  Railway  Traffic  Act  of  1854, 
and  directed  against  the  Glasgow  and  South  Western  Bailway 
Company. 

It  complains  that  the  company  have  contravened  the  act  by 
certain  &cilities  which  they  have  given  for  the  shipment  of  goods 
fixnn  Ardrossan  to  Belfast  by  a  vessel  called  the  **  Oscar,'' 
which  are  not  given  to  the  petitioner,  who  has  a  vessel  called 
the  *'  Lancefield  "  plying  between  the  same  ports,  and  by  simi- 
lar advantages  given  to  the  '^  Oscar  "  which  are  not  given  to  the 
^'  Lancefield  "  in  reference  to  goods  and  passengers  going  from 
Belfiist  to  Glasgow.  Substantially,  the  fact  appears  to  be  that 
this  company,  whose  railway  terminates  at  Ardrossan,  near  the 
harbour  of  Ardrossan,  have  engaged  in  an  endeavour  to  estab- 
lish a  trade  between  Glasgow  and  Belfast,  vid  Ardrossan,  and 
fix>m  Belfast  to  Glasgow  in  the  same  way.  That  is  a  trade 
which  is  being  attempted  to  be  pushed  by  the  company,  with  a 
view  mainly  to  increase  the  traffic  on  their  own  railway ;  and  in 
that  trade  they  have  formidable  competitors,  I  fimcy,  in  the 
established  steamboats,  which  cany  goods  direct  to  and  from 
Glasgow,  without  any  trans-shipment  whatever.  It  appears  that 
with  a  view  to  foster  and  encourage  this  through  trade  to  Bel- 
fast, the  railway  company  made  an  arrangement  with  a  certain 
vessel,  and  afterwards  with  the  petitioner,  whereby  his  vessel. 


(')  Beadellf.  Eastern  Countiea  Ry, 
Co.^  ante,  p.  66  ;  NxehoUon  t.  Great 
Wettem  Ey,  Co.  {No.  1),  ante,  p.  121 ; 
Hazier y.  CaterhamRy.  Co.,ante,p.27. 

(0  Harrie  t.  Cockermouth  and 
Workington   Ry.    Co.,  ante,   p.  97 ; 


Cooper  y.  London  and  South  Western 
Ry.  Co.,  ante,  p.  185 ;  the  cases  of 
Raxendale  t.  Great  Wettern  Ry.  Co., 
ante,  pp.  191,  202,  and  BaxendaU  r. 
North  Devon  Ry.  Co.,  ante,  p.  180. 
(*)  M'NeilL 
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the  "  Lancefield/'  was  to  cany  goods  firom  Ardrossan  to  Bel* 
&st,  arriTing  by  a  certain  train  suited  to  tbe  sailing  of  the  ves- 
sel, three  days  of  the  week.  In  the  same  way  the  railway  com- 
pany were  to  receive  the  goods  for  Glasgow  when  they  came 
from  Belfast;  and  in  that  arrangement  the  chai^  made  for 
goods  from  Glasgow  to  Belfast,  or  from  Belfiist  to  Glasgow, 
was  divided  between  the  railway  company  and  the  steamboat 
owners  in  certain  agreed  upon  proportions.  That  trade  seems 
to  have  been  conducted  for  some  time,  the  petitioner,  I  suppose, 
being  the  main  owner  of  the  vessel  trading  between  Ardrossan 
and  Belfast. 

It  appears  that  in  September  last  year  the  railway  company 
ceased  to  employ  the  pursuer's  vessel,  or  rather  ceased  to  give 
her  full  employment,  and  employed  the  **  Oscar  "  to  carry  their 
goods.  The  petitioner  wished  to  have  a  share  of  that  traffic, 
and  he  endeavoured  to  continue  the  trade  with  his  vesseL  He 
appears  to  have  found  a  difficulty  in  obtaining  accommodation 
at  the  wharf  on  the  same  days,  and  at  the  same  hours  of  sailing, 
with  the  ^'  Oscar,"  and  he  accordingly  took  the  other  three  days 
of  the  week — ^the  alternate  days — ^which  did  not  interfere  with 
the  ^'  Oscar's  "  berth  at  the  wharf,  and  endeavoured  to  continue 
the  trade.  But  he  says  the  railway  company  refused  to  give 
him  the  same  facilities  for  carrying  on  his  trade  that  they  gave 
to  the  ^*  Oscar ; "  that  they  have  given  to  the  "  Oscar  "  all  the 
facilities  which  he  formerly  had  for  the  ^^  Lancefield ;"  and  that 
they  now  withhold  these  fiunlities  from  him.  He  says  that 
these  &cilities  are  very  great  and  very  important,  and  indeed 
necessary  to  success  in  his  trade ;  and  he  says  that  the  with* 
holding  of  these  from  him  is  a  contravention  of  the  act.  The 
railway  company,  he  says,  will  not  book  goods  through  to  Bel- 
fast  by  his  vessel,  or  carry  on  their  traffic  to  Belfiut  through  the 
instrumentality  of  his  vessel — that  if  goods  are  booked  with 
them  for  Bel&st  they  send  them  all  by  the  *^  Oscar,"  and  will 
send  none  by  the  *^  Lancefield,"  except  such  as  are  specially 
directed  and  addressed  to  be  sent  by  the  *^  Lancefield,"  and  the 
same  as  to  passengers.  He  further  says  that  in  the  case  I  last 
put,  they  merely  send  the  goods  to  Ardrossan,  and  hand  them 
over  to  him  as  the  recipient  of  the  goods  there,  the  same  as  they 
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would  to  anj  other  trader.  He  says  that  in  the  way  in  which 
the  through  traffic  was  conducted  with  him,  and  in  which  it  is 
now  conducted  with  the  "  Oscar,*'  the  portion  which  the  com- 
pany reoeires  of  the  charge  for  carrying  goods  through  is  much 
less  than  the  sum  whidi  they  charge  for  goods  going  to  Ardros- 
san  alone.  Consequently,  when  he  receives  the  goods  at  Ar- 
drossan  and  takes  them  to  Bel&st,  the  persons  who  receive  them 
at  Bel&st,  by  his  vessel,  pay  a  much  higher  price  for  the  car- 
riage of  them  than  the  persons  who  receive  their  goods  by  the 
"  Oscar."  That  is  the  main  injury  which  he  says  he  sustains. 
There  are  other  minor  matters  connected  with  the  convenience 
of  carrying  goods  on  certain  days  and  at  certain  hours.  But 
that  is  the  main  inconvenience  and  loss  that  he  sustains,  and  he 
Bays  that  that  is  giving  an  unfair  preference  to  those  carrying 
goods  by  the  "  Oscar,"  contrary  to  the  statute. 

The  railway  company  say  that  they  were  quite  willing  to 
have  continued  Mr.  Napier  as  the  person  to  have  conducted 
this  traffic,  but  that  he  would  not  bind  himself  to  remain,  and 
make  the  transit  of  passengers  and  goods  certain ;  that  he  in- 
sisted on  the  right  to  remove  his  vessel  at  any  time,  with  or 
without  notice,  and  that  he  had  actually  arranged  for  the 
removal  of  it ;  that  that  obliged  them  to  look  out  for  some  other 
vessel  to  carry  the  goods ;  that  they  cannot  conduct  this  traffic 
except  by  special  agreement  with  some"  steamboat  owner,  and 
that  they  were  therefore  forced  to  make  an  agreement  with  some 
one  else,  and  did  so  with  the  owners  of  the  ^^  Oscar."  They 
say  that  the  traffic  cannot  be  conducted  advantageously  if  they 
have  not  a  special  agreement  with  a  particidar  vessel  for  the 
division  of  the  price  of  the  carriage,  and  as  to  various  other 
matters  with  regard  to  notice,  and  otherwise.  They  further  say 
that  the  subject-matter  of  this  complaint  is  not  one  which  falls 
within  the  provision  of  the  statute  at  aU.  They  say  that  they 
were  disposed  to  have  continued  Mr.  Napier,  and  would  have 
preferred  him  to  any  other  person,  if  he  had  agreed  to  fix  his 
vessel  at  that  place,  so  as  to  make  sure  that  they  could  send 
passengers  and  their  goods  at  any  time  without  being  depen- 
dent upon  the  caprice  of  anybody. 

The  question  we  have  to  determine  now  is,  whether  upon  the 
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evidence  of  the  facts  of  the  case  as  it  appears  before  us,  the 
application  of  Mr.  Napier  is  one  which  we  are  to  grant. 

The  remedy  he  seeks  is,  in  the  first  place,  a  sort  of  de^ 
claratory  finding,  but  that  I  suppose  is  merely  introductory 
to  the  operative  part  of  it,  viz.,  to  interdict  the  company  fix>m 
giving  any  advantages  or  preferences  to  the  **  Oscar,**  or  U)  any 
other  parly,  which  are  not  given  to  him  aa  owner  of  the 
"  Lancefield."  That  is  what  he  asks.  It  is  not  a  remedy  -that 
is  very  easily  applied,  because  it  is  not  that  they  shall  give  him 
the  advantages  that  they  give  to  the  "  Oscar,"  but  that  they  shall 
not  give  any  advantages  to  the  **  Oscar "  but  what  they  are 
giving  to  him  (^)  ;  that  they  are  to  deprive  the  **  Oscar  *'  of  the 
advantages  which  she  is  getting,  in  respect  he  has  not  got  them* 
And  that  means  that  they  shall  not  carry  on  their  through 
traffic  with  Belfast  on  the  footing  on  which  they  are  doing,  but 
that  they  are  to  send  their  goods  to  Ardrossan  to  be  shipped  to 
Belfast  at  the  rate  of  charge  of  the  goods  that  are  going  no 
further  than  Ardrossan,  and  to  be  there  carried  by  any  vessel 
whatever. 

And  I  suppose  that  implies,  though  it  is  not  explained  whether 
it  does  or  does  not  imply,  that  they  are  to  undertake  that  the 
goods  shall  be  sent  to  Belfisist.  Now  it  is  very  difficult  to  work 
the  prayer  of  that  petition  in  any  way  whatever;  it  is  not  ea^ 
to  make  it  operative.  But,  apart  from  that,  there  is  a  broader 
question,  and  that  is  whether  the  particular  thing  complained 
of  is  or  is  not  a  matter  struck  at  by  the  clause  in  the  Kail  way 
Traffic  Act.  The  section  of  that  act  which  is  founded  on  is 
the  second  (see  ante,  p.  1). 

The  petitioner  here  says  that  the  proceeding  of  which  he 
complains  gives  an  undue  or  unreasonable  preference  to  some 
person  or  company,  meaning  the  owner  or  owners  of  ihe 
'^  Oscar,"  whether  it  be  a  person  or  a  company,  and  that  that 
subjects  him  to  an  undue  or  unreasonable  prejudice  and  dis- 
advantage. 

Now  it  is  important  to  observe  that  the  matter  we  are  dealing 
with  here  is  not  a  matter  applicable  to  the  conveyance  of  goods 

(•)  See  the  prayer  of  the  petition,      in  Ransome't   Cases  (Noe.  1  and  2), 
ante,  p.  294  j  bat  as  to  this  see  the  rales      ante,  p.  72,  n.  O,  and  p.  1 16. 
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merely  from  Glasgow  to  Ardrossan.     It  arises  out  of  an  under-         1865. 
taking  by  the  company  to  deliver  goods  at  Belfast.     I  think       kapieb 
that  is  of  some  importance  in  construing  this  statute  as  to     qta^q^ 
whether  the  clause  in  question  is  or  is  not  intended  to  apply  to    and  South 
that  class  of  actings ;  and  I  think  that  some  light  is  thrown       ky.  Co. 
upon  that  by  looking  to  the  next  part  of  the  clause  (see  ante, 
p.  2).     That  is  a  member  of  the  section  applicable  to  con- 
veyance beyond  the  limits  of  the  railway,  and  implies  that  the 
previous  part  is  in  reference  to  conveyance  on  the  railway.    But 
here  it  is  separately  provided  what  they  are  to  do  in  regard  to 
conveyance  beyond  the  railway ;  and  this  provision  in  regard 
to  their  conduct  as  to  traffic  going  beyond  the  railways  and 
canals  has  nothing  to  do  with  deep-sea  voyages  or  anything  of 
that  kind. 

Now  this  is  not  a  question  as  to  the  conveyance  of  goods 
upon  the  railway.  It  is  not  that  there  is  an  imdue  preference 
g^ven  to  goods  going  to  Ardrossan  of  one  person  over  another 
or  of  one  species  of  goods  over  another.  And  it  is  not  that,  in 
r^ard  to  traffic  beyond  that,  they  are  giving  an  undue  pre- 
ference  to  some  person  making  a  conveyance  of  goods  beyond 
that,  because  the  clause  does  not  apply  to  conveyance  by  sea. 

Now,  then,  what  are  we  to  make  of  this  case  ?  If  that  be  the 
sound  reading  of  the  statute,  it  does  not  apply  to  this  case  at  aU, 
because  this  is  a  complaint  as  to  an  unfair  advantage  given  in 
reference  to  a  traffic  which  goes  beyond  the  limit  of  the  railway. 
It  is  a  transaction  by  the  railway  company  with  a  steamboat 
company  to  take  goods  on  to  Belfast,  whereby  they  divide  the 
profits  in  a  certain  proportion,  which  gives  to  the  company  a 
smaller  sum  for  the  carriage  of  Belfast  goods  on  their  line  to 
Ardrossan  than  they  would  get  if  they  were  going  no  further. 
Is  that  a  matter  of  complaint  here,  or  is  it  not,  that  they  do 
make  a  transaction  whereby  they  charge  a  portion  of  the  entire 
through  rate  smaller  than  the  rate  to  Ardrossan  ?  That  is  not 
a  matter  of  complaint  here,  because  that  is  what  Mr.  Napier 
asks  the  railway  company  to  do  with  him.  He  wants  them  to 
make  the  arrangement  which  they  made  with  him  before, 
whereby  they  got  less  for  their  share  of  the  traffic  than  they 
charged  on  goods  going  no  further  than  Ardrossan.     Therefore 
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he  does  not  complain  that  it  is  illegal  to  do  that.  On  the  con- 
trarjy  he  wants  it  done.  He  wants  a  transaction  wherebj  they 
are  to  send  goods  to  Belfast,  and  whereby,  in  sending  goods  to 
Belfast,  they  are  to  receive  less  for  carrying  them  to  Ardrossan 
than  they  charge  on  goods  which  they  carry  to  Ardrossan  and 
no  further.  He  wants  that  done,  and  therefore  there  is  no 
illegality  in  the  arrangement,  according  to  his  view  of  it. 

Now,  supposing  there  is  no  illegality  in  it,  is  it  an  undue  or 
unreasonable  thing  that  they  shall  make  an  arrangement  or 
transaction  with  a  particular  vessel?  In  the  first  place  it 
requires  a  special  arrangement,  and  a  special  division  of  the 
profits,  and  a  special  confidence  in  the  vessel,  and  in  the  managers 
of  the  vessel,  that  they  are  to  keep  their  time,  and  to  have  the 
vessel  sea-worthy,  and  everything  else.  It  is  a  special  arrange- 
ment in  reference  to  doing  something  that  is  ultra  of  the 
statute  altogether.  And  is  every  vessel  that  starts  fix>ni 
Ardrossan  to  Belfast,  which  is  ready  to  carry  goods  through, 
entitled  to,  say,  *^  You  shall  allow  goods  booked  to  Bel&st 
to  come  by  our  vessel  at  the  same  rate  which  you  are  charging 
to  your  through  traffic  with  others ;  you  shall  transact  with 
us  as  you  are  transacting  with  them;  it  requires  a  special 
contract  to  do  it,  and  you  shall  enter  into  a  special  contract 
with  every  vessel  that  chooses  to  start  fix>m  Ardrossan?"'  If 
one  vessel  proposed  to  do  the  thing  cheaper  than  another,  I 
suppose  a  question  might  arise  then.  But  are  we  to  have  an 
inquiry  in  every  case  as  to  whether  one  vessel  is  as  suitable  as 
another  vessel  for  carrying  g^oods  and  passengers,  and  as  to 
whether  the  crew,  and  so  forth,  of  one  vessel  are  as  good  and 
reliable  as  those  of  another?  Are  we  to  inquire  whether  sailing 
boats  and  steamboats  are  to  be  upon  the  same  footing?  In 
short,  this  kind  of  traffic  which  is  carried  on  beyond  the  terminus 
of  the  railway  and  across  the  sea,  the  through  traffic  to  Bet&st, 
is  a  matter  which  it  is  reasonable,  I  think,  that  the  parties 
should  deal  with  by  special  contract  It  is  reasonable  that  they 
should  select  the  parties  with  whom  they  are  to  contract,  a  con- 
tract being  necessary  for  the  purpose ;  and  I  think  it  is  not  a 
matter  within  the  provisions  of  the  statute  at  all.  The  matter 
is  very  powerfiilly  put  the  other  way  in  the  Lord  Ordinary** 
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note ;  but,  on  the  grounds  which  I  have  stated,  I  am  of  opinion 
that  his  interlocutor  must  be  altered,  and  the  prayer  of  the 
petition  refiised. 

Lord  CurriehilL — I  am  of  the  same  opinion  and  on  the  same 
grounds.  I  would  only  add  that  I  am  not  clear  that  Mr.  Napier 
is  in  a  position  to  avail  himself  of  the  act  upon  which  alone  this 
application  is  founded.  He  does  not  allege  that  the  respondents 
refuse  to  carry  his  person  on  the  same  terms  as  those  exacted  for 
carrying  other  persons,  nor  does  he  allege  that  the  company 
refuse  to  carry  goods  in  which  he  is  concerned  as  owner,  con- 
signee, or  otherwise,  on  the  same  terms  as  those  on  which  the 
goods  of  others  are  carried.  All  he  says  is,  that  he  is  the  owner 
of  a  ship,  and  that  they  will  not  enter  into  a  contract  with  him 
to  carry  goods  by  that  vessel  similar  to  a  contract  they  have 
made  for  that  purpose  with  the  owner  of  another  ship.  I  am 
not  prepared  to  say  that  in  that  character  Mr.  Napier  is  entitled 
to  found  upon  the  act. 

Lord  Deas. — I  am  of  the  same  opinion.  The  petition  recites 
the  83rd  section  of  the  Kailway  Clauses  Consolidation  Act(7). 
But  that  recital  is  merely  introductory.  The  complaint  is  not 
laid  upon  that  act,  but  upon  the  Bailway  and  Canal  Traffic 
Act.  The  prayer  is  for  the  interdict  or  injunction  which  this 
last-mentioned  act  authorizes  in  the  event  of  violation  of  its 
provisions,  and  for  the  penalty  of  £200  per  day,  which  it  fiirther 
authorizes  in  the  event  of  failure  to  obey  the  injunction  or 
interdict.  The  sole  question  we  have  at  present  to  deal  with, 
therefore,  is  whether  the  complainer  is  entitled  to  the  interdict 
he  aska? 

It  is  not  very  easy  to  make  out  from  the  petition  what  that 
interdict  is.  The  want  of  precision  in  this  respect  is  itself  a 
formidable  objection  to  the  application ;  for  the  prayer  for  an 
interdict  ought  always  to  be  so  precise  as  to  leave  no  room  for 
doubt.  When  the  prayer  is  granted,  what  will  be  compliance 
with,  and  what  will  be  violation  of,  the  interdict?  (^)  The 
complainer  can  only  mean  one  of  two  things,  either  that  the 

C)  8  &  9  Vict  c.  33. 

(*)  Bat  see  note  (*)  to  this  ca«e,  anUf  p.  300. 
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owners  of  all  vessels  between  Ardrossan  and  Belfast  should  be 
put  on  the  same  footing  as  the  owners  of  the  **  Oscar,"  which 
would  put  an  end  undoubtedly  to  all  preference  or  monopoly, 
or  that  the  complainer  individually,  as  owner  of  the  *'  Lance- 
field,"  should  be  put  on  the  same  footing  with  the  owners  of 
the  "  Oscar,"  the  result  of  which  would  simply  be  to  give  the 
alleged  preference  and  monopoly  (said  to  be  illegal)  to  the 
owners  of  two  vessels  in  place  of  the  owners  of  one. 

If  the  first  of  these  courses  were  taken,  it  is  clear  enough  that 
the  through  traffic  to  and  from  Belfast  could  not  be  carried  on. 
If  the  railway  company  engage  to  carry  goods  and  passengers 
between  the  different  stations  on  their  line  and  Belfast,  they 
must  become  responsible  for  the  vessels  in  which  the  goods  and 
passengers  are  conveyed.  They  can  hardly  be  expected  todo 
that  if  the  owners  of  the  goods  may  cause  them  to  be  forwarded 
by  any  steam  or  sailing  vessel  they  please,  and  if  the  passengers 
may  cross  by  any  vessel  they  may  find  at  the  quay,  and  require 
the  railway  company  to  settle  with  that  vessel  for  carrying  them 
across.  If  the  railway  company  cannot  prefer  one  vessel  to 
another,  a  safe  to  an  unsafe  vessel,  or  responsible  owner  to  a 
limited  liability  company  or  men  of  straw,  it  is  obvious  enough 
that  they  must  decline  the  through  traffic  altogether,  which,  so 
fiur  as  can  be  gathered  from  this  petition,  is  by  no  means  what 
the  complainer  wants.  He  is  not  a  partner  of  the  railway 
company,  and  does  not  pretend  to  raise  any  objection  to  the 
l^ality  of  the  railway  company  undertaking  the  through  traffic, 
which  is  admittedly  for  their  pecuniary  advantage.  Accord* 
ingly  it  is  obviously  not  the  doing  away  with  aH  selection  and 
preference  of  vessels  (which  would  put  an  end  to  the  through 
traffic)  that  is  intended  to  be  complained  of  in  this  petition,  but 
the  transferring  from  the  complainant  to  another  party,  the 
preference  he  for  some  time  enjoyed  and  desires  to  enjoy  again, 
or,  at  least,  to  share  in  with  the  owners  of  the  ''  Oscar,"  although 
the  illegality  (if  there  be  such)  would,  as  I  have  said,  be  the 
same  in  the  case  of  two  vessels  as  of  one. 

The  petition  accordingly  sets  forth  as  the  first  and  leading 
ground  of  complaint,  that  ''the  respondents  refuse  to  issue 
through  tickets  or  to  arrange  for  through  tickets  being  issued  in 
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connection  with  the  petitioner's  vessel.     The  object  of  the  com- 
plaint, therefore,  is  not  to  object  to  the  through  traffic  or  to  put 
an  end  to  it,  but  to  have  it  continued.     ?Ie  represents  it  as 
haying  been  profitable  to  the  railway  company  as  well  as  to 
himself  while  his  preference  continued,  and  likewise  as  advan- 
tageous to  the  public,  for  he  says  that  "passengers  always  prefer 
a  through  ticket."     His  complaint  is  that  the  railway  company 
"have  not  only  refused  to  continue  to  the  petitioner  the  facilities 
which  he  formerly  enjoyed  for  the  traffic  of  his  steamer,"  but 
have  given  to  the  owner  of  the  "  Oscar "  the  facilities  which 
they  gave  but  now  refiise  to  him.     He  expressly  states  that  the 
reduced  fares  charged  on  through  passengers  by  the  "Oscar" 
are,  **as  the  petitioner  believes,  the  same  scale  as  that  arranged 
with  the  petitioner's ;"  and  he  does  not  say  that  the  through 
lates  arranged  for  goods  are  different  fi'om  those  which  had 
heen  arranged  with  him.     He  sums  up  by  saying  that  he  has 
frequently  remonstrated  with  the  respondents,  and  required  them 
"to  put  the   two   steamships  and  the  parties  running  them 
respectively  on  exactly  the  same  footing ;"  but  this  has  been 
refused,  and  **he  is  compelled  in  consequence  to  present  the 
pn»sent  application."   .  This  explains  the  prayer  for  interdict, 
which  is  to  prohibit  the  respondent  "  from  continuing  to  give 
to  the  owners  or  freighters  of  the  ship  *  Oscar,'  or  to  any  other 
trader  using  their  line  of  railway  in  the  same  circumstances  as 
the  petitioner,  any  of  the  said  preferences  or  advantages,  or  any 
other  advantage  or  preference  whatever,  over  the  petitioner." 
I  do  not  think  the  complainer  is  in  a  position  to  ask  that 
interdict.     I  agree  with  your  lordship  that,  so  far  as  appears, 
it  was  the  complainer's  own  fault  that  the  preference  he  formerly 
enjoyed  was  withdrawn  firom  him.     But,  be  that  as  it  may,  the 
railway  company,  supposing  the  enactment  founded  on  to  be 
applicable,  must  be  entitled  to  ex.ercise  some  discretion.     I 
doubt,  with  your  lordship,  whether  the  enactment  is  applicable. 
In  its  letter  it  certainly  is  not  so,  for  the  question  here  is  as  to 
traffic  by  sea,  and  not  traffic  to  and  from  different  railways  or 
canals.     But,  supposing  the  spirit  of  the  enactment  to  be  held 
to  apply,  I  see  no  undue  or  unreasonable  advantage  given  on 
the  one  hand,  nor  any  undue  or  unreasonable  prejudice  or  dis- 
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advantage  imposed  on  the  other.  On  the  contrary,  an  arrange- 
ment of  the  kind  complained  of  seems  rather  to  be  in  conformity 
with  the  avowed  purpose  of  the  enactment,  which  is,  *^so  that 
no  obstruction  maj  be  offered  to  the  public  desirous  of  using 
such  railway  or  canals  or  railways  and  canals  as  a  continuous 
line  of  communication."  Whether  the  continuous  communi- 
cation can  be  best  promoted  by  an  arrangement  with  one,  two, 
or  more  vessels,  is  not  a  question  of  principle  but  of  circum- 
stances. The  complainer  says  the  traffic  is  sufficient  to  support 
two  steamers.  I  do  not  think  that  is  proved.  If  it  were  so  it 
woidd  be  for  the  interest  of  the  railway  company  to  have  twa 
On  the  whole  I  cannot  say  that  what  the  railway  company  have 
done  here  has  been  shown  to  be  in  the  circumstances  either 
undue  or  unreasonable. 

1  have  only  further  to  observe  that  all  that  could  be  done 
under  the  prayer  of  this  petition  would  simply  be  to  grant  an 
interdict  against  the  arrangement  with  the  "  Oscar,"  which 
would  leave  matters  without  any  arrangement  for  the  through 
traffic  at  all.  No  arrangement  with  the  complainer  could  be 
insisted  on  under  the  petition  either  by  the  railway  company  or 
the  owners  of  the  "  Oscar ;"  the  li^tter,  indeed,  being  no  parties 
to  it.  That  appears  to  me  to  be  an  additional  reason  for  not 
interposing  in  the  way  here  contemplated. 


Lord  Ardmillan. — I  entirely  concur,  and  I  would  only  add 
one  observation. 

Even  taking  the  view  that  the  Railway  and  Canal  Traffic 
Act  applies,  it  appears  to  me  that  the  language  of  the  statute  is 
qualified ;  it  neither  absolutely  provides  nor  absolutely  prohibits. 

It  enacts  that  railway  companies  shall  afford  *'  all  due  and 
reasonable  &cilities,"  not  every  possible  ^cility:  and  it  pro- 
hibits, not  every  preference,  but  only  "  any  undue  or  unreason- 
able preference  or  advantage,"  to  any  particular  person  or 
company.  I  think  that  if  the  circumstances  of  this  railway 
company  and  the  nature  of  this  traffic  are  taken  into  conffldera- 
tion,  there  is  no  undue  or  unreasonable  preference  in  the  case. 

The  company  are  responsible  as  carriers  from  Glasgow  to 
Belfast;  and  no  proposition  could  be  more  absurd  than  that 
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the  company  shall  be  responsible  and  yet  shall  have  no  choice 
in  selecting  the  persons  or  vessels  by  which  this  carrying  trade 
is  to  be  conducted.  The  through  traffic,  under  the  responsibility 
of  the  company,  could  not  be  carried  on  unless  the  company 
had  such  a  choice.  If  the  public  are  not  well  served  the  trade 
would  quit  Ardrossan  and  pass  to  Greenock. 

I  can  see  nothing  either  "  undue  or  unreasonable "  in  the 
arrangement  they  have  made  with  the  steamer  which  they 
have  selected  for  the  trade.  There  is  nothing  special  or  peculiar 
in  the  position  of  Mr.  Napier  or  in  the  claim  which  he  makes. 
If  his  picas  are  well  founded,  the  owner  of  every  vessel  at 
Ardrossan,  steamer  or  sailing,  may  make  the  same  demand, 
and  the  conceding  it  would  destroy  the  through  traffic  and 
drive  the  trade  from  Ardrossan. 

The  Court  pronounced  this  interlocutor : — "  Recall  the  inter- 
locutor of  the  Lord  Ordinary  submitted  to  review ;  arid  refuse 
the  petition  for  James  Robert  Napier,  No.  1  of  process,  and 
discern.  Find  the  petitioner  liable  to  the  respondents  in  ex- 
penses.    Appoint  an  account,"  &c.  (^) 
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(')  Three  jean  after  the  decirion  of 
thu  caae,  the  Act  of  1868,  for  the  regn- 
Ifttion  of  ndlways,  was  passed,  and  by 
1. 16  the  proTisions  of  the  Railway  and 
Canal  Trafiic  Act,  1864,  are  extended 
to  steam  Tessela  of  or  worked  by  a  rail- 


way company;  and  this  section  is  re- 
ferred to  in  8.  6  of  the  Regulation  of 
Railways  Act,  1873.  See  also  the  end 
of  s.  11  of  the  last-named  act,  ante, 
p.  8. 
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GODDARD 
17. 

The  London  and  South  Western  Railway  Company. 

JRegulatwn  of  Railwayi  Act,  1873  (36  ^  37  T'w?*.  e.  48,  a.  14,  15)— iZfliZirtfjf 
and  Canal  Traffic  Act,  1864,  ».  2 — Carrien^ Cartage  Rate—Undue  Pre- 
ference, 

When  a  complaint  is  made  that  a  railway  company  do  not  allow  a  saffident 
rebate  from  a  cartage  rate  or  gross  rate,  inclnding  the  charge  for  collection  and 
delivery  of  goods  conveyed  npon  their  line,  to  those  who  cart  to  or  from  the  com- 
pany's stations  for  themselves,  the  application  shoald,  as  a  general  rale,  in  the 
first  instance  be  for  an  order  requiring  the  company  to  distinguish  in  the  books 
kept  at  each  of  their  stations  and  open  to  the  Inspection  of  the  public,  how  modi 
of  the  rate  is  for  the  conveyance  of  the  traffic  on  the  railway  and  how  much  is  for 
other  expenses,  specifying  the  nature  and  details  thereof,  under  a.  15  of  the  Bei^a- 
lation  of  Railways  Act,  1873. 

After  such  separation  of  the  cartage  rate  from  the  gross  rate,  if  the  company  do 
not  allow  to  carriers  performing  the  cartage,  the  same  amount  as  they  chaige  to 
the  public  for  such  service  when  performed  by  the  company,  or  if  the  charge  be 
made  too  low,  for  the  purpose  of  preventing  competition,  the  same  amount  as  tbe 
service  costs  the  company,  any  person  injured  by  the  insufficient  allowanoe  may 
apply  to  the  Commissioners  for  an  injunction  under  s.  2  of  the  Railway  and 
Canal  Traffic  Ac^  1854,  or  for  an  order  under  s.  16  of  the  Regulation  of  Railways 
Act,  1873. 

Qutere,  whether  the  company  are  not  bound  to  allow,  in  such  cases,  the  charge 
made  by  them  to  the  public  for  the  same  service,  or,  in  cases  where  that  is  not  a 
satisfactory  test,  the  actual  cost  to  the  company  of  the  service  and  any  profit  which 
may  accrue  thereon  to  tbe  company  or  be  estimated  by  them  in  respect  thereof  ? 

The  company  must  allow  to  carriers  for  the  cartage  of  parcels  and  empties  tbe 
same  amounts  which  they  charge  to  the  public  and  allow  to  their  own  agents  in 
respect  of  snch  cartage.  It  is  no  ground  of  complaint  that  the  campan/  give 
credit  to  or  have  a  monthly  ledger  account  with  certain  of  their  customers,  and 
refuse  the  same  to  persons  for  whom  goods  are  collected  and  delivered  by  cainera, 
unless  it  be  shown  that  the  difference  was  made  for  the  purpose  of  praveatnig 
competition  or  of  otherwise  injuring  the  complainant 

The  complainant  filed  his  application  against  tlie  London 
and  South  Western  Railway  Company  under  the  Regulation 
of  Railways  Act,  1873.  The  application  stated  in  substance 
that  the  complainant  carried  on  the  business  of  a  carrier  at 
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Salisbury,  collecting  goods  at  that  place  and  forwarding  them 
by  the  London  and  South  AVestem  Eailway  to  his  agents  in 
London,  there  to  be  delivered,  and  also  receiving  goods  collected 
by  them  in  London,  and  forwarded  by  the  same  railway  for 
delivery  in  Salisbury,  and  that  he  was  subjected  to  great  injury 
by  being  overcharged  by  the  said  company  for  carriage  of  goods. 
The  specific  complaints  were : — 

m 

1.  That  the  said  company  allow  to  the  said  Edmund 
Goddard,  as  rebate  for  the  collection  and  delivery  of  goods  in 
London  or  Salisbury,  the  smnof  4^.  10^.  per  ton,  being  3«.  4 J. 
per  ton  for  collection  or  delivery  of  goods  in  London,  and 
1*.  6rf.  per  ton  for  collection  or  delivery  of  goods  in  the  country, 
but  that  they  pay  to  their  agents,  Messrs.  Chaplin  &  Home, 
ibr  such  work  a  much  larger  amount,  and  the  said  Edmund 
Goddard  complains  that  an  undue  preference  is  thereby  given 
to  them,  and  he  also  claims  a  fair  remuneration  for  such  work. 

2.  That  the  said  company  do  not  allow  to  the  said  Edmund 
Goddard  sufficient  amount  for  the  cartage  of  parcels. 

3.  That  the  said  company  have  not  complied  with  the  provi- 
sions of  section  14  of  the  Regulation  of  Railways  Act,  1873  ('), 
as  their  books  do  not  show  the  distances  from  the  stations  to 
which  their  goods  rates  are  applicable. 

4.  That  the  said  company  allow  their  agents  the  same  rebate 
for  the  collection  and  delivery  of  empties,  as  the  rebate  upon 
first  and  second  class  goods,  but  the  said  company  re&se  to 
allow  such  rebate  to  the  said  Edmund  Goddard. 

5.  That  the  said  company  allow  tradesmen  in  Salisbury  who 
have  their  goods  delivered  by  Messrs.  Chaplin  &  Home  a 
xnonthly  ledger  account,  but  reluse  the  same  accommodation 
to  the  said  Edmund  Goddard,  thereby  showing  an  undue  pre- 
ference, to  his  injury. 

6.  That  the  rebate  of  1^.  6(f.  per  ton  allowed  to  the  said 
£dmund  Goddard  by  the  said  company  for  the  collection  and 
delivery  of  goods  in  Salisbury  was  not  sufficient  and  was  less 
than  die  said  company  allowed  to  their  agents. 
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As  to  tlie  second  ground  of  complaint^  the  complainant 
alleged  in  his  application  that  though  the  company  professed 
to  charge  for  small  parcels  as  follows : — For  parcels  of  28  lbs. 
and  under^  Is. ;  for  parcels  above  28  lbs.  up  to  56  Ibs.^  1«.  3d. ; 
for  parcels  above  56  lbs.  up  to  84  Ibs.^  Is.  9d.,  until  more  bj 
weighty  terminal  companies  being  allowed  1  cwt.  for  each  small 
under  that  weight— no  such  allowance  was  made  to  him  bj  the 
compan jy  but  that  it  was  made  to  their  own  agents. 

The  London  and  South  Western  Railway  Company  stated 


m  answer : — 


1.  That  the  rates  mentioned  in  the  said  application  were  the 
rates  charged  for  the  carriage  of  goods  between  London  and 
Salisbury,  including  collection  and  delivery,  and  that  a  rebate 
of  4tf.  lOd.  per  ton  was  allowed  when  the  collection  and  delivery 
in  London  and  Salisbury  respectively  were  done  by  the  said 
Edmund  Goddard  or  his  agents ;  that  it  was  the  same  rebate 
as  was  allowed  to  the  public  and  carriers  who  themselves 
collected  and  delivered  under  the  same  circumstances,  and  that 
the  company  believed  that  such  was  a  fair  and  reasonable 
allowance  for  the  services  performed. 

That  Messrs.  Chaplin  &  Home  did  not  act  as  carriers 
between  London  and  Salisbury,  and  no  rebate  whatever  was 
allowed  to  them.  That  they  did  not  collect  or  deliver  goods 
in  London  for  the  London  and  South  Western  Bailway  Com- 
pany, but  that  the  London  and  South  Western  fiailway 
Company  themselves  collected  and  delivered  goods  in  London 
by  their  own  horses  and  vans.  That  the  railway  company, 
besides  having  in  London  receiving-houses  of  their  own,  ool* 
lected  by  their  own  vans  and  carts  goods  and  parcels  fix>m 
upwards  of  twenty  of  Messrs.  Chaplin  &  Homers  offices  in 
London,  and  that  at  the  principal  receiving-houses  a  large  staff 
of  officers  and  men  were  kept  by  Messrs.  Chaplin  &  Home  to 
receive  and  enter  such  goods  and  parcels,  and  that  in  addition, 
goods  and  parcels  were  collected  in  London  by  Messrs.  Chaplin 
&  Home's  vans  and  carts  and  taken  to  their  receiving-houses, 
there  to  be  delivered  over  to  the  vans  and  carts  of  the  ndlway 
company,  for  conveyance  to  the  company's  London  goods  station 
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at  Nine  Elms,    That  the  railway  company  and  Messrs.  Chaplin         187^- 
&  Home  both  had  canvassers  in  London  to  canvass  for  traffic     Goddabd 
in  connection  with  the  London  and  South  Western  Railway,      i/>kdow 
and  that  for  the  accommodation  so  afforded  and  services  rendered    ^^  South 
the  railway  company  made  certain  payments  to  Messrs.  Chaplm       Ry.  Co. 
&  Home. 

That  the  London  and  South  Western  Railway  Company 
also  collected  and  delivered  goods  in  Salisbury  and  its  neigh- 
bourhood,  and  employed  and  paid  Messrs.  Chaplin  &  Home 
for  such  collection  and  delivery. 

That  the  payments  made  to  Messrs.  Chaplin  &  Home  for 
their  services  included  not  only  payments  for  collection  and 
delivery,  but  payments  for  various  descriptions  of  work  per- 
formed by  them  ;  for  example,  the  shunting  and  arranging  of 
waggons  by  horses  at  the  two  goods  stations  at  Salisbury 
(Milford  and  Fisherton),  the  shunting  and  arranging  by  horses 
of  passenger-carriages  and  horse-boxes,  and  at  Fisherton  station 
the  haulage  by  horses  of  waggons  on  the  branch-line  leading  to 
the  Salisbury  market-house,  and  various  other  services. 

That  Messrs.  Chaplin  &  Home  were  also  employed  by  the 
London  and  South  Western  Railway  Company  to  deliver  and 
coUect  goods  at  Exeter,  Yeovil,  Winchester,  and  other  stations, 
and  that  they  had  canvassing  agents  and  town  offices  in  each 
place  and  also  at  Salisbury,  and  that  the  payments  made 
to  them  included  remuneration  for  the  officers  and  servants 
employed  in  connection  with  such  offices  and  in  canvassing  for 
traffic  other  than  London  or  Salisbury  traffic;  in  &ct,  for  traffic 
between  Salisbury  and  all  parts  of  tlie  kingdom. 

2.  That  the  rates  for  small  parcels  mentioned  in  the  said 
application  were  the  rates  charged  for  the  carriage  of  small 
parcels  by  goods  trains  between  London  and  Salisbury,  but 
that  as  small  paircels  carried  l)etween  such  places  were  not 
carried  in  conjunction  with  any  other  railway  company,  the 
terminal  allowance  referred  to  did  not  apply?  and  that  it  was 
not  the  case  that  a  terminal  allowance  equal  to  one  hundred 
weight  was  allowed  to  Messrs.  Chaplin  &  Home. 

3.  That  a  book  in  accordance  with  the  requirements  of  the 
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above  Act  had  been  prepared,  but  that  the  distances  between 
Salisbury  and  all  stations  with  which  through  rates  were  in 
operation  were  not  in  all  instances  entered  therein,  and  that 
such  a  book  showing  the  distances  was  a  task  of  considerable 
difficulty,  and  that  time  was  required  for  its  completion, 

4.  That  the  rate  for  empties  mentioned  in  the  said  application 
was  the  rate  charged  for  carriage  of  empties  between  London 
and  Salisbury,  but  that  no  rebate  was  allowed  to  Messi^.  Chaplin 
&  Home,  and  that  the  said  Edmund  Goddard  had  not  made 
any  formal  claim  for  any  rebate  upon  empty  packages. 

5.  That  the  statement  in  the  said  application  that  tradesmen 
who  had  their  goods  delivered  by  the  London  and  South  Western 
Railway  Company  through  Messrs.  Chaplin  &  Home  were 
allowed  a  monthly  ledger  account,  was  not  correct  with  the 
exception  of  two  tradesmen,  and  that  it  must  be  left  to  the 
discretion  of  the  company  to  whom  credit  should  be  given. 

6.  That  the  allowance  of  1^.  &d.  mentioned  in  the  said  appli- 
cation was  the  usual  rebate  allowed  to  the  public  and  carriers 
for  cartage  in  the  country,  and  that  the  London  and  South 
AVestem  Railway  Company  believed  that  such  was  a  fair  and 
reasonable  allowance  for  the  service  performed,  and  that  the 
amount  paid  by  the  London  and  Southwestern  Railway  Com* 
pany  to  Chaplin  &  Home  covered  other  services,  as  therein- 
before mentioned. 

The  London  and  South  Western  Railway  Company  also  by 
their  answer  urged  that  the  matters  referred  to  in  the  application 
of  Edmund  Goddard  were  not  matters  coming  under  section  15 
of  the  Regulation  of  Railways  Act,  1873  (*),  nor  under  section  2 
of  the  Railway  and  Canal  Traffic  Act,  1854  (*),  nor  under 
section  11  of  the  said  Regulation  of  Railways  Act,  1873  (*). 

The  complainant  in  reply,  in  effect  denied  that  the  sum  of 
4*.  lOrf.  was  a  reasonable  rebate  for  coUection  and  delivery  in 
London  and  Salisbury,  or  that  the  rebates  of  3*.  4rf.  and  1#.  M. 
for  collection  or  delivery  in  London  and  Salisbury  respectively, 
were  remunerative  payments  for  such  services,  or  that  he  was 


(•)  Ante,  p.  9. 


(■)  Antet  V'  1- 
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TRAFFIC  OF  CARRIERS. 


313 


allowed  a  reasonable  rebate  on  small  parcels ;  lie  further  denied 
the  correctness  of  the  allegations  contained  in  the  4th  and  5th 
paragraphs  of  the  said  answer. 

The  complainant  appeared  in  person. 

Wood^  Q.C.,  and  Mangles  were  for  the  company. 

The  effect  of  the  evidence  is  sufficiently  stated  in  the  judg- 
ment. 

During  the  hearing  a  question  arose  whether  the  allowance 
for  cartage  was  to  be  the  charge  made  by  the  company  to  the 
public  or  the  actual  cost  to  the  company,  and  if  the  latter, 
whether  profit  thereon  (if  any)  should  be  included  in  the 
estimate.  On  the  question  of  the  allowance  being  made  fairly 
and  equally,  the  cases  of  Baxendale  v.  The  Great  Western  RaiU 
way  Company  {^Reading  Case)  (*),  and  The  Great  Western 
Railway  Company  v.  Sutton  (in  the  House  of  Lords)  (*),  were 
referred  to. 

Upon  the  question  of  the  company  giving  credit  to  some  of 
their  customers,  reference  was  made  to  Pichford  v.  The  Cale^ 
donian  Railway  Company  (^). 

The  following  judgment  of  the  Commissioners  was  delivered 
by  their  chairman  :— 

Sir  Frederick  Peeh — This  is  a  complaint  of  a  contravention 
of  section  2  of  the  Railway  and  Canal  Traffic  Act,  1854,  the 
provisions  of  which  the  Railway  Commissioners  appointed 
under  the  Act  of  1873  are  empowered  to  carry  into  effect. 
The  complaint  is  that  the  London  and  South  Western  Railway 
Company  give  an  undue  preference  to  Messrs.  Chaplin  & 
Home,  their  agents  in  Salisbury,  and  subject  the  complainant, 
Mr.  Edmund  Goddard,  a  carrier  in  Salisbury,  to  an  undue 
and  unreasonable  prejudice  or  disadvantage  there  and  in 
London,  mainly  in  this  respect,  that  the  rebate  or  deduction 
allowed  him  for  cartage  is  insufficient  in  amount  and  below 

(«)  Ante,  p.  202.  antey  p.  20. 

O  36  L.  J.,  Ezch.  177.    See  Digest,         (•)  AnU,  p.  252. 
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its  actual  cost^  and  less  than  the  company  allow  their  agents 
and  than  thej  allow  themselves.  That  railway  companies  must 
treat  aU  persons  and  all  classes  of  the  public  equally,  is  a  condi- 
tion which  the  Legislature  has  long  imposed  upon  them,  and 
the  courts  of  law  have  in  numerous  cases  decided,  that  where 
companies  undertake,  in  addition  to  their  principal  business  of 
carriers  by  railway,  and  as  subordinate  and  auxiliary  to  it,  the 
business  of  collecting  and  delivering  goods  to  and  from  their 
stations,  and  charge  a  carted  or  single  gross  rate,  for  which 
they  not  only  carry,  but  also  collect  and  deliver  free  of  further 
charge,  an  inequality  is  caused  if  a  carrier,  himself  collecting 
and  delivering,  and  only  employing  the  company  to  convey 
from  station  to  station,  is  charged  at  the  same  rate  with  other 
and  ordinary  customers,  and  that  he  is  overcharged  if  a  deduc- 
tion is  not  made  to  him  corresponding  to  the  amount  included 
in  the  gross  rate.  If  a  case  of  that  kind  exists,  and  complamt 
of  it  is  made  to  us,  and  we  are  satisfied  that  the  practice  in- 
volves an  undue  prejudice  or  undue  preference  within  the 
Traffic  Act,  it  becomes  our  duty  to  issue  an  injunction  to 
prevent  its  continuance,  and  in  the  case  before  us  the  com- 
plainant applies  for  an  injunction  to  restrain  the  London  and 
South  Western  Railway  Company  from  continuing  to  employ 
Messrs.  Chaplin  &  Home  on  terms  that  are  unduly  prejudicial 
to  himself  as  a  carrier,  and  from  continuing  to  charge  him  for 
work  that  is  not  done  for  him  by  the  company,  that  so  he  may 
be  put  upon  an  equality  with  the  rest  of  the  public.  Goods 
consigned  by  railway  must,  to  complete  their  transport,  be 
carted  to  and  from  the  stations  as  well  as  conveyed  apon  the 
line.  Conveyance  on  the  railway  is  in  practice  a  monopoly  of 
the  railway  companies ;  but  the  service  of  collection  and  delivery 
is  open  to  competition,  and  the  pubUc  common  carriers  and  the 
public  can  all  engage  in  it.  When  the  service  is  undertaken 
by  the  companies  they  We  two  ways  of  chaining  for  it.  They 
either  make  their  goods  rate  a  station  to  station  rate  only,  and 
charge  separately  for  cartage,  or  they  make  their  goods  rate  a 
collected  and  delivered  rate,  which  includes  collection  and 
delivery  within  a  fixed  distance  or  boundary  fit>m  the  stations 
of  the  two  towns,  from  the  one  to  the  other  of  which  the 
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goods  are  carried  on  the  railway.     The  companies  seldom  have         1874. 
both  kinds  of  rate  in  operation  at  tlie  same  time  between  any     goddabd 
two  stations,  and  consequently,  where  the  collected  and  de-      lokdok 
lirered  rate  is  in  force,  they  are  usually  obliged  to  allow  a    ^^d  South 
rebate  or  deduction  off  it  in  respect  of  goods  which  they  are  em-       Ry.  Co. 
ployed  to  carry  only,  and  not  to  collect  and  deliver  as  well. 
The  goods  rates  of  the  railway  companies  in  London  north  of 
the  Thames  are  said  to  be  nearly  all  collected  and  delivered 
rates;  but  the  London  and  South  Western  Railway  Company 
is  the  only  company  on  the  south  side  of  the  river  which  has 
adopted  that  form  of  goods  rate,  and  even  they  have  still  eighty 
stations  (Southampton  and  Winchester  amongst  them)  where 
the  goods  rates  are  station  to  station  rates  only.     Salisbury  is 
one  of  that  company's  stations  where  the  goods  rates  are  col- 
lected and  delivered  rates,  and  the  rebate  allowed  off  such  rates 
upon  goods  traffic  between  London  and  Salisbury  being  As.  lOd. 
per  ton  for  goods  of  any  description — ^namely,  3«.  4d.  for  London 
cartage,  and  Is.  6d.  for  Salisbury  cartage,  one  of  the  com- 
plainant's contentions  is,  that  the  sum  of  4«.  \0d.  is  not  a  suffi- 
cient allowance  as  r^ards  either  actual  cost,  or  the  actual  charge 
which  the  company  makes  to  the  public,  nor  sufficient  to  maintain 
a  competition  with  the  company,  in  their  capacity  of  carriers  out- 
side their  stations.     The  company  do  their  London  cartage  by 
their  own  carmen  and  tans,  while  their  Salisbury  cartage  is 
done  by  Messrs.  ChapUn  &  Home,  as  their  agents;  but  this 
difference  of  practice  is  immaterial  in  the  consideration  of  this 
part  of  the  case,  as  is  also  the  fact  that  the  company  make  a 
separate  and  extra  charge  for  cartage  in  London,  where  they 
cart  beyond  the  boundary  of  the  district  which  they  call  No.  1 
district — being  the  district  the  price  for  carting  to  every  part 
of  which,  is  included  in  their  collected  and  delivered  goods  rates 
-seeing  that  other  carrieiB  can  make  similar  extra  chains  for 
cartage  ontside  that  district,  vrithout  detriment  to  their  position 
as  competitors  in  business  with  the  company.    The  first  question 
to  be  determined  is  whether  the  rate  of  4^.  lOd.  a  ton  is  or  is  not 
sufficient?    As  regards  the  sum  of  3«.  4rf.,  which  is  the  proportion 
of  the  4s.  lOd.  allowed  for  cartage  between  the  Nine  Elms 
goods  station  and  any  place  in  the  company's  first  district,  the 
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evidence  shows  that  this  allowance  is  about  equal  to  the  cost  of 
carting  a  ton  of  goods  on  an  average  of  the  whole  area  of  the 
district^  and  that  it  is  not  a  remunerative  rate,  except  under 
special  circumstances,  as  in  the  case  of  the  company's  hired 
carters,  who  obtain  generally  a  full  load,  besides  not  unfrequently 
an  order  for  a  return  load,  and  the  aid  of  the  company's  porters 
in  loading.   But  if  it  is  shown  that  the  company  charge  more  to 
the  public  for  cartage  than  it  actually  costs,  is  not  this  charge  a 
more  proper  measure  of  the  rebate  than  the  bare  cost  ?    We  are 
of  opinion  that  it  is,  because  otherwise  the  company  would  have 
a  preference  to  the  extent  of  the  difference  over  other  carriers, 
and  the  complainant's  customers,  if  he  carted  for  them  at  the 
rate  of  the  rebate,  would  lose  the  benefit  they  would  be  entitled 
to,  and  in  paying  the  gross  rate,  less  only  the  rebate,  would  pay 
to  the  company  part,  where  no  part  was  due,  of  the  cartage  share 
of  that  rate,  while  if  he  carted  for  them  at  the  company's  real 
cartage  rates  there  would  be,  in  the  case  supposed  of  these  being 
higher  than  the  rebate,  an  excess  in  the  total  charge  from  door 
to  door  against  that  particular  class  of  customers.     The  general 
manager,  Mr.  Archibald  Scott,  and  the  goods  manager,  Mr. 
Haddow,  officers  of  the  company  who  were  called  for  the 
defence,  were  unable  to  say  how  much  of  the  compound  goods 
rate  was  due  to  cartage.     Mr.  Haddow  stated  that,  when  in 
1860  the  rates  from  Salisbury  were  converted  from  station  to 
station  rates  into  collected  and  delivered  rates,  the  tonnage  rates 
in  each  class  of  goods  were  raised  5s. ;  but  the  gross  rates  in  the 
two  lowest  classes  have  been  raised  subsequently,  and  therefore 
the  proportion  due  to  cartage  of  the  rates  in  the  existing  scale 
cannot  positively  be  determined.     That  the  company's  charge 
for  cartage  and  its  actual  cost  are  not  always  identical  appears 
from  their  charge  for  cartage  in  London  in  respect  of  goods  to 
and  from  Winchester.     The  rates  for  Winchester  traffic,  as  al- 
ready stated,  are  station  to  station  rates,  and  cartage,  therefore, 
is  charged  separately,  and  upon  a  scale  increasing  from  3».  AcL 
to  7s,  &d,  a  ton,  according  to  the  class  of  goods,  without  going 
outside  the  boundary  of  No.  1  district ;  and  from  the  proportion 
of  goods  in  the  different  classes  it  results  in  such  case  that  the 
average  rate  charged  for  cartage  for  that  district  of  London  is 
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about  4^.  4rf.  per  ton,  or  1  s.  per  ton  more  than  the  rebate  or  deduc- 
tion off  the  rates,  allowed  for  precisely  similar  work,  in  the  case 
of  Salisbury  goods.  It  would  not  be  an  unreasonable  inference 
to  draw  from  this  that  the  Salisbury  rates  cover  similar  charges 
for  the  similar  service ;  but  upon  the  whole  we  are  not  prepared 
to  enjoin  the  application  of  the  Winchester  scale  to  the  allow- 
ance for  Salisbury  goods,  because  that  would  entail  upon  carriers 
a  troublesome  classifying  of  the  goods  which  they  carried ;  nor 
are  we  prepared  to  raise  that  allowance  by  the  present  average 
excess  of  the  Winchester  scale,  because  the  proportion  of  goods 
in  the  different  classes  may  not  be  the  same  in  the  one  case  as  in 
the  other,  or  may  vary  from  time  to  time ;  and  also  because  we 
might  be  setting  up  a  new  inequality  in  favour  of  carriers  of  the 
lowest  class  of  goods ;  and,  lastly,  because  a  calculation  would 
have  to  be  made  every  time  the  gross  rates  were  altered,  and 
the  rebate  raised  or  lowered  accordingly.  We  think  under  the 
circumstances  of  this  case,  and  upon  the  evidence  given  before 
us,  the  proper  remedy  to  be,  that  the  company  should  be  re- 
quired to  state  in  what  manner  the  compound  goods  rate  is  made 
up,.and  how  much  of  it  is  for  cartage  as  distinguished  from  con- 
veyance on  the  line.  In  this  way  the  public  would  have  before 
them  the  quoted  cartage  rates  of  the  company  and  of  other 
carriers,  and  could  please  themselves  in  weighing  the  advantages 
of  a  single  payment  and  other  facilities  or  conveniences  if  they 
employed  the  company,  against  any  lower  or  more  favourable 
terms  that  might  be  offered  by  other  carriers.  Sections  14  and 
15  of  the  Act  of  1873  authorize  the  BAilway  Commissioners,  on 
the  application  of  any  person  interested,  to  require  a  compound 
rate,  to  be  separated  in  the  manner  we  have  mentioned,  and  to 
decide  in  case  of  dispute  what  is  a  reasonable  sum  to  be  paid  to 
a  company  for  collection  and.  delivery,  and  such  like  services, 
and  we  are  of  opinion  that  the  particular  case  which  we  are  con- 
sidering, would  be  more  equitably  settled  through  these  sections 
of  the  statute  than  by  the  granting  of  an  injunction.  The  com- 
plainant alleges  further  the  insufficiency  of  Is.  6d.  a  ton  rebate 
for  cartage  in  Salisbury,  and  that  the  company  pay  Messrs. 
Chaplin  and  Home  at  more  than  that  rate.  Messrs.  Chaplin 
and  Home  are  the  company's  agents  in  Salisbury,  and  do  all 
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their  carting.     They  make  no  charge  to  the  public,  and  are 
paid  exclusively  by  the  company  at  the  rate  of  2s.  per  ton  for 
collecting  and  delivering  goods  in  classes  1  and  2  ;  2s.  6d,  in 
classes  3  and  4 ;  and  3^.  4d.  in  class  5  ;  averaging,  it  is  stated, 
a  payment  of  2s.  2^rf.  per  ton.     There  is  thus  a  difference  of 
8^^.  a  ton  in  favour  of  Messrs.  Chaplin  and  Home,  but  this 
difference  is  explained  to  be  paid  to  them,  not  for  carting,  but 
for  their  general  services  as  agents  and  canvassers  for  the  com- 
pany in  Salisbury  and  its  neighbourhood,  and  for  the  influence 
which  their  canvassing  has  in  increasing  the  company^s  traffic. 
Here,  again,  we  are  of  opinion  that  the  public  should  know  what 
amount  is  included  in  the  gross  rate  for  carting  in  Salisbury'; 
and  we  also  think  that  where  carting  agents  perform  other 
distinct  services  for  the  company,  the  payment  for  such  other 
services  should  be  kept  wholly  distinct.     One  shilling  and  six- 
pence per  ton  appears  to  be  the  amount  generally  allowed  for 
carting  goods  in  the  country,  and  Mr.  Chaplin,  the  head  of  his 
firm,  gave  evidence  to  the  effect  that  the  cost  of  carting  in 
Salisbury  does  not  on  an  average  exceed  Is.  6d.  per  ton.     The 
complainant  also  alleges  that  he  is  unequally  treated  in  the 
matter  of  rebate  on  parcels  and  on  **  empties.''    We  find,  and 
the  company  admitted,  that  they  have  not  always  allowed  him 
sufficient  in  respect  of  the  collection  or  delivery  in  London  of 
parcels  exceeding  56  lbs.  in  weight,  and  that  he  is  entitled  to  a 
rebate  of  2d.  upon  each  of  such  parcels.   In  Salisbuiy  the  allow- 
ance to  Messrs.  Chaplin  and   Home  for  the  collection  and 
delivery  of  parcels  is  2d.  per  parcel,  or  twice  the  sum  allowed  to 
Mr.  Goddard  and  others  for  that  service  in  Salisbury ;  but  we  are 
satisfied  by  the  evidence  given  on  this  point  that  the  additional 
penny  given  to  Messrs.  Chaplin  and  Home  is  paid  to  them  in 
part  of  their  remuneration  for  agency.    As  regards  empties,  the 
company  also  admitted  that  while  they  have  allowed  Messrs. 
Chaplin  and  Home  a  cartage  of  2s.  a  ton,  no  similar  payment 
(or  rebate,  as  it  would  be  in  this  case,)  has  been  made  to  the 
complainant    We  are  of  opinion  that  he  is  entitled  to  It,     The 
complainant  withdrew  his  complaint  against  the  company  for 
the  nonfulfilment  of  the  requirements  of  the  Act  of  1873,  as 
respects  the  keeping  of  a  book  of  rates  at  Salisbury  station. 


TRAFFIC  OF  CARRIERS*  .319 

showing  the  various  goods  rates  in  force  for  the  time  being,  and         1874. 
the  distances  from  Salisbury  of  all  the  stations  or  places  to     Goddard 
which  goods  are  rated  from  Salisbury.    The  book  was  produced      London 

before  us,  and  we  feel  bound  to  observe  was  not  so  clear  or  com-    ^^  South 

Western 

plete  as  it  should  have  been.  As  regards  the  remaining  com-  Rt.  Co. 
plaint  that  the  company  showed  partiality  in  the  matter  of 
granting  credit  to  traders  in  Salisbury  by  refusing  a  monthly 
credit  account  to  any  but  customers  of  Messrs.  Chaplin  and 
Home,  it  was  proved  that  this  was  not  the  case,  and  that  the 
charge  of  partiality  was  not  well-founded.  Our  order,  therefore, 
will  be  in  favour  of  the  complainant  upon  the  second  and  fourth 
heads  of  his  complaint,  and  in  favour  of  the  company  upon  the 
third  and  fiflh.  Upon  the  first  and  sixth  heads  we  make  no  order. 
It  will  not  be  necessary  for  the  complainant  to  issue  a  writ  of  in- 
junction, but  if  our  order  should  be  disobeyed  by  the  company,  it 
will  be  competent  for  him  to  apply  to  us  for  an  order  of  attach- 
ment, or  other  order,  for  the  purpose  of  enforcing  our  decision,  as 
prescribed  by  the  3rd  section  of  the  Railway  and  Canal  Traffic 
Act,  1854,  the  jurisdiction  conferred  by  that  section  being  given 
to  us  by  the  6th  section  of  the  Kegulation  of  Railways  Act, 
1873.    We  adjudge  the  complainant  to  be  entitled  to  his  costs. 

The  order  made  by  the  Commissioners  on  the  above  case 
was  as  follows : — 

Whereas  the  said  Edmund  Goddard  hath  lately  complained 
to  us  of  a  violation  and  contravention  by  the  said  London  and 
South  Western  Railway  Company  of  section  2  of  the  Railway 
and  Canal  Traffic  Act,  1854,  and  section  14  of  the  Regulation 
of  Railways  Act,  1873,  that  is  to  say — [the  order  here  recited 
the  grounds  of  complaint  contained  in  the  application  as  here- 
inbefore set  forth,  and  continued]:  And  the  said  Edmund 
Goddard  hath  applied  to  us  to  hear  and  determine  the  matter 
of  the  said  complaint: 

Now  we,  having  duly  heard  the  said  Edmund  Goddard  and 
the  said  London  and  South  Western  Railway  Company  in  the 
matter  of  the  said  complaint. 

Do  determine :  — 

1.  As  to  the  first  and  sixth  complaints,  that  there  is  not 
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sufBcient  or  satisfactory  eyidence  before  us  to  enable  us  to  make 
any  order  in  respect  thereof,  and  we  therefore  make  no  order 
upon  these  two  complaints,  or  either  of  them. 

2.  And  as  to  the  second  complaint,  that  the  said  company  do 
not  allow  to  the  said  Edmund  Goddard  a  sufficient  smn  for  the 
cartage  in  London  of  parcels  exceeding  56  lbs.  in  weight,  inas- 
much as  in  numerous  cases  brought  before  us,  they  allow  him 
only  a  1^.  for  such  cartage,  and  we  find  that  he  is  entitled  to 
an  allowance  from  the  collected  and  delivered  rate  of  2d.  for 
such  cartage. 

And  we  order  and  enjoin  the  said  company  to  allow  from  the 
said  collected  and  delivered  rate  the  said  sum  of  2d.  to  the  said 
Edmund  Goddard  for  such  cartage. 

3.  And  as  to  the  third  complaint,  that  the  said  company 
have  complied  with  the  provisions  of  the  said  14th  sect,  by 
showing  in  their  books  the  distances  from  their  stations  and 
wharves  of  every  station,  wharf,  siding  or  place  to  which  every 
rate  is  charged  by  them  for  the  carriage  of  traffic  (other  than 
passengers  and  their  luggage). 

4.  And  as  to  the  fourth  complaint,  that  the  said  company  do 
allow  their  agents  the  same  payment  for  collection  and  delivery 
of  empties  as  the  payment  which  they  allow  to  such  agents 
upon  first  and  second-class  goods,  namely,  the  sum  of  2s.  per 
ton,  and  refiise  to  allow  a  rebate  in  respect  of  the  cartage  of 
empties  to  the  said  Edmund  Goddard,  and  we  order  and  enjoin 
the  said  company  to  allow  to  him  from  the  carted  rate  the  sum 
o(2s.  per  ton  upon  the  cartage  of  empties. 

5.  As  to  the  fifth  complaint,  that  the  company  do  not  allow 
tradesmen  in  Salisbury  who  have  their  goods  delivered  by 
Messrs.  Chaplin  and  Home  a  monthly  ledger  account,  by  way 
of  preference  or  to  the  injury  of  the  said  Edmund  Goddard. 

And  we  further  order  and  enjoin  the  said  company  to  pay  to 
the  said  Edmund  Goddard  his  costs  of,  and  incidental  to,  his 
said  application. 
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The  South  Devon  Railway  Company. 

Maximum  BateM^Diviiian  of  ReoeipU—AUonwMe for  Ca/rtage^WXeage 

Proportion, 

Bj  the  Bockfastleigh,  Totnes  and  Soath  Devon  Railway  Act,  1864,  the  com- 
{Minj  thereby  incorporated  were  authorized  to  make  a  railway,  to  be  worked  by 
hone-power  only,  and  also  a  railway  to  be  worked  in  the  ordinary  way,  by  loco- 
motire  ateam  engines ;  and  it  was  enacted  that  the  maximnm  rate  of  charge  for 
conTe]rance  on  the  railways,  including  the  tolls  for  the  use  thereof,  and  of 
cmiagea,  and  for  looomotire  power  aftd  every  other  expense  incidental  to  snch 
anveyance,  should  not  exceed  certain  amounts  therein  mentioned : — Held,  that 
the  railway  to  be  worked  by  horse-power  was  subject  to  this  enactment,  and  that 
a  higher  rate  of  charge  could  not  be  made  in  respect  of  that  railway,  although 
sach  higher  rate  might  be  reasonable,  haying  regard  to  the  increased  expense  of 
working  the  railway  by  horse-power. 

By  a  woiking  agreement  between  the  S.  D.  Ry.  Co.  and  the  B.  Ry.  Co.  it  was 
prorided  that  there  should  be  a  division  of  the  receipts  from  the  B.  Ry.,  which 
was  to  be  worked  and  managed  by  the  S.  D.  Co.,  who  were  to  receive  all  tolls, 
^ues,  rates  and  charges  arising  from  the  B.  Ry.,  including  "  one-half  of  all  ter- 
minal charges,  and  a  mileage  proportion  in  respect  of  the  B.  Ry.  of  all  through 
fires,  rates  and  chaiges :" — ^Held,  that  the  S.  D.  Co.  were  bound  to  bring  into 
the  receipts  and  to  account  to  the  B.  Co.  for  one-half  of  all  terminals  included  in 
fares,  rates  and  charges  earned  on  the  B.  Ry.  and  the  S.  D.  Ry.,  and  also  on  the 
B.  Ry.  and  any  other  railway  or  railways. 

It  appeared  that  the  S.  D.  Co.  in  some  cases  carted  the  goods  to  and  from  the 
stations,  and  the  cartage  rate  was  included  in  the  goods  rate : — ^Held,  that  they 
were  justified  in  deducting  from  the  receipts  to  be  divided  between  them  and  the 
B.  Co.  the  average  cost  to  the  S.  D.  Co.  of  performing  the  cartage. 

It  also  appeared  that  the  S.  D.  Co.,  in  conveying  goods  from  the  B.  Ry.  to  a 
line  leading  from  their  own  railway,  were  compelled,  through  not  having  any 
siding  or  other  accommodation  at  the  junction,  to  convey  goods  three  miles 
beyond  the  junction,  to  a  station  on  their  line,  and  then  to  send  them  back  to  the 
joDctioa  by  another  train,  and  they  claimed  in  such  cases  to  credit  themselves 
with  the  mileage  one  way — ^namely,  the  three  miles— in  estimating  the  mileage 
proportioa  between  the  two  companies: — ^Held,  that  they  were  entitled  to  do  so. 

This  was  an  application  by  the  Buck&stleigh^  Totnes  and 
SoQth  Devon  Railway  Company  to  refer  certain  differences 
between  them  and  the  South  Devon  Railway  Company  to  the 

VOL.  I.  T 


322  BAILWAT  AND  CANAL  GASES. 

1874.        decision  of  the  Railway  Commissioners,  under  s.  8  of  "  The 
BucKFABT-    Kegulation  of  Railways  Act,  1873/'  in  lieu  of  their  being  re- 
rr^if  io^/^ir.   ferred  to  arbitration. 

TOTNBB  AND 

South  Devon      It  appeared  from  the  application,  and  the  facts  proved  in  the 
v.  course  of  the  case,  that  the  applicants  were  the  owners  of  a 

^^^Y.  cSr^^  railway  which  was  worked  by  the  South  Devon  Railway  Com- 
pany, on  terms  of  division  of  receipts  arising  from  traffic  over 
such  railway,  and  differences  had  arisen  in  respect  of  such 
division  so  far  as  related  to  the  traffic  of  the  half-year  ending 
on  the  30th  of  June,  1873.  The  applicants  were  incorporated 
in  the  year  1864,  and  by  their  act  they  were  authorized  to  con- 
struct a  line  of  railway  to  be  worked  by  horse-power  only  from 
the  Totnes  station  of  the  South  Devon  Railway  to  and  through 
the  town  of  Totnes  to  a  quay  on  the  river  Dart,  and  they  were 
also  authorized  to  construct  a  railway  from  the  same  Totnes 
station  to  Buckfasdeigh,  and  afterwards  to  Ashburton.  By  a 
working  agreement,  made  between  the  applicants  and  the  South 
Devon  Railway  Company  on  the  14th  of  July,  1865,  it  was 
agreed  that  the  latter  company  should  manage  and  work  the 
railways  of  the  applicants  so  as  fuUy  and  fiurly  to  develop  the 
traffic  of  the  district  to  be  served  thereby  (Art  14),  and  should 
receive  and  take  all  tolls,  fiures,  rates  and  charges  arising  there- 
from (Art.  22),  and  it  was  declared  that  such  receipts  should 
include  ^'  one-half  of  all  terminal  charges  and  a  mileage  pro- 
portion in  respect  of  the  Buck&stleigh  Railway  of  all  through 
&res,  rates  and  charges  (Arts.  22  and  23),  and  that  the  receipts 
should  be  divided  between  the  two  companies  in  certain  pro- 
portions (Arts.  37  and  38).  The  railways  of  the  applicants 
were  worked  by  the  South  Devon  Company  under  this  agree- 
ment. 

The  differences  submitted  to  the  Commissioners  were  four  in 
number. 

The  first  turned  upon  the  construction  of  the  said  23rd 
article  of  the  agreement,  the  applicants  contending  that  the  half 
of  all  terminals  in  any  rate  for  conveyance  from  or  to  their  rail- 
ways should  be  included  in  the  receipts,  and  the  South  Devon 
Company  contending  that  the  article  was  limited  to  traflBc 
coming  from  or  going  to  the  railway  of  a  third  company,  and 
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did  not  extend  to  traffic  between  the  applicants'  and  the  South  ^^74. 

Deron  Company's  lines,  and  that  even  in  the  case  of  a  third  Buckpast- 

company  it  was  only  the  one-half  of  the  terminal  earned  on  Totnes  and 

the  appKcants'  railways  that  was   to  be  brought    into    the  r^cSJ^^ 

accounts.  „       ^ 

South  Devon 

Tne  second  difference  was  with  respect  to  the  Quay  branch,       Bt.  Co. 

which  was  required  by  the  act  to  be  worked  by  horse-power 

only.    The  applicants  contended  that  the  charges  and  rates  of 

conveyance  upon  this  branch  were  limited  by  the  39th  section 

of  the  Act,  whereby  it  was  enacted  that  **  the  maximum  rate  of 

chaige  to  be  made  for  the  conveyance  of  animals  and  things  on 

the  raQways,  including  the  tolls  for  the  use  of  railways,  and  of 

carrii^s,  and  for  locomotive  power,  and  every  other  expense 

incidental  to  such  conveyance  (except  a  reasonable  sum  for 

loading,  &c.),  shall  not  exceed  the  amounts  following."     The 

highest  charge  there  given  was  4rf.  per  ton  per  mile,  whereas 

the  South  Devon  Company  had  charged  Is,  per  ton  for  goods 

conveyed  on  the  Quay  branch,  which  was  only  three-quarters 

of  a  mile  in  length,  and  they  contended  that  they  were  entitled 

to  do  so,  as  it  did  not  come  within  the  maximum  rate  clause, 

and,  having  regard  to  the  cost  of  using  horse-power,  the  amount 

chaiged  by  them  was  a  reasonable  sum.     The  applicants  gave 

evidence  to  show  that  it  was  a  prohibitive  sum,  and  that  they 

were  therefore  aggrieved,  as  goods  were  sent  in  other  ways 

which  would  otherwise  have  been  sent  on  the  Quay  branch. 

The  third  difference  arose  in  respect  of  the  cartage 
expenses  which  the  South  Devon  Company,  when  they  per- 
formed that  service,  included  in  the  gross  rate,  and  sought  to 
deduct  from  the  receipts.  The  amount  which  they  deducted 
was  I#.  9d,  per  ton  in  respect  of  cartage  at  each  end  of  the 
joamey,  and  the  applicants  contended  that  it  should  not  exceed 
Ix.  6d.  per  ton,  which  was  allowed  by  the  South  Devon  Com- 
pany to  traders  who  performed  this  service  for  themselves. 
Evidence  was  given  to  show  that  Is.  dd,  per  ton  was  the  fair 
average  cost  to  the  company. 

The  fourth  difference  was  this.  The  South  Devon  Company, 
in  the  case  of  traffic  consigned  from  stations  on  the  Buck&st- 
leigh  Bailway  to  stations  on.  the  Plymouth  and   Tavistock 

t2 
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BucKFAST-    Plymouth  station,  three  miles  beyond  their  junction  with  the 

LEIGH,       ^^  branch  at  Marsh  Mills,  and  brought  it  back  again,  and  in 

South  Dbvok  calculating  the  division  of  receipts  credited  themselves  with  the 
Rt  Co  ... 

^.  additional  mileage  one  way,  namely,  three  miles.    It  appeared 

Rt  ^^^^  that  they  had  no  siding  or  other  accommodation  at  the  junction 

for  sending  the  goods  direct  therefrom  to  the  said  branch.     The 

applicants  contended  that  this  was  contrary  to  the  40th  rule  of 

the  regulations  of  the  Railway  Clearing  House,  whereby  it  is 

deckred  that  companies  are  not  entitled  in  calculating  the 

division  of  receipts  to  additional  mileage  so  passed  over.     The 

South  Devon  Company  alleged  that  these  regulations  did  not 

apply  to  the  case  before  the  Commissioners. 

Littler,  Q.C.,  and  Batten  appeared  for  the  applicants;  and 
LopeSy  Q.C.,  and  C.  Bowen  for  the  South  Devon  Company. 

The  Court,  having  taken  time  ^  consider,  delivered  the  fol* 
lowing  judgment : — 

This  is  a  case  of  certain  differences  between  two  railway 
companies  as  to  the  right  construction  of  a  working  agreement 
they  have  entered  into,  in  relation  to  its  bearing  upon  an  account 
between  them,  and  the  case  is  brought  before  us  for  our  decision, 
instead  of  being  referred  to  arbitration,  under  the  8th  section  of 
the  Regulation  of  Railways  Act,  1873.  The  railway  from 
Ashburton  to  the  Totnes  station  of  the  South  Devon  Company, 
and  thence  to  Totnes  Quay  on  the  river  Dart,  is  the  property  of 
the  Buckfastleigh  Company,  but  is  maintained  and  worked  by 
the  South  Devon  Company,  and  the  working  agreement  pro- 
vides that  the  South  Devon  Company's  **  gross  receipts  '*  from 
the  railway  shall  be  divided  in  certain  proportions  between  that 
company  and  the  Buckfastleigh  Company,  and  shall  inclade 
one  half  of  all  terminal  charges,  and  a  mileage  proportion  in 
respect  of  the  Buckfastleigh  Railway  of  all  through  fiures,  rat^ 
and  charges.  In  the  statement  or  account  of  the  traffic  and 
receipts  of  that  railway  for  the  half-year  to  the  30th  of  June, 
1873,  the  South  Devon  Company  have  treated  as  throog^h 
traffic  only  the  traffic  to  and  from  the  railway  of  a  third  com* 
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ptLUj,  and  as  regards  any  terminal  charges  on  traffic  between         ^^^^ 
their  own  line  and  the  Buck&stleigh  line  have  placed  to  the    Buckfast- 
credit  of  the  gross  receipts  a  mileage  proportion  only  of  such    totnbs  and 
charges,  instead  of  one  half  as  contended  for  by  the  Buckfast-  ^^^^^J^^ 
leigh  Company,  according  to  what  they  maintain  to  be  the  *^- 

true  intent  and  effect  of  the  23rd  article  of  the  agreement.  The  Rt.  Co. 
question  turns  in  a  great  measure  upon  the  wording  of  that 
article,  and,  having  regard  thereto,  the  Commissioners  do  not 
see  any  distinction  made  by  the  agreement  between  the  lines  the 
property  of  the  South  Devon  Company  and  the  lines  of  any 
other  company,  as  regards  traffic  to  and  from  the  Buckfastleigh 
RaUway,  and  as  there  is  no  reason  to  doubt  that  terminal 
charges  form  a  part  of  the  goods  rates  in  both  cases,  we  are  of 
opinion  that  for  either  description  of  this  traffic,  one  half  of  the 
terminal  charges  should  be  carried  to  the  account  of  the  gross 
receipts.  In  the  same  half-yearly  statement  the  South  Devon 
Company  appear  further,  as  regards  traffic  to  and  from  the  rail- 
way of  a  third  company — ^as,  for  instance,  the  Bristol  and 
Exeter — ^to  have  considered  the  terminal  charges,  of  which  one- 
half  belongs  to  the  gross  receipts,  to  mean  only  such  charges  as 
they  received  for  the  station  at  their  own  end,  but  the  Commis- 
sioners are  of  opinion  that  they  include  terminal  charges  for 
both  ends.  By  the  Buckfiistleigh,  Totnes  and  South  Devon 
fiailwaj  Act,  1864,  the  short  railway  connecting  the  South 
Devon  Railway  with  the  Totnes  Quay,  on  the  river  Dart,  is  to 
be  worked  by  horse-power  only,  and  the  sum  the  South  Devon 
Company  have  demanded  for  haulage  of  traffic  on  this  branch 
is  in  excess  of  the  maximum  rate  authorized  by  that  Act,  if 
such  rate  applies  as  well  where  horse-power  is  used  as  in  the 
case  of  locomotive  engines.  We  are  of  opinion  that  it  does  so 
apply,  and  that  the  South  Devon  Company  have  no  power  to 
charge  a  rate  on  this  branch  exceeding  the  limits  imposed  by 
the  Act.  The  Buckfastleigh  Company  complain  of  deductions 
made  from  gross  receipts  before  division,  on  account  of  cartage 
and  delivery.  The  Commissioners  think  that  in  the  case  of 
cartage  rates  a  reasonable  deduction  on  that  account  is  not  in- 
consistent with  the  provisions  of  the  working  agreement,  and 
we  do  not  find  that  any  undue  amount  has  been  deducted  on 
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^874.        that  account.   Charges  for  such  services  when  performed  by  the 

BucKFAST-     South  Devon  Company  stand  apart  fix^m  receipts  accruing  from 

ToTNira^AND  ^^  ^^^»  *°^  ^^7  therefore  be  deducted  prior  to  division.    The 

^^^  Cto^^^  last  complaint  of  the  Buckfiwtleigh  Company  as  to  the  route  by 

V.  which  the    South  Devon   Company  work  the    Buckfiustleigh 

South  Devoit 

Bt.  Co.       traffic  with  their  Plymouth  and  Tavistock  branch  has  not  been 

made  out  to  the  satisfaction  of  the  Commissioners.     It  appears 

that  half  the  additional  mileage  run  over  past  the  jimction  is 

excluded  in  calculating  the  division  of  receipts,  and  that  a 

want  of  accommodation  at  the  junction  prevents,  for  the  present, 

a  more  direct  route  being  adopted.     The  regulation  on  this 

subject  of  the  Railways'  Clearing  House  has  not,  in  our  view, 

been  adopted  into  the  agreement  between  the  companies,  and 

we  do  not  consider  the  references  which  occur  in  it  to  the 

Clearing  House  to  have  the  effect  of  entitling  the  Buckfiist- 

leigh  Company  to  require  the  division  of  any  portion  of  the 

gross  receipts  to  be  governed  by  that  regulation.     Our  order  as 

to  costs  will  be  in  &vour  of  the  Buckfitsdeigh  Company. 
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The  London  and  North  Western  Railway  Company.       May  i2tk, 

1874. 
iMjMction — JRightt  aneiUary  ihereto^Porton  interegted^  Concurrent 

Hemedies. 

Bj  aect.  14  of  the  Regulation  of  Railways  Act,  1873  (*),  every  railway  company 
'»  bomd  to  keep  at  each  of  their  stations  books  showing  every  rate  for  the  time 
being  charged  for  the  carriage  of  traffic  (other  than  passengers  and  their  luggage) 
from  that  station  to  any  place  to  which  they  book,  and  every  such  rate-book  shall, 
dazing  all  reasonable  hours,  be  open  to  the  inspection  of  any  person  without 
pajment  of  any  fee,  and  any  company  failing  to  comply  with  those  provisions 
shall  for  each  offence,  and  in  case  of  a  continning  of^ce  for  every  day  during 
which  it  continnesi,  be  liable  to  a  penalty  of  6/.,  to  be  recovered  before  two 
jostioes  :~Held,  that  the  CommissionerB  had  jurisdiction  to  order  an  inspection, 
although  justices  also  had  the  power  to  inflict  a  penalty  for  refusal  to  allow 
such  inspeetioii  i  that  the  right  of  inspection  given  by  sect.  14  was  general,  and 
it  was  immaterial  what  motive  or  object  a  person  had  in  desiring  inspection ;  that 
iBspectioa  under  the  statute  included  the  right  of  taking  extracts  or  copies ;  and 
that,  at  an  erents,  the  Court  had  power  to  order  that  extracts  and  copies  might 
be  taken  as  ancillacy  to  the  right  of  inspection,  and  in  order  to  make  such  right 
effectuaL 

This  was  a  summons  issued  by  William  Perkins  against  the 
London  and  North  Western  Railway  Company,  calling  upon 
them  to  show  cause  why  they  should  not  allow  him  an  inspection 
of  a  rate-book  at  Widnes  Station,  by  examining  the  same  and 
taking  extracts  therefi^m,  and  taking  copies  thereof. 

The  application  was  made  under  sect.  14  of  the  Regulation 
of  Railways  Act,  1873,  which  enacts  (inter  alia),  that  every 
railway  company  shall  keep  at  each  of  their  stations  books 
showing  every  rate  for  the  time  being  charged  for  the  carriage 
of  traffic  (other  than  passengers  and  their  luggage)  from  that 
station  to  any  place  to  which  they  book,  and  that  every  such 

(»)  Antef  p.  9. 
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rate-book  shall^  during  all  reasonable  hours,  be  open  to  the 
inspection  of  any  person  without  payment  of  any  fee,  and  that 
any  company  fitiling  to  comply  with  these  provisions  shall  (or 
each  offence,  and  in  case  of  a  continuing  offence  for  everj  day 
during  which  it  continues,  be  liable  to  a  penalty  of  51,  to  \)e 
recovered  before  two  justices  as  therein  provided. 

It  appeared  from  the  application  and  the  &ct8  proved  in 
the  case,  that  the  applicant  was  an  accountant  in  Liverpool, 
who  had  been  instructed  by  an  association  of  traders  to  inspect 
the  rate-book  at  Widnes  Station.  It  was  necessary,  as  he 
alleged,  for  his  purpose  to  make  extracts  from  the  greater  part 
of  the  book,  and  he  stated  that  it  would  require  a  fortnight  for 
him  to  take  down  all  he  required.  The  London  and  North 
Western  Railway  Company  granted  him  a  bare  inspection,  but 
refiised  to  allow  him  to  make  extracts  from  or  copies  of  such 
rate-book. 


Herschell,  Q.C.,  on  behalf  of  the  applicant,  contended,  that 
although  he  was  not  a  trader  and  had  no  intention  of  sending 
goods  from  such  station,  he  was  entitled  to  go  and  inspect  the 
books  without  the  railway  company  inquiring  with  what  object 
he  went  there,  and  to  take  such  a  copy  of  the  rate-book  as  he 
might  deem  necessary  for  his  purpose,  it  not  being  for  the 
railway  company  to  inquire  what  was  the  object  of  the  inspec- 
tion, and  then  to  limit  inspection  according  to  the  object. 

J,  Edwards  {Field,  Q.C.,  with  him)  showed  cause  against 
the  summons,  contending,  ^r«^,  that  the  Commissioners  had  no 
power  to  make  any  order  for  inspection,  as  the  remedy  was 
by  summary  proceedings  before  two  justices  for  penalties 
[Mr.  Commissioner  Macnamara  referred  to  Cory  v.  The 
Yarmouth  and  Norwich  Railway  Company  ('),  in  which  it  was 
said  by  fFiyram,  V.-C,  that  where  the  only  remedy  given  by 
an  act  is  by  recovering  penalties  de  die  in  diem  in  a  summary 
way  the  Court  of  Chancery  has  the  power  of  protecting  by 
injunction  the  right  of  the  person  in  whose  fitvour  such  r&aeij 


(*)  3  Hare,  593,  and  3  By.  Ca.  524. 
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is  given] ;  secondly,  that,  assuming  the  Commissioners  had 
the  power  to  order  inspection,  yet  it  could  be  granted  only 
to  traders,  that  a  person  seeking  inspection  was  entitled  to 
see  only  specific  rates,  in  the  amount  whereof  he  must  show 
himself  in  some  way  to  be  interested ;  and,  lastly,  that  if  a 
right  to  inspection  existed  in  this  case,  it  did  not  include 
the  further  right  to  copy  or  take  extracts  from  the  rate-book. 
[Mr.  Commissioner  Macnamara  referred  to  the  case  of  Bennett 
T.  Griffiths  ('),  in  which  it  was  held  that  where  the  court  or 
judge  has  under  the  Common  Law  Procedure  Act,  1854,  power 
to  make  an  order  for  an  inspection  of  real  or  personal  pro- 
perty, they  may  also  order  such  things  to  be  done  as  may  be 
necessary  for  such  inspection,  and,  as  ancillary  to  the  power 
to  grant  inspection,  a  power  to  remove  obstructions  in  the  way 
of  it] 
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The  Court  delivered  the  following  judgment : — 

In  this  case  we  hold  that,  under  the  6th  section  of  the 
B^nlation  of  Railways  Act,  1873,  we  have  power  to  give 
effect  to  every  provision  of  our  Act,  and  that  our  jurisdiction 
to  grant  an  injunction  is  not  taken  away  by  the  fiu^t  of  justices 
having  also  the  power  to  inflict  a  penalty  for  de&ult  of  the 
company.  - 

We  think  that  the  right  of  inspection  given  by  the  14th 
section  is  general,  and  it  is  immaterial  what  motive  or  object 
a  person  has  in  desiring  inspection ;  and  that  the  words  ''  open 
to  inq^ection"  are  tantamount  to  saying  that  there  shall  be  a 
pablication  of  the  rate-book. 

We  are  of  opinion  that  "  inspection "  under  this  statute  in- 
cludes the  right  of  taking  extracts  or  copies,  or,  at  all  events, 
Mie  Court,  acting  under  this  statute,  will  grant  this  right  as 
one  ancillary  to  inspection,  and  for  the  purpose  of  making  it 
cflfectoal;  and  that  the  rate-book  should  be  available  at  all 
'^aaonable  hours  for  the  inspection  of  any  member  of  the  public, 
who  has  as  much  right  to  see  it  as  he  has  the  list  of  passenger- 


(»)  80  L.  J.,  Q.  B.  98. 
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rates  under  the  statute  31  &  32  Vict.  c.  119,  s.  15  (^),  which  he  is 
at  liberty  to  copy  if  he  thinks  proper  to  do  so.  This  being  the 
first  case  of  the  kind  brought  before  the  Courts  the  Commis- 
sioners make  an  order  for  the  inspection  asked  for  without 

costs. 

Order  accordingly. 


(*)  Sect  15  enactfr— <*  On  and  after 
the  Ist  day  of  January,  1869,  eyery 
company  shall  cause  to  be  exhibited  in 
a  oonspicaoos  place  in  the  booking 
office  of  each  station  on  their  line  a  list 
or  lists  painted,  printed  or  written  in 


legible  characters,  containing  the  hm 
of  passengers  by  the  trains  indaded 
in  the  time  tables  of  the  company  from 
that  station  to  ereiy  place  for  which 
passenger  tickets  are  there  issoed.** 
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The  East  and  West  Junction  Railway  Compant         ^p^^  21, 22, 

May  16, 
V.  1874. 

The  Great  Western  Railway  Company. 

Through  Rates^-Through  Bovtet-^Reatondble  Route, 

By  sect  11  of  the  Regulation  of  Railways  Act,  1873,  it  is  enacted  {inter  aZia):— • 
That  ereiy  railway  company  and  canal  company    •    *    *    baying  or  working 
railways  or  canals  which  form  part  of  a  oontinnons  line  of  railway  or  canal 

*  *  *  communication  *  *  •  shall  afford  all  due  and  reasonable  facilities 
for  reoeiTing  and  forwarding  by  one  of  snch  railways  or  canals  all  the  traffic 
arriTing  by  the  other,  without  any  unreasonable  delay  •  •  *  and  so  that  no 
ofasftmction  may  be  offered  to  the  public  desirous  of  using  such  railways  or  canals 

•  •   '•    as  a  continuous  line  of  communication,  and  so  that  all  reasonable 
aooommodation  may  by  means  of  the  railways  and  canals  of  the  several  com- 
panies be  at  all  times  afforded  to  the  public  in  that  behalf ;"  and  that  the  said 
fKilitaeB  shall  include  the  due  and  reasonable  reoeiring,  forwarding  and  deliver- 
iog  bj  erery  railway  and  canal  company,  at  the  request  of  any  otiier  such  com- 
pany, of  through  traffic  at  through  rates,  and  that  if  an  objection  be  made  to  the 
granting  of  the  rate  or  to  the  route,  the  Railway  Ck)mmi88ioners  shall  consider . 
whether  the  granting  of  the  rate  is  a  due  and  reasonable  facility  in  the  interest 
of  the  pnblicy  and  whether,  haying  regard  to  the  circumstances,  the  route  pro- 
posed is  a  reasonable  route,  and  shall  allow  or  refuse  the  rate  accordingly ;  and 
that  in  apportioning  the  through  rate  the  Commissioners  shall  take  into  conside- 
nJ&aa  all  the  circumstances  of  the  case,  including  any  special  expense  incurred 
in  respect  of  the  construction,  maintenance  or  working  of  the  route  or  any  part  of 
the  rDote,  as  well  as  any  special  charges  which  any  company  may  have  been 
entitled  to  make  in  respect  thereof. 

A  sending  <x>mpany  having  two  alternative  routes  for  through  traffic,  one  eight 
miles  longer  than  the  other,  proposed,  for  the  purpose  of  a  through  rate,  to  carry 
by  the  longer  one,  at  a  double  cost  and  labour  in  working  and  maintaining  the 
jonctMniSy  with  the  object  of  making  their  own  mileage  more  and  the  mileage  of 
the  forwarding  company  less : — Held,  that  such  longer  route  was  not  a  reasonable 
route,  within  the  meaning  of  sect  11,  sub-sect.  5,  of  the  Regulation  of  Railways 
Act,  1873. 

A  **  roate,"  within  the  meaning  of  this  section,  is  a  route  from  the  station  on 
the  sending  line,  where  the  traffic  arises,  to  the  station  on  the  forwarding  line» 
vfaexe  Boch  traffic  is  delivered. 

This  was  an  application  by  the  East  and  West  Junction  Rail- 
way Company,  calling  upon  the  Great  Western  Railway  Com- 
pany to   show  cause  why  a  route  proposed  by  the  Junction 
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Companj^  and  objected  to  by  the  Great  Western  Company, 
should  not  be  allowed  by  the  Commissioners  as  a  reasonable  one. 

It  appeared  from  the  pleadings  (hereinafter  set  out),  and  the 
evidence,  that  the  applicants  had  a  railway  thirty-four  miles  in 
length,  extending  from  Towcester  in  Northamptonshire,  to 
Stratford-on-Avon  in  Warwickshire;  where  it  was  connected 
with  the  Great  Western  Bail  way  branch  from  Honeybourne  to 
Hatton  (see  accompanying  diagram).  The  whole  of  the  Junc- 
tion Company's  own  line  passes  through  districts  which  are  rich 
in  mines  of  iron-ore.  Considerable  quantities  of  this  ore  are 
sent  from  the  Junction  Company's  stations  to  stations  on  the 
line  of  the  Great  Western  Company,  and  over  their  line  to 
Staffordshire,  Shropshire  and  Wales.  In  addition  to  the  junc- 
tion at  Stratford  the  Junction  Company  have  connected  their 
line  with  that  of  the  Great  Western  at  a  place  called  Fenny 
Compton.  The  route  from  Towcester  to  Hatton,  vi&  Fenny 
Compton,  from  stations  east  of  Fenny  Compton,  is  shorter  by 
eight  miles  than  the  route  vi&  Stratford. 

The  Junction  Company  arranged  with  the  Great  Western 
Company  to  forward  iron-ore  in  owners'  wagons  from  the 
various  stations  on  the  Junction  Company's  line  to  the  stations 
on  the  Great  Western  Company's  line,  at  a  through  rate  ;  but 
the  Junction  Company  sent  the  iron-ore  vi&  Stratford,  thereby 
obtaining  the  benefit  of  carrying  a  longer  distance  on  their  own 
line.  The  Great  Western  Company  insisted  that  such  traflBc 
should  be  forwarded  vi&  Fenny  Compton,  and  refused  to  grant 
a  through  rate  vi&  Stratford. 

The  question  for  decision  by  the  court  was  raised  by  the 
pleadings ;  the  following  is  the  form  of  the  application :  — 

"  The  Regulation  of  Railways  Act,  1873. 

^^  In  the  matter  of  the  application  of  the  East  and  West 
Junction  Railway  Company, 

against 
The  Great  Western  Railway  Company. 

^'  The  East  and  West  Junction  Railway  Company  state  as 
foUows: — 

'^  1.  The  line  of  railway  of  the  East  and  West  Junction  Rail- 
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way  Company  (hereinafter  called  the  Junction  Company)  ex- 
tends from  a  junction  with  the  line,  the  Northampton  and 
Banbury  Junction  Railway  Company  (hereinafter  called  the 
Banbury  Company),  in  the  parish  of  Towcester,  in  the  coimty 
of  Northampton,  to  a  junction  with  the  line  of  the  Great 
Western  Railway  Company,  in  the  parish  of  Old  Stratford,  in 
the  county  of  Warwick,  at  a  point  about  half  a  mile  south  of 
their  Stratford-upon-Avon  passenger  station.  The  line  of  the 
Junction  Company  is  a  single  line,  and  is  between  thirty-three 
and  thirty-four  miles  in  length. 

**  2.  The  Junction  Company  have  also  running  powers  over 
such  part  of  the  line  of  the  Banbury  Company  as  lies  between 
the  aforesaid  junction  with  that  company  and  their  station  at 
Blisworth,  in  the  county  of  Northampton.  This  part  of  the 
Banbury  Company's  line,  which  is  also  a  single  line,  is  between 
four  and  five  miles  in  length. 

*^  3.  The  whole  of  the  Junction  Company's  own  line,  and  the 
part  of  the  Banbury  Company's  line  over  which  they  have  run- 
ning powers,  pass  through  districts  which  are  very  rich  in  mines 
of  iron-ore.  Considerable  quantities  of  this  ore  are  sent  from 
the  stations  and  ridings  of  the  Junction  and  Banbury  Com- 
panies adjacent  to  the  mines  to  various  stations  and  sidings  in 
the  line  of  the  Great  Western  Company,  and  in  fact  the  line  of 
the  Junction  Company  was  constructed  in  a  great  measure  for 
the  purpose  of  opening  up  a  traffic  in  iron-ore  over  their  line  to 
Wales,  Staffordshire,  Shropshire  and  other  districts. 

^'4.  At  Stratford-upon-Avon  the  said  line  of  the  Great 
Western  Company  meets  the  line  of  the  Stratford-upon-Avon 
Railway  Company  by  a  continuous  line  of  rails,  and  thence  the 
line  of  the  latter  company  is  continued  to  Hatton,  in  the  county 
of  Warwick.  The  Stratford-upon-Avon  Railway  Company, 
although  nominally  a  separate  company,  is  worked  by  the  Great 
Western  Company  as  a  through  line. 

**  5.  At  Stratford-upon-Avon  the  lines  of  the  Junction  and 

Great  Western  Companies  are  connected  by  a  double  line 

junction  authorized  by  the  Junction  Company's  Incorporating 

Act,  formed  under  the  provisions  of  the  Railways  Clauses  Act, 

1863,  Part  I.,  and  passed  and  approved  by  the  Board  of  Trade 
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and  Great  Western  Company,  and  traffic  is  daily  transferred 
from  the  line  of  the  Junction  Company  to  that  of  the  Great 
Western  Company  with  the  greatest  fiwsility.  This  junction  is 
shown  on  the  accompanying  plan  marked  A.  From  Hatton  to 
Birmingham  the  traffic  is  either  forwarded  by  a  through  train, 
or  is  transferred  to  the  Great  Western  train  working  between 
Oxford  and  Birmingham ;  and  the  traffic  tendered  by  the 
Junction  Company  to  the  Great  Western  Company  for  forward- 
ing has  been  and  need  only  be  worked  in  connection  with  the 
present  service  of  the  Great  Western  Company's  trains  from 
Stratford-upon-Avon  vi&  Hatton. 

^*  6.  In  addition  to  the  said  junction  at  Stratford-upon-Avon 
the  Junction  Company  have  connected  their  sidings  with  the 
siding  of  the  Great  Western  Company  at  Fenny  Compton,  in 
the  manner  shown  on  the  accompanying  plan  marked  B. 

"  7.  In  or  about  the  month  of  August,  1873,  the  Junction 
Company  arranged  with  the  Great  Western  Company  through 
rates  for  iron-ore,  in  owners'  wagons,  from  the  various  stations 
and  sidings  on  the  Junction  Company's  line  to  the  various 
stations  and  sidings  on  the  Great  Western  Company's  line, 
respectively  mentioned  in  the  statutoiy  notice  next  hereinafter 
referred  to,  and  such  iron-ore  was  invariably  forwarded  vi& 
Stratford-upon-Avon.     But  subsequently  the  companies  were 
not  in  accord  as  to  the  route  by  which  the  traffic  was  to  be  foi^ 
warded,  the  Great  Western  Company  insisting  that  it  should 
only  be  exchanged  at  Fenny  Compton,  and  the  Junction  Com- 
pany therefore  withdrew  from  the  arrangement  as  from  the  3  let 
of  December,  1873.     Since  that  date,  and  pending  the  settle- 
ment of  the  question  by  the  Commissioners,  the  traffic  has  been 
carried  partly  vi&  Stratford  and  partly  vi&  Fenny  Compton,  but 
no  through  rates  by  either  routes  have  been  issued* 

"  8.  The  route,  vi&  Stratford-upon-Avon,  is  between  seven 
and  eight  miles  longer  than  the  route  vi&  Fenny  Compton,  but 
at  the  same  time  is  no  longer  than  the  route  from  Towoester  to 
Staffordshire  and  other  places  of  destination  mentioned  in  the 
said  notice  vifi  Banbury,  to  which  route  the  said  arranged 
through  routes  equally  applied  ;  and  the  mileage  proportion  of 
the  proposed  through  rates  to  be  received  by  the  Great  Western 
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Company  wonld  not  be  less  than  the  mileage  rate  which  they 
agreed  to  charge  for  the  traffic  carried  by  a  like  mode  of  transit 
between  the  same  points  (viz.,  Towcester  and  the  places  of 
destination  mentioned  in  the  said  notice),  yi&  Banbury. 

"9.  On  the  27th  day  of  February,  1874,  the  Junction  Com- 
pany gave  written  notice  to  the  Great  Western  Company  and 
the  Stratford-upon-Avon  Company  (under  this  act),  that  the 
Junction  Company  required  their  iron-ore  traffic  to  be  for- 
warded firom  their  junction  with  the  Great  Western  Kailway  at 
Stratford-upon-Avon  to  certain  stations  and  sidings  on  the 
Great  Western  line  mentioned  in  the  schedule  to  such  notice ; 
and  the  Junction  Company  proposed  that  such  traffic  should  be 
forwarded  at  the  through  rates  set  forth  in  the  said  schedule, 
and  that  the  apportionment  of  such  through  rate  should  be  as 
follows,  viz. : — To  the  East  and  West  Company  a  terminal  of 
3(f.  per  ton  of  ore.  To  the  Great  Western  Company  a  terminal 
of  3if.  per  ton  of  ore,  and  the  balance  to  the  three  companies  in 
equal  mileage  proportions.  And  the  Junction  Company  also 
proposed  that  the  route  by  which  such  traffic  should  be  for- 
warded should  be  by  the  Great  Western  and  Stratford-upon- 
Avon  lines  to  Hatton,  and  thence  by  the  Great  Western  line, 
vi&  Birmingham,  to  the  various  stations  and  sidings  in  the  said 
schedule  mentioned. 

•'  10.  On  the  7th  day  of  March,  1874,  the  Great  Western 
Company  by  written  notice  informed  the  Junction  Company 
that  the  former  company  agreed  to  the  rate  proposed  by  the 
latter  company  in  their  said  notice,  but  objected  to  the  route 
from  all  stations  and  sidings  mentioned  in  the  same,  save  from 
the  Kineton  Station. 

"11.  The  Stratford-upon-Avon  Junction  Company  have 
sent  no  objection  to  either  rate  or  route,  and  as  to  such  company 
both  rate  and  route  are  in  force,  but  the  Junction  Company  are 
unable  to  take  advantage  of  either  in  consequence  of  the  opposi- 
tion of  the  Great  Western  Company. 

**  12.  In  consequence  of  the  circumstances  hereinbefore  de^ 
taOed  the  iron-ore  traffic  arising  on  the  line  of  the  Junction 
Company  would  be  more  conveniently  and  expeditiously  carried 
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vi&  Stratford-upon-Avon  than  yi&  Fenny  Compton;  and  the 
Junction  Company  submit  that  the  route  yi&  Stratford-upon- 
Avon  is  in  all  respects  a  reasonable  route. 

'*  13.  If  the  route  vi&  Stratford-upon-Avon  be  wholly  closed 
to  freighters,  except  under  the  penalty  of  paying  local  rates,  the 
interests  of  the  public  will  suffer,  since  the  mileage  of  the  Junc- 
tion Company  by  the  Fenny  Compton  route  is  (as  hereinafter 
shown)  so  small  that  they  would  also  be  compelled  to  charge 
local  rates. 

"  14.  Further,  it  is  most  inequitable  that  the  Great  Western 
Company  should  reap  the  whole  substantial  advantage  of  the 
construction  of  the  Junction  Company's  line  by  refusing  a  route 
at  through  rates  vi&  Stratford-upon-Avon.  K  this  should  be 
the  case,  the  Junction  Company  would  receive  an  average 
mileage  proportion  in  respect  of  nine  miles  only,  while  the 
Great  Western  Company  would  receive  an  average  mileage 
proportion  in  respect  of  fifty  miles.  If  the  Stratford  route  were 
adopted  the  Junction  Company  would  receive  an  average  mile- 
age proportion  in  respect  of  twenty-five  miles,  the  Great  Western 
Company  in  respect  of  thirty-three  miles,  and  the  Stratford- 
upon-Avon  Company  in  respect  of  nine  miles. 

**  15.  The  following  documents  accompany  this  applica* 
tion: — 

(Here  follows  a  list  of  documents.) 

^'  16.  The  Junction  Company  apply  to  the  Railway  Commich 
sioners  under  the  above-mentioned  act  for  a  summons  calling 
upon  the  Great  Western  Company  to  show  cause  why  the 
route  proposed  by  the  Junction  Company,  and  objected  to  by 
the  Great  Western  Company,  should  not  be  allowed  by  the 
Commissioners. 


t€ 


Dated  this  19th  day  of  March,  1874. 


(Comxnoii  Seal 
of 
£.  &  W.  Janction 
Railway.) 

James  B.  Burke, 

General  Manager.*' 
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The  answer  of  the  Great  Western  Railway  Company  was  in 
the  following  form : — 

«  The  Regulation  of  Railways  Act,  1873. 

'^  In  &e  matter  of  the  Application  of  the  East  and  West 
Junction  Railway  Company 

against 
'*  The  Great  Western  Railway  Company. 

"  1.  The  Great  Western  Railway  Company,  in  answer  to  the 
application  of  the  East  and  West  Junction  Railway  Company, 
state  as  follows : — 

"  In  the  session  of  1864  a  bill  was  introduced  into  parliament, 
to  incorporate  a  company  by  the  name  of  '  The  East  and  West 
Junction  Railway  Company,'  for  the  purpose  of  making  and 
maintaining  a  railway  commencing  in  the  parish  of  Towcester, 
in  the  county  of  Northampton,  by  a  junction  with  the  autho- 
rized line  of  the  Northampton  and  Banbury  Jimction  Railway, 
at  a  point  therein  described,  and  terminating  in  the  parish  of 
Old  Stratford,  in  the  county  of  Warwick,  by  a  jimction  with 
the  Stratford  and  Honeyboume  Branch  of  the  Great  Western 
Railway  at  a  point  about  thirty-five  chains  south  of  the  Strat- 
ford-on- Avon  passenger  station  thereof. 

''  2.  The  bill  was  opposed  by  the  Great  Western  Railway 
Company  (hereinafter  called  the  Great  Western  Company), 
bat  after  some  negotiation  their  opposition  was  withdrawn,  on 
an  agreement  being  entered  into  between  them  and  the  pro- 
visional directors  of  the  proposed  company,  by  which  it  was 
provided,  amongst  other  things,  that  the  Great  Western  Com- 
pany should  afford  for  the  traffic  of  the  railway  of  the  proposed 
company  (hereinafter  called  the  Junction  Company)  &cilitie8 
over  their  railway  between  Stratford  and  the  coal  and  iron 
districts  of  Monmouthshire  and  South  Wales  on  their  lines  on 
the  narrow  gauge,  and  vice  vers&,  such  fiicilities  to  include 
through  rates  and  fiu^s,  through  booking,  and  such  other 
fiunlities  as  an  arbitrator  should,  in  case  of  difference,  award, 
the  Junction  Company  being  bound  to  afford  to  the  Great 
Western  Company  whenever  required  so  to  do  similar  fiicilities 
in  all  respects  over  the  railway  of  the  Junction  Company,  or 
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any  part  thereof.     A  copy  of  the  said  agreement  marked  E. 
accompanies  this  answer. 

"  3.  On  the  execution ,  of  the  said  agreement  the  Great 
Western  Company  withdrew  their  opposition  to  the  bill,  which 
passed  into  law,  and  became  an  act  by  the  short  title  of  *  The 
East  and  West  Junction  Railway  Act,  1864.' 

'^  4.  Shortly  after  the  passing  of  the  said  act,  that  is  to  say, 
on  the  28th  of  September,  1864,  another  agreement  was  entered 
into  between  the  said  two  companies,  by  which  the  Junction 
Company  boimd  themselves  to  construct,  at  their  own  expense, 
a  junction  at  Fenny  Compton,  with  the  Great  Western  Cona- 
pany's  main  line  from  Oxford  to  Birmingham  and  Shrewsbury, 
together  with  three  sidings,  (and,  if  required  by  the  Great 
Western  Company,  a  fourth  siding,)  and  other  works  and  con- 
veniences. The  land  required  for  such  junction,  sidings  and 
works  was  to  be  sold  and  conveyed,  or  an  easement  over  the 
same  to  be  granted  by  the  Great  Western  Company  to  the 
Junction  Company.  A  copy  of  the  said  agreement,  with  the 
plan  annexed  thereto,  and  referred  to  therein,  marked  with  the 
letter  L.,  accompanies  this  answer. 

^'  5.  One  object  of  the  arrangements  intended  to  be  effected 
by  the  last-mentioned  agreement,  was  (as  is  appaient  from  the 
nature  of  the  agreement  itself,  and  the  extent  of  the  works 
which  the  Junction  Company  thereby  bound  themselves  to 
construct)  to  provide  for  the  interchange  at  Fenny  Compton 
of  traffic  between  stations  and  sidings  of  the  Junction  Company 
and  the  coal  and  iron  districts  of  South  Staffordshire,  Shrop- 
shire and  North  Wales,  in  the  same  manner  as  the  agreement 
K.  (mentioned  in  the  second  paragraph  of  this  answer)  provided 
for  a  similar  interchange  at  Stratford-on-Avon  of  traffic  be- 
tween the  same  stations  and  sidings,  and  the  coal  and  iron 
districts  of  Monmouthshire  and  South  Wales. 

"  6.  The  line  of  railway  authorized  by  the  said  Act  of  1864 
was  constructed  for  the  Junction  Company,  and  opened  fen: 
public  traffic  in  1873;  but  although  a  junction  with  the  Great 
Western  Company's  main  line  at  Fenny  Compton,  and  sidbgs 
connected  therewith,  have  been  made  and  are  now  in  use,  yet 
all  the  sidings  and  works  which  by  the  agreement  L.  above 
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referred  to,  the  Junction  Company  undertook  to  construct,  have 
not  up  to  this  time  been  made  hj  them,  and  their  engagement 
in  that  behalf  remains  unfolfilled. 

"  7.  The  line  of  railway  thus  constructed  by  the  Junction 
Company  is  shown  on  the  accompanying  plan  marked  M.,  on 
which  it  is  coloured  green.  The  said  line  commenced  at  or 
near  Towoester,  by  a  junction  at  the  point  marked  G.,  with  the 
Northampton  and  Banbury  Bailway  (coloured  black  on  the 
pkn),  and  terminates  at  or  near  Stratford-on-Avon,  by  a 
junction  at  the  point  marked  P.,  with  the  Stratford  and  Honey- 
bourne  Branch  of  the  Great  Western  Railway,  and  the  before- 
mentioned  junction  with  tiie  main  line  of  the  Great  Western 
Railway  at  Fenny  Compton  is  made  at  the  point  marked  E. 
The  two  main  lines  of  the  Great  Western  Company,  viz.,  their 
line  from  Oxford  yi&  Fenny  Compton  and  Hatton  to  Bir- 
mingham, and  from  thence  yi&  Wolverhampton  to  Shrewsbury 
and  North  Wales,  and  their  line  from  Oxford  yi&  Honeyboume 
and  Evesham  to  Worcester,  Hereford,  and  South  Wales  (in- 
cluding the  Honeyboume  Branch  referred  to),  are  also  shown 
on  the  said  plan,  and  are  therein  coloured.  The  junction  and 
sidings  at  Fenny  Compton,  which  have  been  actually  con- 
Etmcted  by  the  Junction  Company,  and  are  now  in  use  as 
mentioned  in  the  last  preceding  paragraph,  are  shown  by  the 
accompanying  plan  marked  N. 

*'8.  Soon  after  the  opening  of  the  Junction  Company's  said 
line,  communications  took  place  between  the  two  companies  as 
to  the  fixing  of  through  rates  for  iron  ore  to  be  conveyed  in 
owners'  wagons  from  all  stations  and  sidings  on  the  junction 
line  adjacent  to  the  mines  where  the  ore  was  produced,  to 
various  stations  and  sidings  on  the  Great  Western  line  in  South 
Staffordshire  and  Shropshire,  and  a  list  of  such  through  rates 
was  prepared  by  the  officers  of  the  Great  Western  Company. 
In  the  preparation  thereof  it  was  necessary  to  take  into  con- 
sideration aa  well  the  distances  between  the  several  places  as 
the  rates  charged  for  similar  traffic  by  other  routes,  and  to 
select  the  shortest  route  by  which  the  ore  could  be  sent  so  as 
to  charge  the  lowest  possible  rate  for  its  transmission,  and 
thereby  enable  the  owners  of  the  ore  to  forward  the  same  by 
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the  new  route  opened  by  the  Junction  Bailway ;  with  this  view 
the  rates  were  calculated  upon  the  distances  from  the  several 
stations  and  sidings  by  way  of  Fenny  Compton,  that  being  the 
shortest  route. 

^'  9.  The  list  of  rates  so  prepared  was  sent  by  the  Great 
Western  Company  to  the  Junction  Company,  and  the  saine 
was  accepted  and  agreed  by  the  manager  of  the  latter  company. 
Instead,  however,  of  forwarding  the  traffic  by  the  Fenny  Comp- 
ton  route,  in  reference  to  which  alone  the  rates  had  been 
calculated  and  fixed,  the  Great  Western  Company  found  that 
the  Junction  Company  were  forwarding  the  same  Yi&  Stratford- 
on-Avon,  and  they  at  once  objected  to  this  change  of  route, 
and  pointed  out  to  the  officers  of  the  Jimction  Company  the 
delay  and  inconyenience  thereby  occasioned.     Notwithstanding 
their  remonstrances,  however,  the  Junction   Company  con- 
tinued to  forward  the  traffic  in  question  by  way  of  Stratford-on- 
Avon,  excepting  in  some  cases  in  which  the  consignors  of  the 
ore  had  insisted  that  it  should  be  forwarded  by  Fenny  Compton 
as  the  shortest  route. 

^*  10.  On  the  22nd  December,  1873,  the  Junction  Company 
gave  notice  to  the  Great  Western  Company  that  they  intended 
to  withdraw  the  rates  which  had  been  thus  agreed  as  and  from 
the  31st  December.  But  so  far  as  the  Great  Western  Com- 
pany are  concerned  the  said  rates  are  still  in  operation,  and 
notwithstanding  such  notice  no  change  has,  so  &r  as  they  know 
and  believe,  been  made  therein  by  the  Junction  Company. 

"11.  On  the  27th  February  last  the  Junction  Company 
gave  written  notice  to  the  Great  Western  Company  (under 
this  act)  that  they  required  their  iron  ore  traffic  to  be  forwarded 
from  their  junction  with  the  Great  Western  BaUvray  at  Strat- 
ford-upon-Avon to  the  several  stations  and  sidings  on  the 
Great  Western  line  respectively  mentioned  in  the  schedule  to 
the  said  notice  at  the  through  rates  set  forth  in  the  same  sche- 
dule (the  several  stations  and  sidings,  and  the  rates  therein 
respectively  mentioned  being  the  same  as  those  referred  to  in 
the  7th  and  8th  paragraphs  of  this  answer).  Thej  also  pro- 
posed that  the  route  by  which  such  traffic  should  be  forwarded 
should  be  by  the  Great  Western  and  Stratford-upon-Avon 
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lines  to  Hatton,  and  thence  by  the  Great  Western  line  yi& 
Birmingham,  to  whichever  of  the  various  sidings  and  stations 
in  the  said  schedule  mentioned  the  traffic  was  required  to  be 
fonfardei  On  the  7th  March  hst  the  Great  Western  Com- 
pany deUvered  to  the  Junction  Company  their  answer  to  the 
said  notice,  and  therein  set  forth  their  objections  to  the  route 
proposed  thereby.  To  the  said  notice  and  objections  the  Great 
Western  Company  crave  leave  now  to  refer. 

*^  12.  All  the  iron  ore  traffic  of  the  Junction  Company  on 
its  way  fix>m  their  said  staticms  and  sidings  to  the  stations  and 
sidings  of  the  Great  Western  Company  referred  to  in  the  pre- 
sent application  must  necessarily  pass  through  Hatton  (which 
is  a  station  on  the  main  line  of  the  Great  Western  Company 
between  Fenny  Compton  and  Birmingham,  marked  P.  on  the 
accompanying  plan  M.),  whether  the  same  be  conveyed  to  the 
Stratfbrd-on-Avon  route,  or  by  the  Fenny  Compton  route;  and 
as  with4he  single  exception  of  the  Kineton  station,  all  the  said 
stations  and  sidings  of  the  Junction  Company  lie  to  the  east- 
ward of  Fenny  Compton  (as  will  be  seen  by  reference  to  the 
plan  M.),  it  follows  that  every  truck  of  ore  sent  from  any  of 
such  stations  (excepting  Kineton)  for  conveyance  to  the  North 
must  necessarily  pass  Fenny  Compton  on  its  way  to  Hatton. 
Now  the  distance  &om  Fenny  Compton  to  Hatton  vi&  Strat- 
ford-on- Avon  is  twenty-five  miles,  whilst  by  the  Great  Western 
main  line  the  distance  is  only  seventeen  miles,  and  there  is 
consequently  a  difference  of  eight  miles  in  actual  distance  in 
&vour  of  the  Feimy  Compton  route.  But  as  the  trucks  or 
wagons  in  which  the  ore  is  carried  belong  to  the  owners  of  the 
ore  and  not  to  the  Junction  Company,  and  are  invariably 
returned  empty,  the  practical  difference  between  the  two  routes 
really  becomes  sixteen  miles,  over  which  the  trucks  must  be 
unnecessarily  hauled.  This  increased  distance  involves  not 
only  a  corresponding  increase  of  the  mileage  charge  to  the 
owners,  but  an  increase  in  the  cost  of  shunting  and  haulage,  in 
the  wear  and  tear  of  rolling  stock  and  locomotive  power,  and  in 
other  in<ndental  and  accessory  expenses. 

**  13.  But  independently  of  the  objection  to  the  route  by 
Stratford-on-Avon  on  the  ground  of  its  being  longer  and  more 
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expensive  than  that  by  Fenny  Compton^  there  are  serious 
objections  to  the  former  route  on  the  ground  of  the  inconrenience 
and  the  delay  necessarily  incurred  in  the  working  of  the  traffic 
thereby.     The  Stratford-on-Ayon  Kailway,  which  runs  from 
Stratford  to  Hatton^  and  is  coloured  yellow  on  the  accompany- 
ing plan  M.,  belongs  to  an  independent  company,  but  is  worked 
by  the  Great  Western  Company,  at  a  per-centage  of  the  receipts, 
under  an  agreement  for  a  term  of  years.     It  is  a  single  line 
only,  and  as  there  is  no  continuous  service  of  trains  between 
Stottford  and  South  Staffordshire,  and  no  junctions  fitted  for 
the  accommodation  of  a  through  service,  it  cannot  in  any  proper 
acceptation  of  the  term  be  called  a  '  through  line.'    The  jono- 
tions,  stations  and  sidings  both  at  Stratford  and  at  Hatton  are 
very  ill  adapted  for  working  the  traffic  in  question,  as  will  be 
seen  by  reference  to  the  plans  of  those  junctions  which  accom- 
pany the  present  answer,  and  are  marked  respectively  B.  and 
S.     The  trucks  or  wagons  on  which  the  ore  is  brought  from 
the  Junction  Company's  sidings  to  Stratford  would  have  to  be 
deposited  in  the  siding  at  the  junction  at  that  place ;  the  Great 
Western  Company  would  then  have  to  place  an  engine  to  the 
train  and  convey  the  same  &om  Stratford  to  Hatton,  at  which 
latter  place  (as  wiU  be  seen  by  the  plan  S.  above  refSsrred  to) 
the  junction  between  the  Stratford  line  and  the  Great  Western 
main  line  points  to  the  south,  and  consequently  the  trucks 
would  have  to  stand  on  the  main  line  or  in  the  sidings  whilst 
the  engine  was  reversed,  turned  upon  the  turn-table,  and  placed 
at  the  tail  end  of  the  train  before  it  could  proceed  to  its  destina- 
tion northward,  much  trouble,  inconvenience  and  loss  of  time 
being  thereby  occasioned. 

**  14.  On  the  other  hand,  none  of  these  inconveniences  would 
arise  if  the  traffic  in  question  were  delivaned  to  the  Great 
Western  Company  at  Fenny  Compton,  to  be  conveyed  finom 
thence,  vi&  Hatton,  to  the  various  stations  and  sidings  on  the 
Great  Western  line  mentioned  in  the  schedule  to  the  Junction 
Company's  notice.  The  Fenny  Compton  station  is  on  the 
main  line  of  the  Great  Western  Company,  which  is  a  douUe 
line  over  which  all  their  main  line  trains  to  the  N(xth  pass  by 
the  route  shown  in  the  pian  M.     Thus  any  traffic  i&teidiaiiged 
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at  Fennj  Compton,  even  in  case  there  were  not  full  train  loads, 
would  be  carried  forward  to  its  deetination  with  fiicility  and 
despatch,  and  when  passing  Hatton  no  such  inconveniences 
would  arise,  as  have  been  above  referred  to,  in  regard  to  the 
conveyance  of  such  traffic  by  the  Stratford  route. 

**  15.  Under  these  circumstances,  and  for  the  reasons  herein* 
before  detailed,  the  Great  Western  Company  contend  that  the 
statement  contained  in  the  12th  paragraph  of  the  Application 
to  the  etkct  that  the  iron-ore  traffic  arising  on  the  line  of  the 
Junction  Company  could  be  more  conveniently  and  expeditiously 
carried  vi&  Stratford-on-Avon  than  via  Fenny  Compton  is 
altogether  erroneous  and  unfounded,  and  they  submit  that  the 
route  vi&  Stratford-on-Avon  is  an  unreasonable  one,  and  that 
the  same  should  not  be  allowed  by  the  Commissioners. 
16.  The  following  documents  accompany  this  answer. 

(Here  follows  a  list  of  dociunents.) 
Dated  this  17th  day  of  April,  1874. 

(Seal  of  the  Great  Western 
fiailway  Company.) 

"  J.  Gbiebson, 

^^  General  Manager, 

**  Great  Western  Railway." 

Upon  application  for  time  to  put  in  the  above  answer,  it  had 
been  agreed  between  the  parties,  by  the  consent  of  the  Commis- 
noners,  that  for  the  purpose  of  avoiding  delay  in  the  hearing  of 
the  case  the  reply  of  the  Junction  Company  should  be  dispensed 
with. 
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Pember,  Q.C.,  and  J»  Henderson,  for  the  applicants,  con- 
tended that,  under  section  11,  sub-section  5,  they  were  not 
bound  to  show  that  the  route  vi&  Stratford  was  the  shortest  or 
the  best,  but  only  that  it  was  a  "reasonable"  one;  the  fiict  that 
one  route  was  better  than  the  other  did  not  make  the  other 
route  unreasonable.  When  the  Great  Western  Company  said 
we  will  only  grant  a  through  rate  vid  Fenny  Compton,  they 
practically  shut  up  a  part  of  the  East  and  West  Junction  line. 
Both  routes  should  be  declared  to  be  reasonable,  and  allowed  to 
be  open;  then  the  public  would  have  the  advantage  of  com- 
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petition^  and  an  apportionment  could  be  made  to  meet  the 
justice  of  the  case. 

Fieldy  Q.C.5  and  Macintyre,  Q.C.5  in  showing  cause  for  the 
Great  Western  Company^  contended  that  the  route  asked  for 
by  the  applicants  was  circuitous  and  inconvenient.  At  Fenny 
Compton  the  goods  were  taken  on  and  delivered  by  the  same 
engine,  and  no  shunting  was  required  ;  whereas  by  the  Strafr- 
ford  route  there  were  shunting  and  change  or  reversal  of  engine. 
The  forwarding  company  could  not  be  compelled  to  alter  its 
arrangements,  and  in  deciding  on  a  route  the  forwarding  com- 
pany  must  be  considered  according  to  its  bon&  fide  present 
condition  and  arrangements.  No  advantage  would  accrue  to 
freighters  by  sending  traffic  vi&  Stratford ;  nor  was  such  route 
of  any  advantage  to  the  applicants^  except  in  a  pecuniary  sense. 
They  complained  that  by  the  shorter  route  they  did  not  get  a 
sufficient  mileage^  but  in  considering  the  route  the  question  of 
profit  or  loss  to  the  companies  should  not  be  entertained,  that 
was  a  question  to  be  raised  in  the  apportionment. 

In  the  course  of  the  evidence  a  "  route"  within  the  meaning 
of  sect.  11,  sub-sect.  5,  was  defined  to  be  a  route  fi*om  the 
station  on  the  sending  line  where  the  traffic  arises  to  the  station 
on  the  forwarding  line  where  such  traffic  is  delivered. 

At  the  conclusion  of  the  arguments  on  either  side,  the  Court, 
with  the  consent  of  the  parties,  ordered  that  judgment  should 
be  deferred  for  ten  days  for  the  purpose  of  giving  the  applicants 
an  opportunity  of  making  another  application,  so  as  to  ask  for 
a  through  rate  by  the  Fenny  Compton  route,  and  to  propose  an 
apportionment  of  rate  by  that  route  and  also  by  the  Stratford 
route,  so  that  the  parties  might  consider  whether  they  could  not 
keep  both  routes  open  at  through  rates. 


The  Court,  at  the  prescribed  time,  delivered  the  following 
judgment; — 

This  case  of  the  East  and  West  Junction  Railway  Company 
against  the  Great  Western  Railway  Company  was  heard  by  us 
on  the  21  St  and  22nd  ultimo,  and  we  adjourned  our  decision  to 
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give  time  to  the  Junction  Company  to  deal  with  a  su^estion 
we  made  at  the  close  of  the  argument,  that  in  considering  their 
application  for  a  route  vi&  Stratford  we  should  have  leave  to 
assume  that  they  were  willing  to  join  in  a  route  Yi&  Fenny 
Compton  as  well,  and  that  they  should  propose  an  apportion- 
ment of  rate  for  each  route. 

ProposaLs  were  accordingly  made  by  the  Junction  Company 
to  the  Great  Western  Company  in  a  letter  dated  29th  of  April 
last,  to  which  the  Great  Western  Company  replied  on  the  11th 
instant.  It  appears  by  their  reply  that  the  objections  of  the 
Great  Western  Company  to  the  Stratford  route  are  not  re- 
moved by  the  proposal  to  couple  it  with  the  other  route,  and  as 
they  are  opposed  to  it  even  as  one  only  of  two  routes  by  either 
of  which  traffic  might  be  sent  at  through  rates,  and  as  on  the 
13th  instant  the  Junction  Company  made  application  to  the 
Railway  Commissioners  to  confirm  the  proposals  contained  in 
their  letter  of  the  29th  ultimo,  with  a  proviso  that  they  should 
be  at  liberty  not  to  proceed  with  such  application  in  the  event 
of  our  deciding  against  them  on  their  first  application,  we  think 
it  will  be  convenient  that  we  should  now  give  our  decision  upon 
the  question  we  heard  argued,  and  that  in  so  doing  we  should 
take  the  opportunity  to  state  what  in  our  view  would  be  an 
equitable  arrangement  of  the  whole  matter  for  both  companies. 
Coming,  then,  as  we  are  bound  to  do  upon  that  first  applica- 
tion, to  the  consideration  of  the  Stratford  route,  not  as  an 
alternative  route,  but  as  the  only  route  to  which  the  through 
rate,  if  granted,  will  apply,  we  are  asked  to  allow  a  through 
rate  firom  stations  east  of  Fenny  Compton  for  mineral  traffic  in 
owners'  wagons,  under  sect.  11  of  the  Act  of  1873« 

The  difference  between  the  two  companies  is  as  to  the  route 
by  which  the  traffic  should  be  forwarded. 

The  Grreat  Western  Company  desire  that  the  traffic  should 
pass  from  the  Junction  Company's  line  to  their  line,  at  the 
intersection  of  the  lines  at  Fenny  Compton,  to  which  the 
Junction  Company  object  on  the  ground  that  Fenny  Compton 
is  situated  midway  between  Towcester  and  Stratford,  the  two 
termini  of  their  line,  and  that  should  the  traffic  quit  their  line 
at  Fenny  Compton,  the  distance  run  over  their  line  would  be 
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so  short  that  their  share  of  the  through  rate  would  be  less  than 
is  reasonable^  consideriug  the  total  length  of  line  constructed  hj 
them^  and  that  it  is  by  means  of  their  line  that  the  connection 
between  the  Great  Western  lines  into  Staflfordshire  and  Shrop- 
shire, and  the  district  from  which  the  iron  ore  is  brought,  has 
been  established. 

The  Junction  Company,  on  the  other  hand,  desire  that  the 
traffic  should  pass  from  their  line  on  to  the  line  of  the  Great 
Western  at  the  Stratford  terminus,  to  which  the  Great  Western 
Company  object  on  the  ground  that  this  route  would  add  eight 
miles  to  the  through  distance,  that  besides  other  particulars  in 
which  it  is  less  conrenient  for  the  traffic,  there  are  two  junc- 
tions on  this  route  to  one  on  the  other,  and  that  their  share  of 
the  through  rate  would  be  unduly  reduced  by  the  alteration 
that  would  be  made  in  the  relative  distances.  Where  a  route 
is  objected  to,  the  Bailway  Commissioners  are  to  consider  whe- 
ther it  is  for  the  public  interest  to  grant  a  rate,  and  whether 
under  the  circumstances  the  route  is  a  reasonable  one,  and  to 
allow  or  refuse  the  rate  accordingly. 

There  can  be  little  doubt  that  through  rates  generally  are  a 
convenience  to  the  public,  and  that  the  public  are  interested  in 
having  a  through  rate  for  this  particular  traffic.  But  it  must 
not  be  overlooked  that  through  rates  are  in  amount  greatly 
below  the  sum  of  the  local  rates,  and  rest  upon  the  supposition 
that  the  traffic  to  which  they  apply  ir  worked  as  economically 
as  possible.  Here  it  is  proposed  to  carry  the  traffic  eight  milee 
round,  and  at  a  double  cost  and  labour  in  junctions,  with  no 
other  object  that  the  Commissioners  can  see  than  to  make  the 
mileage  of  the  one  company  more  and  the  mileage  of  the  other 
company  less,  with  the  resulting  effect  upon  tbe  apportionment 
of  the  rate.  Now  the  natural  route,  the  route  in  the  regular 
course  of  things,  and  the  one  by  which  the  traffic  would  be  sent 
if  the  lines  were  under  a  single  management,  would  be  that  by 
Fenny  Compton. 

It  is  shorter,  more  direct,  and  more  convenient;  but,  not- 
withstanding this,  it  is  proposed  that  it  should  not  be  used,  but 
that  the  traffic  should  be  carried  past  Fenny  Compton  to  the 
more  distant  junction  at  Stratford.    The  ConunissionerB  are  to 
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judge  of  the  reftsonablenefiB  of  a  route  by  the  circumstances  for 
and  against  it,  and  upon  a  fiill  consideration  of  all  the  circum- 
stances to  which  their  attention  has  been  called,  with  every 
allowance  for  such  as  tell  in  fitvour  of  the  Junction  Company, 
we  come  to  the  conclusion  that,  taking  the  application  as  it 
appears  in  the  pleadings  as  an  application  for  a  route  by  Strat- 
ford and  by  Stratford  only,  such  route  is  not  a  reasonable  route 
in  the  meaning  of  the  act  of  parliament. 

In  considering  the  objections  which  have  been  made  in  this 
case  on  the  one  side  and  on  the  other,  we  have  strongly  felt 
that,  in  order  to  meet  them  fairly  and  sufficiently,  it  is  not 
necessary  that  either  route  should  be  debarred  from  the  advan- 
tage of  a  through  rate,  but  only  that  an  express  apportionment 
cf  the  rate  should  be  made  for  each  route,  regulated  by  the 
circumstances  of  each  company. 

The  two  routes  from  the  stations  east  of  Fenny  Compton 
conveige  at  Hatton  on  the  Gh'eat  Western  line,  and  the  dis- 
tance from  those  stations  to  Hatton  by  Stratford  exceeds  by 
eight  miles  the  distance  by  Fenny  Compton.    If  the  Junction 
Company  wish  to  take  the  through  traffic  by  the  longer  route, 
it  would  be  a  fair  arrangement,  we  think,  to  allow  them  that 
route,  but  to  stipulate  that  they  should  not  receive  anything  out 
of  the  through  rate  for  the  excess  of  distance  and  the  gratuitous 
addition  to  the  total  mileage,  though  they  would  still  receive  a 
larger  proportion  of  the  through  rate  by  this  route  than  by  the 
other.     The  rate  is  the  same  by  both  routes,  and  by  this  plan 
the  total  mileage  would  be  reckoned  to  be  the  same  also,  that, 
namely,  of  the  shorter  route,  and  in  the  division  of  the  rate 
according  to  the  reduced  mileage,  after  deducting  a  threepenny 
terminal  to  each  company,  the  Great  Western  Company  would 
receive  out  of  the  balance  upon  its  actual  mileage ;  and  the  East 
and  West  Junction  Company  upon  a  reduction  of  eight  miles 
from  its  actual  mileage.     This  route  would  only  be  available 
concurrently  with  the  route  by  Fenny    Compton,  and  the 
xxuumer  in  which  we  would  apportion  the  through  rate  by  the 
Fenny  Compton  route  so  as  to  allow,  as  far  as  it  would  be  right 
to  do,  for  what  has  been  urged  against  this  route  in  the  interests 
of  the  Junction  Company,  would  be  by  allowing  the  Junction 
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Company,  in  the  division  of  the  rate  according  to  mileage,  after 
deducting  a  threepenny  terminal  to  each  company,  to  reckon  as 
part  of  its  own  mfleage  a  part  of  the  mileage  of  the  Great 
Western  Company.  The  mileage  we  should  thus  transfer  would 
be  upon  a  scale  rising  to  seven  miles  as  a  maximum,  and  would 
vary  inversely  with  the  actual  distance  run  upon  the  line  of  the 
Junction  Company.  A  table  has  been  prepared  for  reference, 
showing  for  each  station  east  of  Fenny  Compton,  and  taking 
the  rate  to  Wednesbury  for  an  example,  what  the  adjustment 
of  the  mileage  would  be,  and  in  what  manner  the  rate  would  be 
apportioned. 

Upon  the  state  of  the  case  as  at  present  before  us,  we  think 
the  two  routes  and  these  divisions  of  the  rate  would  make  a 
£ur  settlement,  but  it  will  be  for  the  companies  interested  to 
say  whether  it  meets  with  their  approbation. 

If  it  should  not  do  so,  and  the  application  of  the  Junction 
Company  of  the  13th  instant  should  come  on  for  hearing,  our 
decision  upon  these  matters  would  be  given  quite  independently 
of  the  suggestions  we  now  make,  and  would  follow  any  different 
course  which  a  fuller  knowledge  of  the  circumstances  might 
require. 

Upon  the  application  which  we  have  heard,  our  decision  is, 
that  the  route  is  not  a  reasonable  one,  and  we  refuse  the  rate. 

There  wiU  be  no  order  as  to  costs. 


(     349     ) 


BEFORE  THE  RAILWAY  COMMISSIONERS. 


The  Mayor,  AlDERM:eN  and  BubOESSES  of  the  BoBOUQH    November  snd 

OF  DoYEB  acting  by  the  Council  of  the  said  Borough  ists. 

17. 

Tbe  South  Eastern  Rah^wat  Cohpakt  and  The  London, 
Chatham  and  Dover  Rah-wat  Compant. 

Awiendmfint'-^UndMe  Preferenee  to  Towm, 

The  RulwBj  OommiBrionen  haye  foil  powers  of  allowing  the  proceedings  before 
them  to  be  amended,  and  will  exercise  such  powers  liberallj,  so  as  to  give  effect 
to  the  prorisioiis  of  the  Regalation  of  Railways  Act,  1873. 

The  Commissioners  haye  jurisdiction  to  inqniie  into  a  complaint  of  nndae 
preference  being  shown  bj  railway  companies  to  one  town  or  place  orer  another 
town  or  place. 

This  was  an  application  hj  the  Corporation  of  Dover  for  a 
writ  of  summons  against  the  South  Eastern  and  the  London^ 
Chatham  and  Dover  Railway  Companies^  calling  upon  them 
to  show  cause  why  an  injunction  should  not  be  granted,  en- 
joining them  not  to  give  imdue  preference  and  advantage  in 
fiunlities  for  passenger  and  other  traffic  to  Ramsgate,  Mar- 
gate and  Deal  over  the  town  of  Dover,  and  to  the  prejudice 
and  disadvantage  of  Dover.  The  applicants  complained,  in 
substance,  that  the  &res  to  and  from  Dover  were  too  high  in 
comparison  with  those  charged  to  the  said  other  towns,  and 
that  the  accommodation — especially  in  running  third-class 
trains— was  much  greater  in  &vour  of  such  towns  as  compared 
with  Dover.  The  application  was  made  under  sect.  13  of  the 
Regulation  of  Railways  Act,  1873  (^),  and  the  Board  of  Trade 
bad  certified,  under  that  section,  that  in  their  opinion  the  case 
was  a  proper  one  to  be  submitted  for  adjudication  to  the  Com- 
missioners by  the  said  corporation. 

(>)  Ante,  p.  8, 
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F,  M.  White  appeared  for  the  corporation^  and  asked  leave 
to  amend  and  in  part  remodel  the  concluding  paragraph  of  the 
application,  so  that  the  two  railway  companies  might  know 
more  in  detail  what  was  required  of  them.  Having  stated  the 
proposed  amendment  (•), 

The  Commissioners  allowed  it  to  be  made,  sa3ring  that  they 
had  the  fullest  powers  of  amendment,  and  that  thej  should 
exercise  them  liberally  for  the  purpose  of  giving  eSoct  to  the 
Act  of  Parliament  under  which  the  application  was  made. 
They  referred  to  the  51st  General  Order  made  by  them  under 
the  powers  of  the  Act  in  August,  1873,  whereby  "  the  Com- 
missioners may  at  any  stage  of  the  proceedings  allow  them  to 
be  amended  •  •  •  •  and  all  such  amendments  shall  be  made  as 
may  be  necessary  for  the  purpose  of  determining  the  real  ques- 
tions in  controversy  between  the  parties." 


The  summons  having  been  granted,  cause  was  shown  against 
it  by  fVtHis  for  the  South  Eastern  Railway  Company,  and 
W.  G,  Harrison  for  the  London,  Chatham  and  Dover  Sail- 
way  Company,  and  the  latter  learned  counsel  contended  that 
there  was  no  jurisdiction  to  issue  it,  as  the  application  in  eflfect 
was  to  compel  the  company  to  reduce  their  &res,  which  were 
below  the  maxima  allowed  by  their  Special  Acts,  and  that 


(')  The  original  and  amended  form 
of  the  paragraph  was  as  follows,  the 
amendments  appearing  from  the  italics: 

"And  the  said  corporation  applies 
to  the  Bailway  Commissioners  nnder 
the  aboTe-mentioned  Act  for  a  sum- 
mons calling  npon  the  said  companies 
to  show  canse  why  a  writ  of  injunction 
should  not  issue  against  them  pursuant 
to  the  said  Act,  enjoining  them  to  desist 
from  making  or  giving  any  undue  or 
unreasonable  preference  or  advantage 
to  or  in  favour  of  any  particular  per- 
sons or  any  particular  description  of 
traffic,  or  to  or  in  fawmr  of  the  i«- 
habitanti  of  the  said  towns  mentioned 
in  this  application,  in  any  respect 


whatBoeTer  in  the  varieut  wuttert 
alleged  and  complained  of  in  thie 
applieationj  or  from  subjecting  anj 
particular  persons  or  the  inhoHtmrntM 
of  Dover,  or  any  particular  dendptioQ 
of  traffic  to  or  from  Dover,  to  any 
undue  or  unreasonable  prejudice  or 
disadvantage  in  tmp&ctefthe  matt^n 
mentioned  in  thie  applicatiim  amd 
ai  herein  eomplained  of  or  alU^ed, 
and  why,  in  the  matters  and  parti 
lars  mentioned  in  this 
they  or  either  of  them  should  mat 
afford  to  the  inhabitants  of  Booar  alt 
reasonable  faeilities  for  the  reeeiviftf 
and  delivering  of  trajfie," 
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undue  preference  could  not  be  alleged  in  respect  of  different        ^^^^' 
towns  or  places.  Cobpobation 

OF  DOYEB 

V, 

The  Commissioners  decided  that  they  had  jurisdiction  to  South 

issue  the  summons,  that  questions  of  accommodation  were  and 

mixed  up  with  the  questions  of  fares  in  this  case,  and  that,  Q^^^^ig 

whatever  might  be  the  result  upon  the  evidence,  they  had  andDoveb 
jurisdiction  to  inquire  into  complaints  of  undue  preference  of 
one  town  or  place  over  another  (*). 

[Note. — In  this  case  the  Commissioners  afterwards  ordered 
the  applicants  to  deUver  particulars  of  their  complaint  to  the 
defendants.  Subsequently  application  was  made  by  the  de- 
fendants for  a  case  to  be  stated  under  the  27th  General 
Order,  whereby,  **  If  it  appear  to  the  Commissioners  at  any 
lime  that  there  is  a  question  of  law,  which  it  would  be  co;n- 
venient  to  have  decided  before  further  proceeding  with  the 
case,  they  may  direct  such  question  to  be  raised  for  their 
opinion,  either  by  special  case  or  in  such  other  manner  as  the 
Conmiissioners  may  deem  expedient;  and  all  such  fiirther 
proceedings  as  the  decision  of  the  question  of  law  may  render 
unnecessary  may  thereupon  be  stayed."  The  Commissioners, 
however,  in  the  exercise  of  their  discretion,  did  not  think  it 
convenient  to  have  the  question  of  law  so  raised  or  decided 
before  hearing  the  &cts  of  the  case. 

After  the  defendants  had  put  in  their  answers  and  the  appli- 
cants had  replied,  a  day  was  fixed  for  the  hearing  of  the  case, 
but  neither  the  corporation  nor  the  railway  companies  appeared 
on  that  day,  and  thereupon  the  Commissioners  dismissed  the 
application  with  costs,  excepting  the  costs  incurred  by  the 
unsuccessful  application  of  the  defendants  for  a  case  to  be 
stated.] 

O  That  a  preference  of  one  town  will  interfere  to  prerent  snch  preference 

OTcr  another  may  be  justified  by  the  in  the  absence  of  sufficient  justification, 

exigencies  of  the  traffic,  see  Hotier^i  see    the  remarks  of  Lord   President 

C4ue^  ante,  p.  27;  The  Caterham  Ry,  McNeill  and  Cockbnra,  C.  J.,  ante, 

(>>:»  Cage,  ante,  p.  32 ;  and  Janet*  pp.  90  and  211. 
Cue,  ante,  p.  45;  but  that  the  Court 
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June  11,      Lees  and  Others,  trading  under  tlie  style  and  firm  of  The 
1874.'  Chamber  Colliery  Company 


The  Lancashire  and  Yorkshire  Railway  Company. 

Und/ue  Preferenee—Publie  Interest — Coal  Draffie, 

In  determining  whether  a  preference  shown  bj  a  railway  company  to  one  of  its 
customers  is  nndne  or  unreasonable,  within  the  meaning  of  the  2nd  section  of 
the  Railway  and  Canal  Traffic  Act,  1864,  regard  shonld  be  had  to  the  benefit  and 
conrenience  of  the  pnblic  and  also  to  the  conyenience  of  the  railway  company, 
with  reference  to  its  general  traffic. 

Therefore,  where  a  railway  company  was  compelled,  by  the  increase  of  its  busi- 
ness, to  separate  its  mineral  from  its  goods  traffic  at  O.  station,  and  transferred 
the  former  to  another  station,  retaining  only  at  O.  station  the  mineral  traffic  in 
faronr  of  the  corporation  of  M.,  who  lighted  M.  and  its  snbnibs^  and  whose  gas 
works  were  close  to  0.  station,  communicating  therewith  by  a  siding,  so  that  such 
traffic  conld  be  removed  at  once  from  the  0.  station  without  impeding  the  goods 
traffic  : — 

The  Commission  found  as  facts,  that  it  was  a  matter  of  public  benefit  and  oon- 
▼enlence  that  the  corporation  should  be  supplied  with  coal  at  the  O.  station,  and 
that  the  nature  and  magnitude  of  their  supplies  enabled  the  railway  company  to 
make  such  special  arrangements  for  passing  them  through  and  out  of  O.  station 
with  less  inconvenience  to  the  general  and  ordinary  business  thereof  than  would 
be  caused  by  carrying  for  the  applicants,  and  therefore  held,  that  the  preference 
to  the  corporation  was  neither  undue  nor  unreasonable. 

This  was  an  application  by  Messrs.  John  and  Joseph  Lees  for 
a  writ  of  summons  under  sect.  2  of  the  Railway  and  Canal 
Traffic  Act^  1854  ('),  against  the  Lancashire  and  Yorkshire 
Railway  Company^  calling  upon  them  to  show  cause  why  an 
injunction  should  not  be  granted^  enjoining  them  to  desist  firom 
giving  any  undue  preference  and  advantage  to  the  corporation 
of  Manchester  with  respect  to  the  conveyanoe  of  coal  to  Oldham 
Road  station,  in  the  city  of  Manchester.  It  appeared  from 
the  pleadings  (hereinafter  set  out)  and  the  evidence,  that  the 

(*)  AntCf  p.  1. 
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Lancashire  and  Yorkshire  Railway  Company,  up  to  1872,  had        1874. 
at  Oldham  Road,  Manchester,  a  station  which  they  used  for        lees 
the  purpose  of  their  goods,  coal,  mineral,  and  other  traffic.    In     •"^  Others 
that  year,  in  consequence  of  the  great  increase  of  business,  they  Lancashire 
separated  their  coal  and  mineral  from  their  goods  traffic,  and    Yobkshibk 
removed  the  former  to  a  place  called  Miles  Platting,  in  the 
suburbs  of  Manchester,  and  at  the  distance  of  one  mile  from 
Oldham  Road  station.     The  railway  company  thereupon  con- 
Teyed  their  mineral  traffic  to  Miles  Platting  station  only,  and 
refused  to  carry  it  to  Oldham  Road  station;   but  made  an 
exception  in  favour  of  the  corporation  of  Manchester,  who 
lighted  the  city  and  its  environs,  and  whose  gas  works  were 
situated  within  fifty  yards  of  the  Oldham  Road  station,  with 
which  they  communicated  by  a  siding.    The  corporation  manu- 
factured their  own  gas,  and  also  sold  coke.     They  purchased 
coal  for  that  purpose  firom  numerous  coal  owners  and  dealers, 
which  was  conveyed  by  the  railway  company  to  their  station  at 
Oldham  Road.    The  applicants,  who  were  colliery  owners,  had, 
for  the  purposes  of  their  coal  business,  purchased  a  piece  of  land 
situated  adjacent  to  the  Oldham  Road  station,  such  land  being 
connected  with  the  company's  railway  by  means  of  a  siding. 
Up  to  1872,  the  railway  company  conveyed  the  applicants' 
mineral  traffic  to  their  piece  of  land  at  Oldham  Road,  but 
since    then    had    refused    to   convey  it   fiirther    than  Miles 
Platting.     It  appeared  that  the  railway  company  conveyed,  in 
1872,  108,000  tons  for  the  corporation,  and  for  the  applicants, 
in  the  same  year,  3,965  tons ;  that  the  corporation  had  a  siding 
set  apart  for  them,  and  that  they  used  their  own  locomotive  to 
convey  their  coal  into  the  gas  works,  so  that  the  traffic  on  the 
main  line  and  at  the  station  of  the  company  was  not  interfered 
with;  but  that  the  applicants'  coal  traffic,  which  was  on  an 
arerage  two  trucks  a  day,  as  opposed  to  forty  or  fifty  trucks  a 
day  for  the  corporation,  occasioned  inconvenience,  as  the  trucks 
had  to  be  shunted  about  to  make  way  for  goods  trains ;  that  all 
available  space  at  Oldham  Road  station  were  required  for  goods 
traffic,  and  that  much  greater  facilities  for  unloading  minerals 
had  been  given  at  Miles  Platting. 

VOL.  I.  A  A 
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1874. 

Lees 
and  Others 

V, 

Lakcabhibx 

AND 

yobkshibb 
Rt.  Co. 


The  following  were  the  pleadings: — 

"  Application. 
"  The  Regulation  of  Railwajs  Act,  1873, 

''  In  the  Matter  of  the  Application  of  John  Lees  and 

Joseph  Lees 

against 

"  The  Lancashire  and  Yorkshire  Railway  Company. 

*' John  Lees,  of  Higher  Clarksfield,  in  Oldham,  in  the  county 
of  Lancaster,  esquire,  and  Joseph  Lees,  of  Lower  Clarkafield, 
in  Oldham  aforesaid,  esquire,  state  that— 

^^  1.  The  said  John  Lees  and  Joseph  Lees  are  entitled,  in 
their  own  right  and  also  as  trustees  and  executors  of  the  will  of 
their  late  brother  James  Lees,  of  Alkrington  Hall,  in  the  county 
of  Lancaster,  esquire,  deceased,  to  certain  collieries  and  works 
at  Stock  Field,  Stock  Lane,  Denton  Lane,  and  elsewhere  in 
and  about  the  town  of  Oldham,  in  the  said  county  of  Lan- 
caster, and  which  have  been  and  are  worked  by  them  in  co- 
partnership together  under  the  style  and  firm  of  *  The  Chamber 
CoUiery  Company.' 

'^  2.  The  Lancashire  and  Yorkshire  Railway  Company  is  a 
company  having  numerous  lines  of  railway  in  Lancashire  and 
Yorkshire,  and,  amongst  others,  a  line  of  railway  between  Old- 
ham aforesaid  and  the  city  of  Manchester. 

'^  3.  The  said  colliery  company  was  in  existence  and  carried 
on  operations  before  and  at  the  time  the  said  railway  company 
extended  their  line  from  the  city  of  Manchester  to  the  town  of 
Oldham  aforesaid. 

^'4.  In  the  year  1847  a  branch  line  was  made  from  the  bot- 
tom of  the  incline  of  the  railway  into  Oldham  to  the  coUtery 
company's  pit  at  Stock  Lane,  called  the  Railway  Pit,  and  about 
the  year  1855  the  colliery  company  extended  that  branch  to  a 
pit  called  the  Denton  Lane  Pit,  a  distance  of  about  350  yards, 
and  in  the  year  1872  the  colliery  company  constructed  anotber 
branch  out  of  the  last-named  branch  to  a  new  pit  called  tbe 
Stockfield  Pit,  a  distance  of  120  yards.  Such  branch  lines 
were  conTcnient  and  were  used  for  running  the  coal  of  the  said 
colliery  company  to  the  city  of  Manchester  and  elsewhere. 
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"  5.  In  the  year  1843  tlie  said  colliery  company,  in  order  to  have         1874. 
a  depot  or  wharf  for  their  coals  at  Manchester  for  the  purposes        lees 
of  their  coal  business  there,  purchased  a  piece  of  land  situate     *"^  Others 
adjacent  to  the  Oldham  £oad  station  of  the  said  railway  com-  Lancashibh 
pany  at  Manchester,  subject  to  a  chief  rent,  and  rails  were  laid    Yobkbhibb 
down  on  such  piece  of  land  or  wharf  communicating  with  the 
railway  company's  adjoining  premises  and  from  thence,  by  means 
of  a  hoist,  with  the  line  of  railway  of  the  said  company  which 
was  on  a  considerably  higher  level. 

"  6.  From  the  year  1847  the  said  railway  company  carried 
the  said  colliery  company's  coal  from  the  said  Stock  Lane  or 
Railway  Pit,  and  from  the  year  1855  from  the  said  Denton  Lane 
Pit,  to  the  said  dep6t  or  wharf  of  the  said  colliery  company 
at  Manchester  until  about  the  beginning  of  November,  1872, 
when  the  said  railway  company  ceased  and  declined  any  longer 
to  carry  such  coals  to  the  said  depot  or  wharf. 

"  7.  The  corporation  of  Manchester,  for  the  purposes  of  their 
gas  works  in  the  neighbourhood,  also  had  a  depdt  or  wharf 
adjacent  to  the  said  Oldham  Road  station,  to  which  the  said 
r^way  company  delivered,  by  means  of  the  said  hoist  and  other 
appliances,  coals  which  were  brought  along  their  railway  to  Man- 
cheater  for  tlie  said  corporation. 

^'8.  On  or  about  the  10th  August,  1872,  the  said  colliery 
company  received  from  the  said  railway  company  a  letter,  of 
which  the  following  is  a  copy : — 

"  Lancashire  &  Yorkshire  Railway, 

"  Traffic  Manager's  Office,  Manchester, 
"  August  9th,  1872. 
"  Gentlemen, — 

**  I  am  requested  by  the  directors  to  inform  you  that  in 
consequence  of  the  inconvenience  to  the  goods  traffic  at  the 
Oldham  Road  station,  it  is  their  intention  to  remove  the  coal, 
coke  and  mineral  traffic  from  that  station  to  Miles  Platting, 
where  a  depdt  is  being  prepared  for  the  convenience  of  the  trade. 
"  We  hope  to  have  the  Miles  Platting  depdt  ready  for  work 
on  the  1st  of  October  next,  and  I  communicate  with  you  thus 

A  a2 
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^^74.        early  in  order  tliat  the  removal  of  the  traffic  from  Oldham  Boad 

Lebb         may  subject  you  to  as  little  inconTenience  as  possible. 

^.  "  Your  experience  of  the  past  wiU,  I  am  quite  sure,  satisfy 

^'^i^™"  you  that  the  new  arrangement  will  be  advantageous,  not  only  to 

Y^KSHiBB    the  company,  but  to  the  coal  proprietors  and  dealers. 
By.  Co.  _ 

"  Yours  truly, 

"(Signed)        Wn.  Thorley. 

«  Messrs.  The  Chamber  Colly.  Co., 
«  near  Oldham." 


"  9.  Consequent  upon  such  letter  the  following  correspond- 
ence took  place  between  the  said  colliery  company  and  the  sud 
railway  company : — 

"  14th  August,  1872. 
"  Dear  Sir,— 

**  We  are  in  receipt  of  your  &vour  of  the  9th  instant,  m 

reference  to  the  coal,  &c.  traffic  at  Oldham  Road  station. 

*^  We  suppose  that  it  cannot  refer  to  our  traffic,  as  our  station 

room  is  our  own  property. 

'*  Yours  truly, 
*'  for  The  Chamber  Colliery  Company, 
"(Signed)        Is.  Booth. 
"  W.  Thorley,  Esqre." 


''  Manchester,  August  20th,  1872. 
"  Gentlemen, — 

"  In  reply  to  yours  of  the  14th  instant,  although  the 
yard  which  you  occupy  is  your  own  property  we  cannot  make 
an  exception  in  your  case,  as  it  has  been  decided  to  remove  all 
the  mineral  traffic  to  Miles  Platting.  I  have  to  request, 
therefore,  that  you  will  be  good  enough  to  arrange  accord- 
ingly. 

Yours  truly, 
(Signed)        Wm.  Thorley. 

Messrs.  The  Chamber  Colly.  Co. 

Oak  Chamber  Colly.,  Oldham.*' 


u 
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"  22nd  August,  1872.  1874^ 

"  Mr.  Thorley,-Sir,  ~Lke8~ 

"  We  do  not  see  how  we  can  make  arrangements  to  do  «nd  Others 

away  with  our  coal  yard  in  Lees  Street,  Manchester,  and  shall  Lakoashibb 

expect  our  coal  to  be  conveyed  there  as  heretofore.  Tob^hibb 

«  Yours  truly,  K^-  Co- 

'*  for  The  Chamber  CoUy.  Ca,  ^ 
'*  (Signed)        Isaiah  Booth. 
"  Railway  Offices,  Manchester.'^ 

"  Oldham  Road  Station,  Manchester, 
"  October  30th,  1872. 

"  Messrs.  The  Chamber  Colliery  Co. 
"  Gentlemen, — 

*'  I  am  instructed  to  give  you  notice  that  your  coal 
traffic  wiU  be  dealt  with  at  Miles  Platting  on  and  after  Monday 
next.  I  will,  therefore,  thank  you  to  instruct  the  colliery  pro* 
piietors  to  label  your  wagons  to  Miles  Platting  on  and  after 

Saturday  next. 

"  Yours  respy., 
"  (Signed)        J.  Jackson." 

*'  10.  In  accordance  with  the  said  letter  of  the  30th  October, 
1872,  the  said  railway  company  ceased  to  convey,  and  hare 
ever  since  the  Ist  day  of  November,  1872,  wholly  refused  to 
convey,  any  coals  for  the  said  colliery  company  to  the  said 
Oldham  Road  station,  or  to  the  said  dep6t  or  wharf  of  the  said 
colliery  company  there,  and  have  refused  to  carry  such  coals  for 
the  Manchester  business  of  the  said  colliery  company  other  than' 
to  the  said  Miles  Platting  station. 

*M1.  The  said  Miles  Platting  coal  station  is  distant  from  the 
said  depot  or  wharf  of  the  said  colliery  company  at  the  said 
Oldham  Road  station  about  1,700  yards,  and  about  1,700  yards 
further  distant  from  the  centre  of  the  city  of  Manchester,  and 
is  not  nearly  so  convenient  or  suitable  for  the  Manchester  coal 
business  of  the  said  colliery  coal  company  as  the  said  Oldham 
Road  station  and  the  dep6t  and  wharf  there,  and  the  colliery 
company  has  sustained,  and  is  sustaining,  and  will  sustain 
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187*»        great  loss  and  inconvenience  by  being  deprived  of  the  use  and 
Lbes         benefit  of  the  said  Oldham  Koad  station  and  their  wharf  and 
andothw.     aepgt  there. 

^^^^ANB^'^*"  **  12.  The  said  railway  company  never  ceased  to  convey,  and 
YoBKSHiBS  has  all  along  continued  and  still  continues  to  convey,  large 
quantities  of  coal  for  the  said  corporation  of  Manchester  to  the 
said  Oldham  Koad  station,  and  to  the  depot  or  wharf  of  the 
said  corporation  there,  and  from  and  through  the  said  depot  or 
wharf  to  the  gas  works  of  the  said  corporation  in  the  neighbour- 
hood; and  thereby  the  said  railway  company  has  made  and 
given  an  undue  and  unreasonable  preference  and  advant£^  to 
the  said  corporation,  and  has  subjected  the  said  colliery  com- 
pany to  an  undue  and  unreasonable  prejudice  and  disadvan- 
tage. 

^'  13.  And  the  said  John  and  Joseph  Lees  apply  to  the  railway 
commissioners  under  the  above-mentioned  act  for  a  summons 
calling  upon  the  ^d  company  to  show  cause  why  a  writ  of 
injunction  should  not  issue  against  them  pursuant  to  the  said 
act,  enjoining  them  to  desist  fix)m  giving  any  undue  preference 
to  the  said  corporation  of  Manchester  or  other  persons  with 
respect  to  the  conveyance  of  coal  to  the  said  Oldham  Road 
station  and  in  connexion  therewith. 

**  Dated  this  twentieth  day  of  March,  one  thousand  eight  hun- 
dred and  seventy-four. 

^'  (Signed)        John  Lees. 

Joseph  Lejss.*' 

"  Answer. 

«  The  Regulation  of  Railways  Act,  1873. 

"  In  the  Matter  of  the  Application  of  John  Lees  and 

Joseph  Lees 

against 

*'  The  Lancashire  and  Yorkshire  Railway  Companj. 

^^  The  Lancashire  and  Yorkshire  Railway  Company,  heran- 
after  called  the  company,  in  answer  to  the  application  of  John 
Lees  and  Joseph  Lees  state  that — 

'*  1.  The  company  was  originally  incorporated  in  the   year 
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1836^  for  making  a  railway  from  Manchester  to  Leeds  by  the  1874. 
name  of  the  Manchester  and  Leeds  Kail  way  Company.  After-  less 
wards^  in  the  year  1847,  it  acquired  its  present  designation.  "***  ^'^*" 

**  2.  In  the  year  1839  a  branch  line  of  railway  was  constructed   I*ancashibis 
to  the  town  of  Oldham,  near  which  branch  the  applicants  have    Torkbhibb 
their  collieries,  and  with  which  the  collieries  conununicate  by 
sidings. 

"  3.  The  company  from  time  to  time,  after  the  year  1836, 
acquired  a  large  extent  of  land  in  Oldham  Road,  Manchester, 
for  the  purpose  of  their  goods,  coal,  mineral  and  other  traffic. 

**4.  This  land  is  upon  a  lower  level  than  the  main  line  of 
railway,  with  which  it  communicates  by  means  of  hoists  erected 
by  the  company. 

'^  5.  It  is  the  fact,  as  stated  in  paragraph  5  of  the  application, 
that  the  applicants  are  the  owners  of  a  plot  of  land  adjacent  to 
the  company's  land,  which  they  used  for  the  purpose  of  a  coal 
dep6t.  This  plot  of  land  communicates  with  that  of  the 
company  by  means  of  a  siding. 

"  6.  The  corporation  of  Manchester  are  authorized  by  various 
acts  of  parliament  to  manufacture  and  supply  gas  to  the  city  of 
Manchester  and  the  neighbourhood,  and  to  light  the  streets  and 
public  places  within  their  limits,  which  are  very  extensive,  and 
include  a  very  large  population  within  and  without  the  city. 

**  7.  The  principal  gas  works  belonging  to  the  corporation 
were  erected  many  years  ago,  and  are  now  very  extensive,  being 
situate  in  Rochdale  Road,  and  within  fifty  yards  of  the  station 
land  of  the  company. 

"  8.  A  siding  leads  from  the  Oldham  Road  station  of  the 
company  to  the  gas  works  of  the  corporation,  along  which 
siding  all  the  coal  consigned  to  the  Manchester  corporation 
gas  works  from  collieries  communicating  with  the  company's 
system  is  conveyed  by  locomotives  belonging  to  and  worked  by 
the  corporation.  A  very  large  quantity  of  coal  is  required  by 
the  corporation  for  the  Rochdale  Road  works,  and,  in  the  year 
1873, 108,961  tons  were  consigned  through  the  company  to  the 
sttd  works. 
"  9.  For  several  years  past  the  goods,  coal  and  mineral  traffic 
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1874.        received  at  and  forwarded  from  the  Oldham  Boad  station  has 

Lebb         been  rapidly  increasing,  it  having  almost  doubled  sinoe  the  year 

and  Others     1^54.   j^  ^^^4  y^^j.  ^^  ^^  number  of  tons  dealt  with  at 

Lancashire   Oldham  Road  station  was  370,377,  while  in  the  year  1872 

AND  t  1  - 

YoBKSHiBB    the  number  of  tons  was  648,977. 

Y.  Co.  «« iQ^  j^  consequence  of  the  great  increase  of  traffic,  not  only 

in  coals  and  minerals,  but  also  in  goods  generally,  it  became 
absolutely  necessary  that  the  Oldham  Road  station  should  be 
relieved  by  a  separation  of  the  coal  and  mineral  traffic  from  the 
goods  traffic,  and  that  the  former  traffic  should  be  removed  to 
a  site  sufficiently  large  and  commodious  to  accommodate  the 
present  traffic  and  provide  for  future  expansion. 

"11.  The  company  have  recieived,  for  several  years  past, 
from  the  coal  traders  using  the  Oldham  Road  station,  com- 
plaints of  delays  and  inconvenience  which  have  been  caused  by 
the  insufficient  accommodation  at  Oldham  Road  station. 

"  12.  Some  time  since  the  company  purchased  18,291  square 
yards  of  land  at  Miles  Platting,  for  the  purpose  of  dealing  with 
the  whole  of  the  coal  and  mineral  traffic  then  arriving  at  Oldham 
Road,  and  expended  a  large  sum  in  constructing  convenient 
sidings,  coal  shoots  and  other  conveniences  for  the  better 
accommodation  of  traders  in^  coals  and  minerals. 

"  13.  In  August,  1872,  the  station  and  works  at  Miks 
Platting  were  completed,  and  the  notice  set  out  in  paragraph  8 
of  the  application  was  sent  to  all  coal  traders  using  the  Oldham 
Road  station. 

"  14.  In  consequence  of  the  increased  facilities  at  Miles 
Platting,  coal  owners'  wagons,  including  those  of  the  appli- 
cants, can  make  more  frequent  journeys  from  the  collieries  to 
Manchester,  and  at  Miles  Platting  the  traffic  of  the  applicants 
can  be  more  conveniently  received  and  more  quickly  dealt  with. 

"  15.  It  is  the  fact  that  since  the  date  mentioned  in  the  letter 
of  October  30th,  1872,  the  coal  traffic  of  the  applicants  has 
been  dealt  with  at  Miles  Platting,  and  the  company  have  not 
conveyed  any  coals  for  the  applicants  to  the  Oldham  Boad 
station,  or  to  their  depdt  adjoining,  and  no  coal  for  other 
persons  except  the  coals  conveyed  to  the  corporation  gas  woiks 
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have  been  conveyed  liy  the  compan j  to  or  dealt  with  at  Oldham         ^^^^' 
Road  station.  Lees 

"16.  The  company  submit  that  no  undue  or  unreasonable     *"   ^   ®" 
preference  or  advantage  is  given  to  the  Manchester  corporation   I^koashirb 
or  any  other  person  over  the  applicants.    Every  colliery  pro-    Tobkbhibi 
prietor  or  trader  in  coals  consigning  or  receiving  traffic  is 
treated  precisely  in  the  same  manner  by  the  company  as  the 
applicants  are,  and  the  company  are  ready  and  willing,  and 
have  always  been  ready  and  willing,  to  convey,  if  required,  the 
applicants'  coal  to  the  corporation  gas  works. 

^*  17.  The  company  submit  that  the  case  of  the  Manchester 
corporation,  who  are  not  colliery  proprietors  or  traders,  is  not 
one  in  which,  under  the  circumstances  above  appearing,  the 
company  give  an  undue  or  unreasonable  preference,  or  by 
reason  of  which  the  applicants  are  subjected  to  any  undue  or 
unreasonable  prejudice  within  the  meaning  of  the  Railway  and 
Canal  Traffic  Act,  1854,  or  the  Regulation  of  Railways  Act, 
1873,  and  submit  that  no  writ  of  injunction  should  issue,  and 
Bubmit  that  no  case  is  shown  for  the  issue  of  any  writ  of 
injunction  sought  for  by  the  application. 

''Dated  this  13th  day  of  May,  1874. 


**  William  Thorley,  traffic  manager  to 
the  said  company,  who  is  acquainted 
with  the  fiu^  stated  therein." 

"  Reply. 


(The  Seal  of  the 
said  company.) 


it  " 


The  Regulation  of  Railways  Act,  1873. 
In  the  Matter  of  the  Application  of  John  Lees  and 

Joseph  Lees 

against 

"  The  Lancashire  and  Yorkshire  Railway  Company. 

^*  The  said  John  Lees  and  Joseph  Lees,  in  reply  to  the  answer 
of  the  said  Lancashire  and  Yorkshire  Railway  Company,  state 
that— 

1.   The  corporation  of  the  city  of  Manchester,  beside 


« 
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^^74.         using  locomotives  for  the  landage  of  coal  wagons  from  the 
LBB8         Oldham  Road  station  of  the  said  railway  company  to  the  gas 
^  works,  as  stated  in  the  eighth  paragraph  of  the  Answer,  also 

LANCAsmBB  uge  horses  for  the  same  purpose. 

YoRKSHiBB  "  2.  The  applicants  do  not  require,  and  never  did  ask  for  or 
require,  station  accommodation  at  the  said  Oldham  Boad  station, 
their  wharf  or  depdt,  though  adjoining,  being  outside  the  pre- 
mises of  the  said  railway  company. 

"  3.  The  applicants  deny  that  the  wagons  of  the  applicants  or 
of  other  coal  owners  can,  in  consequence  of  the  increased  fiusili- 
ties  at  Miles  Platting,  make  more  frequent  journeys,  as  aUeged 
in  the  fourteenth  paragraph  of  the  Answer,  or  that  their  traffic 
can  be  more  conveniently  received  or  quickly  dealt  with.  The 
said  railway  company  will  not  let  any  of  their  land  at  Miles 
Platting  for  yard  room  or  dep6t  purposes,  and  there  is  no  land 
adjoining  or  in  the  immediate  neighbourhood  to  be  had  for 
such  purpose,  and  the  applicants  must  either  cart  their  coal 
direct  from  the  Miles  Platting  station  to  their  customers,  or,  at 
considerable  additional  expense,  to  their  said  dep6t  or  wharf  at 
Oldham  Road,  or  some  other  wharf  or  depot.  Moreover,  coal 
is  injured  and  spoiled  by  frequent  loadings. 

'^4.  The  applicants  submit  that  they  are  entitled  equally 
with  the  said  corporation  to  have  coal  delivered  for  them  at 
their  said  depot  or  wharf  at  the  said  Oldham  Road  station, 
and  that  it  is  immaterial  that  the  said  corporation  require  the 
coal  for  one  purpose  and  the  applicants  for  another,  and  that 
on  that  ground,  and  in  that  it  shows  that  under  the  circum- 
stances an  undue  and  unreasonable  preference  and  advantage  is 
given  by  the  said  railway  company  to  the  said  corporation,  the 
said  Answer  is  insufficient. 

^*  5.  And  save  as  herein  appears  the  said  John  Lees  and 
Joseph  Lees  admit  they  are  not  in  a  position  to  contradict  the 
statements  contained  in  the  Answer. 

**  Dated  this  13th  day  of  May,  1874. 

"  John  Lees. 
"  Joseph  Lees." 
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R.  G,  Williams i  Q.C.^  for  ihe  applicants,  contended  that         1874. 
it  was  impossible  to  separate  the  corporation,  in  their  capacity        lbeb  ' 
of  gas  manufacturers  and  traders,  from  other  coal  traders,  and     ^^  Others 
the  &ct  of  their  being  very  large  consumers  of  coal  gave  them   I-ahcabhir* 
no  special  claim  over  others ;  the  corporation  manufactured  gas    Yobkbhibs 
for  a  profit  in  reduction  of  the  rates,  and  they  sold  the  coke, 
and  were  none  the  less  traders  because  they  manufactured  for  a 
town ;  it  was  immaterial  what  was  the  object  and  ultimate  desti- 
nation  of  the  traffic,  and  it  was  not  for  a  railway  company  to 
say  that  they  would  convey  traffic  destined  for  a  particular  pur- 
pose only ;  the  contention  of  the  railway  company  came  to  this, 
that,  having  one  person  who  has  a  large  traffic  and  another 
who  has  very  little,  they  might  say  we  will  only  carry  for  the 
one  who  has  the  larger  traffic;  it  was  the  relation  of  these 
persons  to  the  company  that  should  be  considered,  and  so  long 
as  that  was  similar  the  company  were  not  entitled  to  deal  diffe- 
rently with  them ;  if  they  all  required  the  same  kind  of  traffic 
to  be  carried,  the  company  could  not  look  at  the  status  of  the 
persons  {Sutton  v.  Great  Western  Railway  Company ^  L.  B., 
4  H.  L.  226) ' ;  and  the  applicants  did  not  ask  for  any  par- 
ticular &cilities,  but  only  to  be  treated  in  the  same  way  as  the 
corporation  of  Manchester,  by  having  their  coal  conveyed  to 
the  same  station. 

Fieldy  Q.C.  {Edwards  with  him),  on  behalf  of  the  Lancashire 
and  Yorkshire  Bailway  Company,  contended  that  the  arrange-* 
ments  the  company  had  made  at  Manchester  were  for  the  public 
convenience  and  that  it  would  be  a  dangerous  precedent  to  disturb 
them ;  as  every  railway  company  would  then  be  at  the  mercy  of 
dealers.  The  railway  company  drew  a  distinction  between  their 
three  classes  of  customers : — The  corporation,  as  representing  the 
public,  the  goods  traffic  customers,  and  the  coal  traffic  customers. 
The  company  came  to  an  honest  conclusion  that  it  was  best  to 
divide  these  classes  in  the  interest  of  the  public ;  if  they  had 
preferred  the  applicants  they  would  have  exposed  themselves  to 
charges  of  favoiu:  by  others.     An  exception  was  made  in  fiivour 

(*)  See  ante,  p.  20. 
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1874.         of  the  corporation — ^because  their  ti*affic  was  not  that  of  "  dealers  ^ 
Lees         — Ai^d  the  position  of  the  corporation  was  such,  and  the  quantity 
*"    r.  *"     of  coal  carried  for  them  so  greats  as  to  make  it  pay  the  company 
Lancashire  to  keep  a  particular  siding  for  them ;  moreover,  the  corporation 
ToBKSHiBB    oflkred  important  advantages  to  the  company  which  prevented 
^^'  ^'       their  position  from  being  the  same.    In  giving  the  corporation  of 
Manchester  &cilities  for  conducting  their  gas  works,  which  manu- 
fiu!tured  the  gas  for  the  immense  district  of  Manchester,  the 
company  were  really  doing  the  very  best  which  could  be  done 
for  the  public  advantage.     The  applicants  were  asking  the  court 
to  say  that  the  railway  company  ought  to  keep  up  sidings  and 
ought  to  keep  them  clear,  whether  they  paid  or  whether  they  did 
not.     If  the  application  was  granted,  any  dealers  might  purchase 
a  piece  of  land  near  a  station  and  demand  the  right  to  be  served 
there,  and  to  grant  that  would  be  to  say  that  the  railway  com- 
pany had  no  right  to  make  any  re-Arrangements  which  the 
increasing  population  and  consequent  increasing  traffic  might 
render  necessary.     The  &ir  interests  of  the  railway  company 
must  be  considered.     Oxlade  v.  North  Eastern  Railway  Com- 
pany  ('),  and  Marriott  v.  London  and  South  Western  Railway 
Company  (*). 

The  Court  took  time  to  consider,  and  afterwards  delivered  the 
following  judgment : — 

'^  The  complainants  in  this  case  are  Messrs.  John  and  Joseph 
Lees.  They  obtained  a  summons  calling  upon  the  Lancashire 
and  Yorkshire  Railway  Company  to  show  cause  why  a  writ  of 
injunction  should  not  issue  against  them,  and  their  object  was 
to  compel  the  company  to  desist  from  excluding  them  from  an 
accommodation  in  the  carriage  and  delivery  of  coal,  of  which  at 
present  the  corporation  of  Manchester  have  the  exclusive  enjoj- 
ment.  The  railway  company  have  separate  stations  in  Man- 
chester for  goods  and  for  coals  and  minerals.  Till  lately  the 
Oldham  Road  station  was  their  station  for  goods  of  all 
classes;  but  as  it  was  of  no  great  extent,  and  the  quantity 
of  goods  was  increasing  beyond  its  capacity,  the  company 
decided,  in  1872,  to  withdraw  from  it  their  coal  and  mineral 

(•)  No.  1,  ante,  p.  72.  («)  See  ante^  p.  47. 
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traffic,  and  to  establisli  a  coal  and  mineral  depdt  at  Miles  Plat-  1874. 
ting,  about  a  mile  distant*  They  gave  notice  to  tlie  different  Lees 
coal  dealers  at  tbe  Oldbam  Boad  station  that  coal  would  cease  ^ 

to  be  delivered  to  tbem  there,  and  would  be  dealt  with  at  Miles  Lakcashirb 

'  ^  AND 

Flatting  instead;  but  the  complainants,  who  own  and  work    Toukshibb 
collieries  at  Oldham,  under  the  name  of  the  Chamber  Colliery 
Company,  and  do  a  coal  business  at  Manchester,  insisted  that 
their  coal  should  continue  to  be  delivered  to  them  at  the  Old- 
ham Boad  station,  on  the  ground  of  their  possessing  a  small 
coal  yard  adjacent  to  the  company's  yard,  and  connected  with  it 
by  a  siding,  so  that  they  had  not,  like  other  dealers,  to  unload 
on  the  company's  premises,  but  were  able,  immediately  after 
their  loaded  trucks  were  delivered  to  them  by  the  company,  to 
take  them  on  into  their  own  yard,  and  there  unload  them. 
The  railway  company,  however,  declined  to  make  any  excep- 
tions, or  to  treat  Messrs.  Lees,  the  complainants,  differently 
from  other  coal  dealers,  and  from  November,  1872,  they  have 
refused  to  deliver  coab  for  them  for  their  Manchester  coal 
business  at  any  other  place  than  Miles  Platting.     The  Roch- 
dale Boad  gas  works  of  the  corporation  of  Manchester,  who 
exercise  lighting  powers  over  the  city  and  its  suburbs,  are,  as  it 
happens,  close  to  the  Oldham  Boad  station,  and,  like  Messrs- 
Lees'  yardj  are  connected  with  the  station  by  a  siding,  along 
which  all  the  coal  consigned  to  the  corporation  is  conveyed. 
The  quantity  of  coal  so  consigned  is  of  course  veiy  large,  and 
two-thirds  of  the  coal,  or  about  100,000  tons  out  of  a  total 
of  140,000,  received  at  the  Oldham  Boad  station  in  1872, 
were  far  the  above-mentioned  gas  worka     This  part  of  their 
Manchester  coal  traffic  the  railway  company  did  not  remove 
to  Miles  Platting.     They  continued  to  carry  it  on  as  before 
at  their  Oldham  Boad  station,  and  the  number  of  tons  of  coal 
consigned  to  the  corporation  for  deliveiy  at  the  gas  works  and 
carried  to  the  Oldham  Boad  station  by  the  company  is  a  con- 
tinually increasing  quantity.     Messrs.  Lees  complain  of  this 
unequal  or  different  treatment  of  the  corporation  and  of  them- 
selves and  other  coal  proprietors  and  dealers ;  and  for  themselves 
they  say  that  they  are  in  like  circumstances  with  the  corpora- 
tion in  respect  of  having  room  for  coal  trucks  in  their  own 
ground,  connected  by  a  siding  with  the  Oldham  Boad  station. 


Lancashibk 

AND 
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^874.         and   that  for  the  railway  company  to  carry  coals  to   that 

l^Es        station    exclusiTely  for  the    corporation   is  to   give   an   un- 
V.  due  preference  to  the  corporation,  contrary  to  the  proTisiona 

of  the  Bailway  TraflSc  Act,  1854.     The  enactment  thus  re- 
YORK8HIBB    fenred  to  is  the  2nd  section  of  the  17  &  18  Vict  c.  31.    It 

Ky.  Co. 

requires  every  railway  company  to  afford  all  reasonable  fiu^i- 
lities  for  the  receiving,  forwarding,  and  delivering  of  traffic, 
and  forbids  any  company  from  making  or  giving  any  undue 
or  unreasonable  preference  or  advantage  to  or  in  &vour  of  any 
particular  person  or  company  in  any  respect  whatsoever,  or 
from  subjecting  any  particular  person  or  company  to  any  undue 
or  unreasonable  prejudice  or  disadvantage  in  any  respect  what- 
soever. It  is  not  contended  that  the  Lancashire  and  Yorkshire 
Bailway  Company  fail  to  afford  reasonable  fiicilitiea  for  coal 
traffic  by  placing  their  depdt  for  coal  at  Miles  Platting ;  nor 
does  it  appear  that  they  designed  to  subject  any  particular 
person  to  any  disadvantage,  because,  vnth  one  exception,  the 
consignees  of  coal  were  all  alike  in.  a  general  sense  affected  by 
the  removal  from  Oldham  Road,  and  the  measure  applied  in- 
differently to  them  all.  That  exception  was  the  corporation  of 
Manchester,  and  to  that  body  undoubtedly  the  company  have 
given  a  preference  by  carrying  coals  to  Oldham  Road  station 
for  them,  and  for  no  one  else,  and  preference,  in  any  respect 
whatever,  and  whether  consisting  of  a  difference  of  charge  or 
of  accommodation  or  of  treatment  generally,  is  unlawful,  unless 
it  can  be  shown  that  it  is  not  undue  or  unreasonable.  Of  the 
preference  in  question  before  us,  we  observe,  in  the  first  place, 
that  it  has  not  about  it  certain  points  or  incidents  that  would 
at  once  condemn  it.  Messrs.  Lees,  the  complainants,  were 
sufferers  by  the  company  ceasing  to  deliver  their  coal  at 
Oldham  Road,  where  they  had  incurred  expense  in  acquiring 
a  piece  of  ground  the  better  to  conduct  their  business.  But  the 
preference  given  to  the  corporation  was  not  per  se  a  detriment 
to  them.  There  was  no  competition  of  interest  to  make  it  sa 
The  corporation  did  not  sell  coal.  Had  it  been  otherwise,  had 
Messrs.  Lees  and  the  corporation  been  in  the  position  of  trading 
companies  competing  with  one  another,  each  would  have  been 
entitied  to  be  treated  as  the  other,  and  it  would  have  been  for  the 
public  benefit  that  no  difference  should  be  made  between  them, 
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and  that  the  railway  company  should  not  be  allowed  to  refuse  1874. 
to  carry  for  one  while  carrying  for  the  other.  Again,  Messrs.  lees 
Lees  are  coal  owners,  and  the  purpose  or  effect  of  the  arrange-  *°  ^'  ^^ 
ment  with  the  corporation  might  have  been  to  favour  particular  Lancashibj 
coal  owners  or  dealers  supplpng  the  municipality  at  the  expense  Tobkbhibjb 
or  to  the  exclusion  of  the  Messrs.  Lees.  No  such  allegation 
has  been  made,  and  it  appears  in  evidence  that  the  corporation 
buy  in  open  market,  and  that,  provided  the  coal  is  consigned  to 
the  corporation,  the  company  convey  it  to  the  Oldham  Boad 
station  by  whomsoever  it  may  be  forwarded.  But  do  reasons 
exist  for  holding  that  in  giving  to  the  corporation,  to  the 
exclusion  of  other  persons,  access  to  a  particular  station  to 
obtain  a  supply  of  coal,  the  railway  company,  on  the  whole, 
have  made  no  im&ir  use  of  their  powers  and  of  their  monopoly 
of  the  carrying  trade  ?  That  the  company  should  be  willing 
within  their  powers  to  oblige  the  corporation  is  likely  enough, 
and  one  witness  for  the  company  laid  stress  on  this  as,  in  part,  a 
cause  of  the  preference ;  but  we  desire  to  test  the  character  of 
the  preference  by  its  tendency  in  respect  of  public  benefit  and 
convenience.  We  have  no  doubt  as  to  how  the  public  are  best 
accommodated  in  this  case.  The  difference  of  convenience  and 
expense  in  carrying  coal  by  the  ordinary  road  and  by  railway 
must  always  be  great;  but  it  would  be  distinctly  disadvan- 
tageous to  the  public  that  the  large  quantities  of  coal  daily 
taken  to  the  municipal  gas  works  should  have  to  be  carted 
through  the  crowded  streets  of  Manchester  &om  a  station  so 
distant  as  Miles  Platting.  As  a  mere  centre  of  distribution  to 
coal  consumers  in  general.  Miles  Platting  maybe  as  convenient 
to  the  coal  trade  as  Oldham  Boad;  but  for  coal  to  be  consumed 
at  the  gas  works  adjoining  to  the  Oldham  Boad  station,  that 
station  is  a  necessary  appendage  to  them  and  as  convenient  as 
Miles  Platting  would  be  the  reverse.  It  may,  in  addition,  be 
mentioned  that  the  nature  and  magnitude  of  the  coal  traffic  to 
the  gas  works  permit  of  the  railway  company  making  such  special 
arrangements  for  passing  it  through  and  out  of  their  station 
that  it  is  conducted  with  less  inconvenience  to  the  general  and 
ordinary  business  of  the  station  than  would  be  caused  by  a  much 
smaller  quantity,  with  which  goods  of  all  kinds  might  be  inter- 
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1874.        mixed.     Considerations  such  as  these  appear  to  have  led  the 
Lees        company  to  keep  this  part  of  their  coal  traffic  at  Oldham  Bead, 
"*    ^^     when  they  removed  the  remaining  part  of  it  to  Miles  Plattmg. 
LAKCA^iRK  And  we  do  not  think  that  in  carrying  coal  for  the  corporation 
YoRKsuiBE    to  a  station  to  which  they  will  not  carry  coal  for  other  persons, 
the  company  are,  under  the  circumstances,  abusing  their  powers 
as  carriers  on  the  line,  nor  do  we  think  that  the  one  point  which 
distinguishes  Messrs.  Lees  from  the  other  coal  dealers,  and 
which  assimilates  their  position  to  that  of  the  corporation,  the 
possession,  namely,  of  a  piece  of  ground  in  direct  communica- 
tion by  a  siding  with  the  company's  ground,  so  fiur  removes 
their  case  from  that  of  tiie  other  coal  dealers,  or  puts  them  in 
such  like  circumstances  with  the  corporation  as  to  cause  the 
preference  given  to  the  corporation  to  become  an  undue  and 
unreasonable   preference    as   against    the   complainants,   the 
Messrs.  Lees,  when  we  cannot  hold  it  to  be  such  as  against 
the  public  at  large.     We  shall  not  make  any  order  as  to 
costs. 
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ACCOMMODATION  to  be  granted  by  railway  companies  how  deter- 
mined         p.  45,  n.  (0) 

ADEQUATE  CONSIDERATION.    See  Equality  of  Charge,  4. 

ADMISSION  OF  CARRIERS'  VANS  INTO  STATION. 

1.  Cartage^ Special  Agreement — Competition, 

A  railway  company  has  no  right  to  impose  a  charge  for  the  convey- 
ance of  goods  to  or  from  their  station,  where  the  customer  does  not 
require  such  service  to  be  performed  by  them. 

A  railway  company  refused  to  receive  goods  sent  to  their  station  by 
the  public  generally  after  a  quarter  past  five  o'clock  p.m.,  to  be  for- 
warded by  the  goods  train  which  left  such  station  on  the  same  night, 
but  they  received  goods  by  the  same  train  brought  there  by  their  agent 
W.  as  late  as  eight  o'cloclc  p.m.  W.  had  a  receiving  omce  for  goods 
about  a  mile  from  the  station,  where  he  weighed,  classified,  and  pre- 
pared the  goods  for  loading,  which  would  otherwise  have  had  to  be 
done  at  the  station,  and  but  for  which  having  been  so  previously  done 
the  goods  could  not  generally  have  been  received  at  the  station  at  so 
late  an  hour.  On  the  goods  so  received  at  such  receiving  office,  W. 
made  a  charge  for  conveying  them  to  the  station  in  addition  to  the 
company's  usual  ratesof  charge  for  carriage  upon  the  railway: — Held,  that 
the  facility  so  given  to  W.  for  forwarding  goods  after  the  station  was  closed 
to  others  was  an  undue  prejudice  to  those  who  did  not  wish  to  have 
their  goods  conveyed  for  them  to  the  station. 

A  preference  with  respect  to  a  reduced  rate  of  carriage  of  certain 
goods,  given  by  a  railway  company  to  certain  individuals,  in  considera- 
tion of  their  contracting  to  have  all  such  goods  consigned  to  them 
through  the  railway,  and  not  by  water  or  other  means,  is  an  undue 
preference  within  the  Railway  and  Canal  Traffic  Act,  1864,  unless  it  be 
clearly  shown  that  it  is  done  in  order  to  prevent  a  competition  with  the 
railway,  or  that  there  is  secured  thereby  to  the  company  such  an  amount 
of  traffic  as  to  compensate  for  making  the  reduced  rate.  Carton  v. 
Brutol  and  Exeter  By,  Co .218 

2.  Cartage — Undue  Preference  of  themselves  by  a  Company^  Costs, 

Injuuction  against  a  railway  company  under  the  Railway  and  Canal 
Traffic  Act,  1654,  to  restrain  them  from  requiring  other  carriers  to  bring 
their  goods  to  the  railway  station  at  an  earlier  hour  than  they  received 
goods  delivered  at  their  own  receiving  offices. 

Where  a  railway  company  has  so  acted  as  to  render  it  necessary  and 
proper  for  any  person  to  come  to  the  court  for  redress  under  the  Railway 
and  Canal  Traffic  Act,  the  court  will,  as  a  general  rule,  make  the  rule 
absolute,  with  costs.  Baxendale  v.  Lon£m  and  South  Western  By. 
Co 281 

3.  Cartage — Reviewing  Previous  Decisions, 

A.  collected  parcels  and  forwarded  them  by  railway;  the  railway 
company  refused  to  admit  A.'s  vans  into  their  station  after  0.30  p.m., 

VOL.  J.  B  B 
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bat  admitted  their  own  vans  and  those  of  B.  at  a  later  hour  with  parcels, 
which  they  forwarded  the  same  night.  The  time  (6.30  p.nu)  fixed  by 
the  company  as  that  after  which  tbey  would  not  receive  goods  to  be 
forwarded  toe  same  night  was  reasonable.  The  company,  in  admitting 
their  own  vans  later,  acted  bona  fide,  and  not  with  tne  intention  of 
gaining  an  undue  advantage  over  the  collecting  carriers ;  they  admitted 
B.'s  vans  in  consequence  of  an  injunction  obtained  by  him. 

In  two  similar  cases,  Gorton  y.  Bristol  and  Exeter  Ry,  Co,  and 
Baxendale  v.  South  Western  Ry.  Co,,  injunctions  under  the  Railway 
and  Canal  Traffic  Act,  1854,  had  been  granted  by  the  court  to  restrain 
those  companies  from  admitting  their  own  vans  into  their  station  with 
goods  to  be  despatched  the  same  night  at  a  later  hour  than  those  of 
other  persons.  On  an  application  by  A.  for  a  similar  injunction  against 
the  present  defendants: — Held  (by  Brie,  C.  J.,  and  Montague  Smith, 
J.),  that  the  exercise  of  this  special  jurisdiction  by  the  court  beinz 
subject  to  no  review,  and  depending  in  each  instance  on  the  special 
facts  of  the  case,  previous  decisions  under  it  are  not  binding  on  the 
court  in  the  same  manner  that  precedents  in  law  are  binding;  and  that 
the  injunction  prayed  would  interfere  with  the  transport  of  traffic, 
which  it  was  the  object  of  the  legislature  to  facilitate;  and  that  it 
ought  not  to  be  granted : — Held  (by  Willes  and  Keating,  J J.)f  that 
the  above  cases  were  precedents  binding  on  the  court,  and  also 
were  rightly  decided;  and  that  the  iniunctiou  ought  to  be  granted. 
Palmer  v.  London  and  Soi^h  Western  Py,  Co.     ...       p.  243 

4.  Cartage — Undue  Preference  of  themselves  by  Company — Public  Benefit, 
A  railway  company,  with  a  view  to  compete  with  other  carriers  in 
the  collection  and  carriage  of  goods,  established  receiving  offices  in 
various  parts  of  London,  from  which  ^oods  were  brought  in  vans  to  the 
railway  station.  The  gates  of  the  station  were  closed  against  the  vans  of 
the  complainants  and  other  carriers  at  0.30  p.m.,  but  the  company's  own 
vans  were  admitted  at  a  much  later  hour,  and  the  goods  brought  by 
them  were  forwarded  by  the  same  night's  trains:— Held,  that  this  was 
giving  an  undue  and  unreasonable  preference  to  the  company's  own 
traffic,  to  the  prejudice  of  the  complainant,  and  the  rule  for  an  injanc- 
tion  was  made  absolute,  with  costs. 

Qu(Brey  whether  a  course  of  business  necessary  for  securing  an  ad- 
vantage to  the  public,  which  at  the  same  time  gave  a  monopoly  to  the 
company,  would  be  an  undue  or  unreasonable  prejudice  to  other  carriers. 
Palmer  y.  London,  Brighton  and  South  Coast  Ry.  Co,        •         .271 

ADMISSION  OF  PUBLIC  VEHICLES  INTO  STATION. 

1.  Passenger  Traffic — Omnibus — Practice — Costs. 

A  railway  company  having  made  an  arrangement  with  W.,  for  the 
conveyance  of  passengers  to  and  from  their  station  to  the  town  of  R., 
admitted  his  omnibus  within  the  gates  of  the  station,  but  refused  ad- 
mittance to  the  omnibus  of  M.,  which  conveyed  passengers  to  and  from 
the  station  through  the  town  of  K.  to  more  distant  places,  to  which  it 
was  the  only  public  conyeyance.  No  special  circumstances  being 
shown  by  the  company  to  justify  the  exclusion  of  M.'s  omnibus,  the  court 
made  absolute  a  rule  under  the  Railway  and  Canal  Traffic  Act, 
1854,  enjoining  the  company  to  admit  M.'somnibas  in  the  same  manner, 
and  to  the  same  extent  as  they  admitted  other  vehicles  of  a  similar 
description. 

A  rule  calling  on  a  railway  company  to  show  cause  why  they  should  not 
act  in  compliance  with  the  Railway  and  Canal  Traffic  Act,  is  too  vague. 

A  rule  haying  been  moved  without  mention  of  costs,  the  eoort  made 
it  absolute  without  costs.  Marriott  v.  London  and  South  Western 
Ry.Co, 47 


INDEX.  371 

2.  Passenger  Traffic — Cabs — Public  Inconvenience. 

A  railway  company  agreed  with  a  cab  proprietor,  in  consideration  of 
bis  paying  them  6OO/.  per  annum,  to  allow  him  the  exclusive  liberty  of 
plying  for  hire  within  their  station.  The  court  refused  to  grant  a  writ 
of  injunction  against  the  company,  under  the  Railway  and  Canal 
Traffic  Act,  1854,  at  the  instance  of  another  cab  proprietor,  no  incon- 
venience to  the  public  being  shown  to  have  arisen  from  the  arrangement. 
Beadeil  v.  Eastern  Counties  By.  Co p.  66 

8.  Passenger  Traffic — Cahs^  Public  Inconvenience, 

A  railway  company  granted  exclusive  permission  to  a  limited  number 
of  fly  proprietors  to  ply  for  hire  within  their  station.  The  court  refiised 
to  grant  a  writ  of  injunction  against  the  company,  under  the  Railway 
and  Canal  Traffic  Act,  1854,  ^t  the  instance  of  a  fly  proprietor  who  was 
excluded  from  participation  in  this  advantage,  although  it  was  sworn 
by  the  complainant  and  bv  several  other  fly  proprietors,  who  were  like- 
wise excluded,  that  occasional  delay  and  inconvenience  resulted  to  the 
public  from  the  course  pursued.  Painter  v.  London^  Brighton  and  South 
Coast  By,  Co 58 

4.  Passenger  Traffic — Cabs — Demand  on  Company  to  redress  Grievance 
— Public  Inconvenience, 
The  court  will  not  interfere  to  redress  a  grievance  under  the  act, 
nnless  such  redress  has  flrst  been  unsuccessfully  demanded  of  the  railway 
company;  nor  umble,  will  it  compel  a  railway  company  to  alter  its 
arrangement  for  the  attendance  of  carriages  for  the  conveyance  of 
passengers  arriving  at  its  stations  at  the  instance  of  Job  masters  whose 
vehicles  are  excluded  from  the  station  yard,  nnless  it  is  shown  that  the 
coarse  complained  of  occasioned  inconvenience  to  the  public.  Ilfracombe 
Public  Conveyance  Co,  v.  London  and  South  Western  Ify,  Co.      •    61 

AGENT.    See  Undue  Preference  of  Company's  Agent, 

AGREEM  ENT.    See  Special  Agreement, 

ALLOWANCE  FOR  CARTAGE.    See  Cartage—Maximum  Bates. 

AMENDING  RULE 184,  n.,  201 

Proceedings  general^. 
The  railway  commissioners  have  full  powers  of  allowing  the  proceed- 
ings before  them  to  be  amended,  and  will  exercise  such  powers  liberally, 
so  as  to  give  effect  to  the  provision  of  the  Regulation  of  Railways  Act, 
1873.     Corporation  of  Dover  v.  South  Eastern  and  London  Chatham 

and  Dover  Ry.  Cos 849 

And  see  Equality  (^Charge,  6. 

Undue  Preference  of  Company's  Agent ^  1. 
Unloading  Trucks, 

ARBITRATION. 
ProviMumsfor  Brference  to  the  Baihoay  Commissioners  ...      6 
And  see  Addenda, 

ATTACHMENT. 
Coal  Traffic. 

The  court  refused  to  grant  an  attachment  against  a  railway  company 
for  disobedience  to  a  writ  of  injunction  under  the  Railway  and  Canal 
Traffic  Act,  1854,  enjoining  them  to  desist  from  giving  an  undue  prefer- 
ence, in  respect  of  the  carriage  of  coals,  to  persons  carrying  coals  from 
P.  or  other  places  to  or  towards  certain  places  mentioned  in  the  rule, 
the  affidavits  on  the  part  of  the  company  showing  a  bon&  flde  endeavour 
on  their  part  to  conform  to  the  order  of  the  court,  although  it  appeared 
that  the  reformed  scale  of  charges  still  operated,  in  some  other  respects, 
injoriously  to  the  interests  of  the  complainants,  and  advantageously  to 
the  other  parties.  Bansome  v.  Eastern  Counties  By,  Co.  (No.  3).     110 

BOOKS.    See  Inspection, 

BB2 
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BRANCH  RAILWAY p.  21 

BYE-LAWS 15 

CABS.    See  Admistian  of  Public  Vehicles  into  Station,  2,  3,  4. 

CANAL 16,21 

CARRIER 16 

See  Admission  of  Carriers'  Vans  into  Stations — Cartage -- General  and 
Special  Orders  to  deliver  Goods  to  a  Particular  Carrier -^Uwiue 
Preference  of  Company's  Agent, 

CARTAGE. 

1.  Carrier — Undue  Preference  of  themselves  hy  a  Haihoay  Company. 

A  railway  company  formerly  charged  a  uniform  rate  of  d#.  6rf.  per 
ton  on  all  goods  conveyed  on  their  line  between  R.  and  P.  The  goods 
were  collected  and  delivered  both  by  the  company  and  B.  at  a  charge 
of  4«.  \i)d.  per  ton.  The  confpany,  who  had  power  under  their  acts  to 
impose  their  own  rates  of  charge  for  carrying,  but  no  power  to  impose 
tolls  for  collecting  and  delivering,  raisecl  the  charge  for  carrying  to 
%s,  id.,  being  the  aggregate  of  the  above  two  charges,  with  an  intima- 
tion to  the  public  that  they  would  collect  and  deliver  goods  free  of  all 
charge.  Toe  real  purpose  of  this  arrangement  was  to  compel  persons 
desiring  to  have  their  goods  conveyed  by  the  raOway  to  employ  the 
company  to  collect  ana  deliver  such  goods,  and  thus  to  secure  this 
business  and  the  profits  upon  it  to  the  company,  as  well  as  to  exclude 
B.  from  competing  with  them  in  this  department  of  business: — Held, 
that  this  arrangement  was  an  undue  preference  to  the  company  in  their 
separate  capacity  of  carriers  other  than  on  the  line  of  railway,  and  also 
an  undue  prejudice  to  B.  Baxendale  v.  Ghreat  Western  By.  Co. 
{Reading  Case) 202 

2.  Carrier — Undue  Preference  of  themselves  hy  a  Railway  Company. 

A  railway  company  charged  certain  rates  for  the  conveyance  of  goods 
on  their  line  from  P.  to  B.  The  company,  who  had  formerly  allowed  a 
deduction  in  respect  of  goods  delivered  and  received  at  the  P.  and  B. 
stations  (as  the  expense  of  carting  to  and  from  such  stations  was  thereby 
saved  to  the  company),  discontinued  making  such  allowance,  in  order  to 
induce  persons  who  sent  goods  by  the  railway  to  employ  the  company 
to  collect  and  deliver  such  goods,  and  to  exclude  common  carriers  from 
competing  in  this  with  the  company :— Held,  that  though  no  profit  was 
made  bv  collecting  and  delivering  the  goods,  the  system  of  charge  was 
an  undue  prejudice  to  those  persons  who  did  not  wish  to  have  their 
goods  collected  and  delivered  for  them  by  the  company.  Gorton  v. 
Great  Western  By.  Co 214 

8.  Carrier — Regulation  ofBailways  Act,  IS7B— Division  of  Boies. 

When  a  complaint  is  made  that  a  railway  company  do  not  allow  a 
sufficient  rebate  from  a  cartage  rate  or  gross  rate,  including  the  charge 
for  collection  and  delivery  of  goods  conveyed  upon  their  line,  to  those 
who  cart  to  or  from  the  company's  stations  for  themselves,  the  applica- 
tion should,  as  a  general  rule,  in  the  first  instance,  be  for  an  order 
requiring  the  company  to  distinguish  in  the  books  kept  at  each  of  their 
stations,  and  open  to  the  inspection  of  the  public,  how  much  of  the  rate 
is  for  the  conveyance  of  the  traffic  on  the  railway  and  how  much  is  for 
other  expenses,  specifying  the  nature  and  details  thereof,  under  sect.  16  of 
the  Regulation  of  Railways  Act,  1873. 

After  such  separation  of  the  cartage  rate  from  the  gross  rate,  if  the 
company  do  not  allow  to  carriers  performing  the  cartage  the  same 
amount  as  they  charge  to  the  public  for  such  service  when  performed  by^ 
the  company,  or,  if  Uie  charge  be  made  too  low,  for  the  purpose  of  pre- 
venting competition,  the  same  amount  as  the  service  costs  the  coropeay* 
anv  person  injured  by  the  insufficient  allowaoce  may  apply  to  the  Com* 
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misfiioDers  for  an  injunction  under  sect.  2  of  the  Railway  and  Canal 
Traffic  Act,  1854,  or  for  an  order  under  sect.  15  of  tbe  Uegulation  of 
Railways  Act,  1878. 

Quetref  whether  the  company  are  not  bound  to  allow,  in  such  cases, 
the  charge  made  by  them  to  the  public  for  the  same  service,  or,  in  cases 
where  that  is  not  a  satisfactory  test,  the  actual  cost  to  the  company  of 
tbe  service,  and  any  profit  which  may  accrue  thereon  to  the  company, 
or  be  estimated  by  them  in  respect  thereof.  The  company  must  allow  to 
carriers  for  the  cartaee  of  parcels  and  empties  the  same  amount  which 
they  charge  to  the  puolic,  and  allow  to  their  own  agents  in  respect  of 
such  cartiige.  It  is  no  ground  of  complaint  that  the  company  give 
credit  to,  or  have  a  monthly  ledger  account  with,  certain  of  their  cus- 
tomers, and  refuse  the  same  to  persons  for  whom  goods  are  collected  and 
delivered  by  carriers,  unless  it  t>e  shown  that  the  difference  was  made 
for  the  purpose  of  preventing  competition  or  of  otherwise  injuring  the 
complainant  Goddard  v.  iZndon  and  South  Western  Hy,  Co,  p.  808 
Railway  Company  may  not  charge  a  rate,  including  .  268,  ».  (11) 
And  see  Admission  of  Carriers*  Vans  into  Station,  1,  2,  3,  4. 

Undue  Preference  of  Company* s  Agent,  2. 

Digest,  tit.  Cartage 17 

CASES. 

Baxendale  v.  Great  Western  By.  Co,  (^Reading  Case),  followed  ,  217, 

224,285 
Baxendale  v.  South  Western  By,  Co,  followed  ....  278 
Gorton  v.  Bristol  and  Exeter  By.  Co,  followed  .  286,  278,  286 

„  doubted 250 

Garton  v.  Great  Western  By,  Co,  followed         .        .        .     224,  286 
Johnson  v.  Midland  By,  Co,  conmented  upon     ,        •         06,  u.  (26) 

„  referred  to 164 

Marriott's  Case  explained 57 

Nicholson's  Case,  No.  1,  distinguished 200 

„  explained 227-8 

Oxlade's  Case,  No.  1,  explained 138 

„  foUotoed 165 

Pabner  ▼.  Grand  Junction  By.  Co,  explained                      96,  n.  (26) 
Bansom^s  Case,  No.  1,  confirmed 05 

„  explained 138 

Wannan's  Case  foUov)ed 262 

COAL  TRAFFIC. 

In  determining  whether  a  preferei)ce  shown  by  a  railway  company  to 
one  of  its  customers  is  undue  or  unreasonable,  within  the  meaning  of 
the  2nd  section  of  the  Railway  and  Canal  Traffic  Act,  1854,  regard 
should  be  had  to  the  benefit  and  convenience  of  the  public,  and  also  to 
tbe  convenience  of  tbe  railway  company  with  reference  to  its  general 
traffic.  Therefore,  when  a  railway  company  was  compelled,  by  the 
increase  of  its  business,  to  separate  its  mineral  from  its  goods  traffic 
at  O.  station,  and  transferred  the  former  to  another  station,  retaining 
only  at  O.  station  the  mineral  traffic  in  favour  of  the  corporation  of  M., 
who  lighted  M.  and  its  suburbs,  and  whose  gas  works  were  close  to  O. 
station,  communicating  therewith  by  a  siding,  so  that  such  traffic  could 
be  removed  at  once  ^om  the  O.  station  without  impeding  the  goods 
traffic: — 

The  Commission  found  as  facts:  that  it  was  a  matter  of  public  benefit 
and  convenience  that  the  corporation  should  be  supplied  with  coal  at  the 
O.  station,  and  that  tbe  nature  and  magnitude  of  their  supplies  enabled 
the  railway  company  to  make  such  special  arrangements  for  passing 
them  Uirougb  and  out  of  O.  station  with  less  inconvenience  to  the  general 
and  ordinary  business  thereof  than  would  be  caused  by  carrying  for  the 
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applicants,  and  therefore  held,  that  the  preference  to  the  corporation  was 
neither  undue  nor  unreasonable.    Le€$  v.  Lancashire  and  Yorkshire  By. 

Co p.3S2 

See  Attachment, 

Equality  of  Charge^  1,  2,  3,  4,  5. 

Fonoarding  Traffic j  1,  2. 

Scale  of  Cfiargesfor  carrying  Coal, 

COLLATERAL  GROUNDS  FOR  REDUCING  RATES     108,  n.  (11) 

200,  id,  n.  (13) 
COLLECTION  AND  DELIVERY.    See  Cartage. 

COMMON  CARRIERS. 

A  railway  company  are  not  of  coal 72, 96 

How  far  a  railway  company  are  liable  as     .        .        .  06,  n.  (26) 

And  see  Equality  of  Charge,  2. 
Forwarding  Traffic ^  I, 

COMPETITION. 

See  Admission  of  Vans  into  Station,  1. 
Equality  cf  Charge,  6. 

CONCURRENT  REMEDIES. 
Whedier  the  Act  of  1854  applies  where  a  remedy  existed  before       •    5290 
See  Inspection  of  Books, 

CONSIDERATION,  ADEQUATE.    See  Equality  of  Charge,  4. 

CORRESPONDENCE  OF  TRAINS.    See  Through  Traffic. 

COSTS. 

See  Admission  of  Carriers*  Vans  into  Station,  2. 
Admission  of  Public  Vehicles  into  Station,  I, 
Undue  Preference  ofCompaamfs  Agent,  1. 

COVERED  STATIONS.    See  Preference  of  one  Town  over  another,  1. 

DEMAND    ON    COMPANY    TO    REDRESS    GRIEVANCE.      See 
Admission  of  Public  Vehicles  into  Station,  4. 

DIVISION  OF  RATES.    See  Cartage,  3. 
of  receipts.    See  Maximum  Bates, 

DOCK. 

Sea  Traffic — Navigation. 

The  Manchester,  Sheffield  and  Lincolnshire  Railway  Company  were 
the  proprietors  of  the  Grimsby  Old  Dock,  and  also  of  another  dock 
called  toe  Grimsby  New  Dock,  communicating  with  their  railway.  By 
act  of  parliament  the  company  was  authorized  and  required  to  maintain 
the  old  dock  and  the  approach  thereto  of  a  given  depth: — Held,  that 
the  failure  to  perform  tnis  duty,  so  that  the  dock  and  its  approach 
became  silted  op,  and  the  depth  of  water  therein  insufficient  for  vessels 
to  ^et  to  the  wharfs  adjoining,  was  not  the  subject  of  redress  under  the 
Railway  and  Canal  Traffic  Act,  1864,  although  it  was  suggested  that 
the  object  of  the  company  was  to  discourage  the  traffic  to  the  old  dock 
and  to  divert  it  to  the  new  one. 

And,  semble,  that  the  dock  or  haven  was  not  a  canal  or  navigation 
within  the  statute. 

Per  ByleSf  J. — The  act  refers  to  preferences  given  to  one  person  or 
class  of  persons  over  another  in  the  traffic  along  the  same  railway  or 
canal.  Bennett  v.  The  Manchester,  Sheffield  ami  Lincolnshire  By- 
Co 288 

EQUAL  MILEAGE,  report  of  amalgamation  committee  npou  .  71,  &•  (6) 
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EQUALITY  OF  CHARGE. 

1.  Coal  Traffic — Fair  Interests  of  Company — Relative  Cost  of  Carriage, 
In  determining  under  the  2nd  section  of  the  Railway  and  Canal 
Traffic  Act,  1854,  whether  a  railway  company  has  given  an  undue  and 
unreasonable  preference  to  a  particular  person,  company  or  traffic,  or 
subjected  a  particular  person,  company  or  traffic,  to  an  undue  or 
unreasonable  prejudice  or  disadvantage,  the  court  may  take  into  con- 
sideration the  fair  interests  of  the  railway  itself,  and  entertain  such 
?|uestions,  as  whether  the  company  might  not  carry  large  quantities,  or 
or  longer  distances,  at  lower  rates  per  ton  per  mile,  than  smaller 
quantities,  or  for  shorter  distances,  so  as  to  derive  equal  profits  to  itself. 
But  where  it  was  manifest  from  the  affidavits  that  a  railway  company 
charged  Messrs.  H.,  coal  merchants  at  Ipswich,  who  sent  from  thence 
coal  which  had  come  thither  by  sea,  a  higher  rate  for  the  carriage  of 
their  coal  over  the  company's  lines,  than  they  charged  Messrs.  P.,  who 
had  made  agreements  with  them  to  carry  large  quantities  from  Peter- 
borough over  their  lines,  and  that  the  sums  charged  to  Messrs.  P.  were 
fixed,  so  as  to  enable  them  to  compete  with  Messrs.  R.,  the  court 
granted  an  injunction,  enjoining  the  company  to  desist  from  giving  any 
undue  preference  to  Messrs.  P.,  and  to  carry  coals  for  Messrs.  R.  on 
equal  terms  with  Messrs.  P.,  due  regard  being  had  to  the  circumstances, 
if  any,  which  rendered  the  cost  to  the  company  less  in  carrying  for  one 
party  than  for  the  other.  Ransome  v.  Eastern  Counties  By»  Co, 
(No.  1) p.63 

2.  Coal  Traffic^ Relative  Cost  of  Carriage— Special  Agreemertt—For' 
warding  Traffic — Common  Carriers, 

A  railway  company  is  justified  in  carrying  goods  for  one  person  at  a 
less  rate  than  that  at  which  they  carry  tlie  same  description  of  goods  for 
another,  if  there  be  circumstances  which  render  the  cost  to  the  company 
of  carrying  for  the  former  less  than  the  cost  of  carrying  for  the  latter. 

The  North  Eastern  Railway  Company,  from  a  desire  to  introduce 
the  northern  coke  into  Stafiurdshire,  were  induced  to  make  special 
agreements  with  different  merchants  for  the  carriage  of  coal  and  coke 
at  a  rate  lower  than  their  ordinary  charge : — Held,  that  this  was  not 
a  legitimate  ground  for  making  such  agreements,  and  that  lowering 
their  rates  for  that  purpose,  there  being  nothing  to  show  that  the 
pecuniary  interests  of  the  company  were  affected,  was  giving  an  undue 
preference  to  that  traffic. 

The  court  refused  to  reauire  the  company  to  provide  trucks  for  the 
carriage  of  coal  and  coke  for  a  merchant  who  refused  to  pay  demurrage 
therefor,  at  the  same  rate  as  was  charged  to  all  other  merchants  under 
similar  circumstances,  or  to  carry  coals  to  the  extremity  of  their  line 
(where  it  joined  the  Midland  Railway),  and  there  shift  them  into  other 
trucks  or  wagons,  they  having  no  convenience  at  that  place  for  that 
purpose,  and  not  affording  such  facility  to  any  other  person.  And  as  to 
the  first  branch  of  the  rule: — Held,  that  the  company  were  not  common 
carriers  of  coal.     Oxlade  v.  North  Eastern  Ry.  Co.  (No.  1)       .      72 

3.  Coal  Traffic — Special  Agreement. 

A  railway  company  were  threatened  by  the  owner  of  extensive 
collieries,  which  he  had  at  considerable  expense  connected  with  their 
line,  that  unless  they  agreed  to  carry  his  coal  to  W.,  the  terminus  of 
their  line,  at  a  certain  rate,  he  would  construct  a  tramway  from  his 
collieries  to  W.,  and  so  divert  his  coal  traffic  from  their  line  altogether. 
The  company  entered  into  an  agreement  with  him  accordingly,  under 
which  they  carried  his  coals  at  such  rate,  being  a  less  rate  than  that 
which  they  charged  the  proprietors  of  other  collieries  situate  in  the  same 
district  for  the  carriage  of  their  coals  over  the  same  portion  of  the  line: — 
Held,  that  this  was  an  undue  preference  within  the  Railway  and  Canal 
IVaffic  Act,  1854,  8.  2.  Harris  y.  Cockermouth  and  Workington  Ry. 
Co. 97 
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4.  Coal  Traffic—Special  Agreement— Adequate  Consideration — Relatioe 
Cost  of  Carriage. 

It  is  competent  to  a  railway  compaDy  to  enter  into  special  agreements, 
whereby  advantages  may  be  secured  to  individuals  in  tbe  carriage  of 
goods  upon  the  railway,  where  it  is  made  clearly  to  appear  that,  in 
entering  into  such  agreements,  the  company  have  only  the  interests  of 
the  proprietors,  and  the  legitimate  increase  of  the  profits  of  the  railway 
in  view,  and  the  consideration  given  to  the  company  in  return  for  the 
advantages  afforded  by  them  is  adequate,  and  the  company  are  willing 
to  afford  the  same  facilities  to  all  others  upon  the  same  terms.  Nor  is 
the  2nd  section  of  the  Kailway  and  Canal  Traffic  Act,  1854,  contravened 
by  a  railway  company  carrying  at  a  lower  rate*  in  consideration  of 
a  guarantee  of  large  quantities,  and  full  train  loads  at  regular  periods, 
provided  the  real  object  of  the  company  be  to  obtain  thereby  a  greater 
remunerative  profit  by  the  diminished  cost  of  carriage,  although  the 
effect  may  be  to  exclude  from  the  lower  rate  those  persons  who  cannot 
give  such  a  guarantee.    Nicholson  v.  Great  Western  By.  Co.  (No.  1) 

p.  121 

6.  Coal  TVaffic— Reference  of  Questions  under  Sect.  3  of  the  Raibcay  and 
Canal  Traffic  Act,  1864. 

A  rule  was  obtained  upon  affidavits  stating,  in  addition  to  the  facts 
alleged  by  the  complainants  in  Nicholson  ▼.  Great  Western  Ry.  Co, 
(No.  1),  supra,  that  they  verily  believed  that  the  low  rates  charged  to 
the  Ruabon  Coal  Company,  taken  in  conjunction  with  the  other 
advantages  afforded  to  the  said  company  by  their  agreement  with  the 
railway  company,  were  not  remunerative  to  the  said  railway  company, 
or,  if  m  any  degree  remunerative,  not  nearly  so  much  so  as  the  higher 
rates  charged  to  the  complainants,  and  to  other  traders  in  Forest  of 
Dean  coal.  This  was  contradicted  by  the  defendants'  affidavits.  The 
court  were  equally  divided  as  to  whether  the  question  should  be  referred 
under  sect.  3  of  the  Railway  and  Canal  Traffic  Act,  1854.  Nic/iolson 
V.  Great  Western  Ry.  Co.  (No.  2.) 143 

6.  Carrier— Competition. 

It  is  not  a  legitimate  ground  for  giving  a  preference  to  one  of  the 
customers  of  a  railway  company,  that  he  engages  to  employ  other  lines 
of  the  company  for  the  carriage  of  traffic  distinct  from  and  unconnected 
with  the  goods  in  question ;  and  it  is  undue  and  unreasonable  to  charee 
more  or  less  for  the  same  service,  according  as  the  customer  of  the 
railway  thinks  proper  or  not  to  bind  himself  to  employ  the  company  io 
other  and  totally  distinct  business.    Baxendale  v.  Great  Western  My, 

Co.  {Bristol  case) 191 

And  see  Attachment. 

Preference  of  one  Town  aver  another^  1. 

Digest y  tit.  JSquality  of  Charge 18 

EQUALITY,    violation  of,   must  be  systematic  for  injunction  to    iwae 

270,  n.  (18) 

EXPRESS  TRAIN 19 

FACILITIES  FOR  STORING  COAL.    See  Forwarding  Traffic,  2, 

FAIR  INTERESTS  OF  COMPANY.    See  Equality  of  Charge,  1. 

may  be  taken  into  account 70,  172,  n. 

will  not  always  justify  a  preference 104 

FORWARDING  TRAFFIC. 

1.  Coal  Traffic — Common  Carrier. 

There  is  no  obligation  on  a  railway  company,  whether  at  common 
law  or  under  the  Railway  and  Canal  Traffic  Act,  1854,  to  carry  goods 
otherwise  than  according  to  their  profession.  Therefore  it  is  competent 
to  them  to  restrict  their  coal  traffic  to  the  carriage  of  coals  for  colliery 
owners  from  the  pit's  mouth  to  stations  where  such  colliery  owners  have 
cells  or  depots  appropriated  to  them  for  the  reception  and  sale  of  their 
coals,  and  to  dechne  to  carry  coals  from  station  to  station,  or  for  coa. 
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merchants,  such  an  arrangement  being  essential  to  the  regulation  of  the 
iarge  traffic  in  that  article  and  the  company  not  being  common  carriers 
of  coal.     Oxlade  ▼.  North  Eastern  By,  Co,  (No.  2)   .        .         p.  16*2 

2.  Coal  Traffic — Facilities  for  Storing  Coal, 

A  railway  company,  having  land  adjoining  one  of  their  stations,  let 
the  whole  of  it  to  P.,  a  coal  merchant,  for  the  purpose  of  storing  coal 
brought  by  their  line;  P.  did  not  require  or  actually  use  the  whole  of 
the  land  for  this  purpose.  W.,  another  coal  merchant,  applied  to  the 
company  to  provide  him,  on  similar  terms,  with  land  for  storing  coal,  or 
to  let  to  him  the  part  of  the  land  not  actually  used  by  P.  The  company 
refused  to  do  so.  W.  then  applied  to  the  court,  under  the  Railway  and 
Canal  Traffic  Act,  1854,  sect.  8,  for  an  order  compelling  the  company 
to  dcs^ist  from  allowing  P.  to  store  coals  on  the  land,  or  to  give  similar 
facilities  to  him:— Held,  by  Bovill,  C.  J.,  and  Keating,  J.,  that  a  means 
of  storing  coal  at  the  station  to  which  it  is  sent  being  a  necessary  facility 
for  the  proper  carrying  on  of  the  coal  trade,  the  company  had  no  right 
to  grant  greater  facilities  to  P.  than  to  W.,  and  that  they  ought  to  be 
restrained  from  doing  so : — Held,  by  Montague  Smith  and  Brett,  JJ., 
that  the  Railway  and  Canal  Traffic  Act  only  relates  to  facilities  in  the 
receiving,  forwarding  and  delivering  of  traffic,  and  that  the  court  had 
no  jurisdiction  to  interfere  with  matters  not  relating  to  these,  and  that 
facilities  for  storing  coal  after  it  has  been  delivered  to  the  consignee  do 
not  relate  to  the  receiving,  forwarding  or  delivering  of  traffic,  and  are 
not  therefore  under  the  control  of  the  court.  West  v.  London  and 
North  Western  By,  Co ,     .     166 

3.  Sea  Traffic— Steamboat. 

Held,  that  sect.  2  of  the  Railway  and  Canal  Traffic  Act,  which 
prohibits  undue  and  unreasonable  preferences  or  advantages  being  given 
by  railways  and  canal  companies  to  particular  persons,  did  not  apply  to 
tlie  case  of  arrangements  made  by  a  railway  company,  whose  line  ter- 
minates at  the  sea,  with  a  steamboat  owner  for  carrying  across  tlie  sea 
goods  and  passengers  brought  by  the  railway.     Napier  v.  Glasgow  and 

South  Western  By.  Co 292 

And  see  Equality  of  Charge,  2. 

GENERAL  AND  SPECIAL  ORDERS  TO  DELIVER  GOODS  TO  A 
PARTICULAR  CARRIER. 

1.  Carrier— Undue  Preference  of  tltemselves  by  Company, 

Averments  that  a  niilway  company  refused  to  give  effect  to  general 
orders  left  with  them  to  deliver  goods  arriving  at  their  stations  by  a 
particular  carrier,  and  that  the  company  refused  to  hand  over  goods  for 
delivery  by  a  particular  carrier,  to  whose  care  they  were  addressed: — 
Held,  no  relevant  allegations  of  a  contravention  of  the  2nd  sect,  of 
the  Railway  and  Canal  Traffic  Act,  1854,  and  therefore  not  sufficient  to 
warrant  the  summary  procedure  provided  for  in  the  act.  Wannan  ▼. 
Scottish  Central  By.  Co 237 

2.  Carrier — Undue  Preference  of  Company^s  Agent. 

The  Great  Western  Railway  Company  had  an  office  at  Cirencester 
for  the  reception  of  goods  to  be  carried  by  them  on  their  railway,  and 
an  agent  there,  to  whom  goods  arriving  at  the  station  addressed  to 
persons  residing  in  Cirencester,  was  intrusted  for  delivery  on  account 
and  for  the  profit  of  the  company.  The  complainant,  a  common  carrier 
at  Cirencester,  complained  that  the  company  refused  to  recognize  or  act 
upon  general  orders  signed  by  the  consignees  of  goods,  directing  the 
company  to  hand  over  to  him  (the  complainant)  for  delivery,  all  goods 
which  might  arrive  at  the  Cirencester  station  addressed  to  such  con- 
signees, but  that  they  required  him  (the  complainant)  to  produce  on 
each  occasion  a  special  order  describing  the  particular  goods  which  the 
consignees  desired  to  have  delivered  to  them  by  him,  no  such  special  (or 
any)  orders  being  required  from  their  own  agent : — Held^  that  this  was 
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ground  for  an  injanction  under  the  Railway  and  Canal  Traffic  Act, 
1864,  ^ect.  2,  it  being  an  undue  and  unreasonable  prejudice  to  the 
complainant  in  the  conduct  of  his  business  of  a  carrier,  and  an  undue 
preference  and  advantage  to  the  company  themselves.  Parkituon  ▼. 
Great  Western  By,  Co p.  280 

GUARANTEE  OF  FIXED  MINIMUM  OF  TRAFFIC— J^ec/  of.    148 

INDIVIDUAL  OR  PUBLIC  GRIEVANCE.    See  PubUe  Benefit  and 
Through  Traffic. 

INSPECTION  OF  BOOKS. 
Bights  ancillary  thereto— Persons  interested^  Concurrent  Bemedies, 

By  sect.  14  of  the  Regulation  of  Railways  Act,  1873,  every  railway 
company  is  bound  to  keep  at  each  of  their  stations  books  showing  every 
rate  for  the  time  being  charged  for  the  carriage  of  traffic  (other  than 
passengers  and  their  lugeage)  from  that  station  to  any  place  to  which 
they  book,  and  every  such  rate-book  shall,  during  all  reasonable  hours, 
be  open  to  the  inspection  of  any  person  without  payment  of  any  fee, 
and  any  company  failing  to  comply  with  these  provisions  shall,  for  each 
offence  and  in  case  of  a  continuing  offence  for  every  day  during  which 
it  continues,  be  liable  to  a  penalty  of  5/.,  to  be  recovered  before  two 
justices: — Held,  that  the  commissioners  had  jurisdiction  to  order  an 
inspection,  although  justices  also  had  the  power  to  inflict  a  penalty  for 
refusal  to  allow  such  inspection  ;  that  the  right  of  inspection  given  by 
sect.  14  was  general,  and  it  was  immaterial  what  motive  or  object  a 
person  had  in  desiring  inspection ;  that  inspection  under  the  statute 
included  the  right  of  taking  extracts  or  copies;  and  that,  at  all  events, 
the  court  had  power  to  order  that  extracts  and  copies  might  be  taken  as 
ancillary  to  tlie  right  of  inspection,  and  in  order  to  make  such  right 
effectual.    Perkins  v.  London  and  North  Western  By,  Co, .        .    827 

INTENTION,  whether  material  to  the  question  of  undue  preference  36,  n.  (7) 

INTEREST  TO  COMPLAIN,  when  parties  having,  must  be  pari  passu  and 
brought  into  competition 30 

JOURNEYS,  when  must  be  substantially  the  same  to  bring  the  case  within 
the  act 46 

JURISDICTION. 

Undue  Preference  to  Toums, 

The  railway  commissioners  have  jurisdiction  to  inquire  into  a  com- 
plaint of  undue  preference  being  shown  by  railway  companies  to  one 
town  or  place  over  another  town  or  place.  Corporation  of  Dover  v. 
South  Eastern  and  London  Chatham  and  Dover  By,  Cos.   .        .     349 

LAND. 

for  storing  coal 166 

for  station  ground 352 

MAXIMUM  RATES. 
Terminals — Division  of  Beceipts — AUowarwefor  Cartage — Mileage  Pra^- 
portion — Begulatimi  of'  Baitways  Act,  1873. 

By  the  Buckfastlei^h,  Totnes  and  South  Devon  Railway  Act,  1864, 
the  company  thereby  incorporated  were  authorized  to  make  a  railway  to 
be  worked  by  horse  power  only,  and  also  a  railway  to  be  worked  in  the 
ordinary  way,  by  locomotive  steam  engines ;  and  it  was  enacted  that 
the  maximum  rate  of  charge  for  conveyance  on  the  railways,  including 
the  tolls  for  the  use  thereof,  and  of  carriages,  and  for  locomotive  power 
and  every  other  expense  incidental  to  such  conveyance,  should  not 
exceed  certain  amounts  therein  mentioned:— Held,  that  the  railway  to 
be  worked  by  horse  power  was  subject  to  this  enactment,  and  that  a 
higher  rate  of  charge  could  not  be  made  in  respect  of  that  railway, 
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Rlthoagh  Buch  higher  rate  might  be  reasonable,  having  regard  to  the 
increased  expense  of  working  the  railway  by  horse  power. 

By  a  working  agreement  between  the  S.  D.  Ry.  Co.  and  the  B.  Ry. 
Co.  It  was  provided  that  there  should  be  a  division  of  the  receipts  from 
the  B.  Ry.,  which  was  to  be  worked  and  managed  by  the  S.  D.  Co., 
who  were  to  receive  all  tolls,  fares,  rates  and  charges  arising  from  the 
B.  Ry.,  including  *' one-half  of  nil  terminal  charges,  and  a  mileage  pro- 
portion in  respect  of  the  B.  Ry.  Co.  of  all  through  fares,  rates  and 
charges:" — Held,  that  the  S.  D.  Co.  were  bound  to  bring  into  the 
receipts  and  account  to  the  B.  Co.  for  one-half  of  all  terminals  included 
in  hres,  rates  and  charges  earned  on  the  B.  Ry.  and  the  S.  D.  Ry.,  and 
also  on  the  B.  Ry.  and  any  other  railway  or  railways. 

It  appeared  that  the  S.  D.  Co.  in  some  cases  carted  the  goods  to  and 
from  the  stations,  and  the  cartage  rate  was  included  in  the  goods  rate: — 
Held,  that  they  were  justified  in  deducting  from  the  receipts  to  be  divided 
between  them  and  the  B.  Co.  the  average  cost  to  the  S.  D.  Co.  of  per- 
forming the  cartage. 

It  also  appeared  that  the  S.  D.  Co.,  in  conveying  goods  from  the  B. 
Ry.  to  a  line  leading  from  their  own  railway,  were  compelled,  through 
not  having  any  siding  or  other  accommodation  at  the  junction,  to  convey 
goods  three  miles  beyond  the  junction  to  a  station  on  their  line,  and  then 
to  send  them  back  to  the  junction  by  another  train,  and  they  claimed  in 
such  case  to  credit  themselves  with  the  mileage  one  way — namely,  the 
three  miles— in  estimating  the  mileage  proportion  between  the  two  com- 
panies:— Held,  that  they  were  entitled  to  do  so.  Backfastleig/ij  Totnes 
and  South  Devon  Jiy.  Co,  y.  South  Devon  By.  Co.    •        •         p.  321 

MILEAGE  PROPORTION.    See  Maximum  Rates. 

Rate 19 

NATURAL  ADVANTAGES  OF  POSITION. 

dealer  must  not  be  deprived  o^ 65,  n. 

And  see  Scale  of  Charges  for  carrying  Coaly  1. 

NAVIGATION. 

navigations,  whether  act  applies  to  different     .        .        .        291,  n. 
And  see  Dock. 

OMNIBUS.    See  Admission  of  Public  Vehicles  into  Station,  1 . 

PACKED  PARCELS 216 

And  see  Sfnail  Parcels. 

Digest,  tit.  Packed  Parcels 20 

PARLIAMENTARY  TRAINS 21 

PASSENGERS'    FARES  are  within  the    RaUway  and    Canal   Traffic 

Acts 32.  n.  (4) 

And  see  Preference  of  one  Town  over  another. 

Preference  of  Terminal  to  Intermediate  Traffic. 

PASSENGER  TRAFFIC. 

See  Admission  of  Public  Vehicles  into  Station. 
Preference  of  one  Town  over  another. 
Preference  of  Terminal  to  Intermediate  Traffic. 
Through  Traffic. 

PERSONS  INTERESTED.     See  Inspection  of  Books  and  Interest  to 
complain. 

PRACTICE.    See  Admission  of  Public  Vehicles  into  Station,  I,  4. 

PREFERENCE,  collateral  advantages  will  not  justify       .  .        .    210 

where  the  court  will  interfere  to  prevent       .        .        .  .210,211 

gaarantee  to  secure  a  fixed  minimum  of  tolls  willjustify  143,  n.  (16) 
And  see  Collateral  Grounds  for  Reducing  Rates, 
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PREFERENCE  OF  ONE  TOWN  OVER  ANOTHER. 

1.  Passenger  Traffic — Equality  of  Charge—Stoppage  of  Trains^Thhrd 

Class  Betum  Tickets— Covered  Stations— Construction  of  Statute, 

It  is  not  a  sufficient  ground  of  complaint  under  the  Railway  and 
Canal  Traffic  Act,  1854,  sect.  2,  tbat  a  railway  charge  higher  fares  for 
distances  on  one  of  their  branch  lines  than  they  charge  for  equal  dis- 
tances on  another ;  nor  that  they  issue  third  class  return  tickets  on  one 
branch  line  and  not  on  another.  Nor  will  the  court  interfere  with  the 
arrangements  of  a  railway  company  respecting  the  number  of  trains  that 
stop,  or  the  times  at  which  they  stop,  at  any  particular  station,  unless  it 
be  distinctly  shown  that  such  arrangements  do  not  sufficiently  proYide 
for  the  accommodation  of  the  public. 

A  railway  company  issued  third  class  return  tickets  to  stations  a  cer- 
tain distance  only  down  their  line,  the  court  refused  to  enjoin  them  to 
issue  such  tickets  to  stations  beyond  that  distance. 

Semble,  a  covered  station  is  reasonable  accommodation,  which  a  rail- 
way company  is  bound  to  provide  for  the  public. 

Per  Crowaert  J. — It  appears  that  undue  preference  and  undue  preju- 
dice refer  to  persons  and  companies  using  the  line  between  the  surne 
terminh  Caterham  By.  Co.  v.  Brighton  and  South  Eastern  By, 
Cos. p.  3-2 

2.  Passenger  Traffic— Season  Tickets. 

The  court  refused  to  grant  a  rule  for  an  injunction  against  the  Eastern 
Counties  Railway  Company  under  the  Railway  and  Canal  Traffic  Act, 
1854,  to  compel  them  to  issue  season  tickets  between  Colchester  and 
London  on  the  same  terms  as  they  issued  them  between  Harwich  and 
London,  upon  a  mere  suggestion  that  the  granting  the  latter  (the  dis- 
tance beine  considerably  greater)  at  a  much  lower  rate  than  the  former, 
was  an  undue  and  unreasonable  preference  of  the  inhabitants  of  Harwich 
over  those  of  Colchester.    Jones  v.  Eastern  Counties  By.  Co.      •       45 

3.  Passenger  Traffic — Equality  of  Charge  and  Accommodation, 

What  amounts  to  undue .       30 

See  Jurisdiction. 

PREFERENCE  OF  TERMINAL  TO  INTERMEDIATE  TRAFFIC. 
Passenger  Traffic— Title  to  complain. 

A  railway  company  having  fixed  the  rates  for  passengers  travelling 
between  the  termini  of  the  line  according  to  a  much  lower  scale  thau 
the  rates  exigible  from  passengers  travelling  between  intermediate  sta- 
tions:— Held,  that  no  one  has  a  title  to  complain  of  such  proportioDal 
rating  unless  there  be  a  competition  of  interest,  or  unless  the  complainer 
set  forth  personal  disadvantage  to  himself— the  mere  statement  that  the 
complainer  has  frequent  occasion  to  travel  upon  the  railway  not  being 
sufficient.  Question,  whether  the  provisions  of  the  Act  of  1854  apply 
to  the  regulating  of  passengers'   fares.    Hozier  v.    Caledonian  liy. 

Co «         .         .p.  27,  32,  n.  (4) 

may  be  justifiable 103 

where  the  coiirt  will  interfere  to  prevent 211 

PROXIMITY,  advantages  of,  upheld        ..        .        .65,  100,  n.  (Z),  100 

PUBLIC,  complaint  must  be  bona  fide  made  on  behalf  of  .        .        .      61 

PUBLIC  BENEFIT,  sUtutes  passed  for   .        .        .  43,  n.  (4) 

See  Admission  of  Carriers*  Vans  into  Station,  4. 

PUBLIC  GRIEVANCE.    Sec  Through  Traffic. 

PUBLIC  INCONVENIENCE.    See  Admission  of  Public  Vehicles  into 
Station,  2,  3,  4,  and  Coal  Traffic. 

PUBLIC  VEHICLES.    See  Admission  ofbiio  Station. 

RAILWAY  AND  CANAL  TRAFFIC  ACT,  1864,  s.  2. 

construction  of.    See  Preference  of  one  Town  over  another ,  1. 
whether  persons  having  another  remedy  may  apply  under    .        291,  n. 
intention  of  legislature  .        .        ...        .        •         .    200 

commented  on     .        . 248 — ^9 
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RAILWAYS. 

and  Canal  Traffic  Act,  1854.     See  Statutes. 
Regulation  of,  Act,  1868.    See  Statutes. 
Regulation  of,  Act,  1873.    See  Statutes. 

running  powers*  over p.  21 

Mr  hat  they  include 1,3,4,21 

branch        .         .        . 21 

See  Express  and  Parliamentary. 

RATES.    See  Maximum  and  Tolts  and  Through  Bates. 

REASONABLE  ACCOMMODATION. 

See  Preference  of  one  Toum  over  another y  1. 
Through  Traffic. 

REASONABLE   FACILITIES  for  forwarding  traffic,   what  will  con- 
stitute          62 

REASONABLE  ROUTE.    See  Through  Bates. 

REFERENCE  OF  QUESTIONS  UNDER  Sbct.3  OF  THE  RAILWAY 
AND  CANAL  TRAFFIC  ACT,  1854. 

when  power  should  be  exercised 151 

See  Eqtmlity  of  Charge^  5. 

REGULATION  OF  RAILWAYS  ACT,  1873       ....        4 
And  see  Cartage^  3. 

Inspection  of  Books* 
Maximum  Bates. 

RELATIVE  COST  OF  CARRIAGE  affecting  cost  of  carriage  to  the 

public 69^  70  n.  (4) 

And  see  Equality  of  Cliarge^  !>  2»  4. 

REVIEWING  PREVIOUS  DECISIONS         .        .      161,  243,  261,  n. 
And  see  Admission  of  Carriers^  Vans  into  Station^  3. 

ROUTES,  THROUGH.    See  Through  Bates. 

RULES,  how  drawn  up     .  .        .56,  d.(6),  72,  n.  (7),  213,  n. 

RUNNING  POWERS 21 

SAME  PORTION  of  the  line,  whether  the  2nd  section  of  the  act  refers  only 

to  persons  using 36,  n.  (8) 

And  see  Journeys. 

SCALE  OF  CHARGES  FOR  CARRYING  COALS.  . 
1.  Coal  Traffic^ Natural  Advantages  of  Position. 

A  railway  company  adjusted  certain  districts  within  which  they 
carried  coals  at  reduced  rates  for  quantities  ndt  less  than  a  train  load, — 
200  tons.  Those  districts  were  so  adjusted  that  the  places  where  the 
complainants  (coal  dealers  at  T.)  dealt,  instead  of  being  put  into  one 
district  were  distributed  into  three,  so  that  it  was  necessary  for  them,  in 
order  to  take  advantage  of  the  reduced  rates,  to  send  three  train  loads 
from  T.  into  each  district,  which  was  more  than  their  traffic  demanded; 
whereas  for  dealers  sending  coals  from  P.  a  single  district  was  con- 
stituted, comprising,  besides  other  places,  those  at  which  the  com- 
plainants dealt,  and  so  affoi-ded  a  traffic  requiring  coals  enough  to  enable 
the  P.  dealers  to  take  advantage  of  the  lower  rates.  The  court  refused 
to  interfere,  under  the  Railway  and  Canal  Traffic  Act,  1854,  s.  2,  it  not 
being  shown  that  the  complainants  were  unduly  subjected  to  this  dis- 
advantage, or  that  it  was  caused  by  undue  preference;  the  adjustment  of 
districts  not  being  disadvantageous  to  the  public  at  large,  or  objectionable 
in  other  respects. 

The  company  made  a  scale  of  charges  for  the  carriaKe  of  coals  from  P. 
and  from  T.  to  places  on  their  line  at  which  the  complainants  dealt,  the 
effect  of  which  was  to  diminish  the  natural  advantages  which  the  position 
of  the  dealers  at  T.,  by  reason  of  its  greater  proximity  to  those  places, 
gave  them  over  the  dealers  at  P.,  by  annihilating,  in  point  of  expense 
of  carriage,  a  portion  of  the  distance  between  P.  and  those  places: — 
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Held,  that  an  undue  preference  was  thereby  given  to  the  dealers  at  P. 
HanBome  v.  Eastern  Counties  Hy,  Co.  (No.  2)    .        .        •         p.  109 

2.  Coal  Traffic, 

By  a  railway  company's  tariff  which  had  been  previooaly  sanctioned 
by  the  court,  a  reduced  rate  was  published  for  the  carriage  of  coals  in 
quantities  of  not  less  than  200  tons  or  35  trucks,  consigned  to  any  one 
of  certain  specified  districts.  The  company  afterwards  charged  such 
reduced  rate  for  the  carriage  of  coals  consigned  by  dealers  at  P.  in  the 
prescribed  quantities  of  35  trucks  for  one  of  such  districts,  though  not 
carried  by  the  company  in  one  train  load  all  the  way,  the  company  for 
their  own  convenience,  in  consequence  of  steep  gradients  which  would 
otherwise  have  required  increased  steam  power,  detaching  at  C.  some  of 
the  trucks  from  the  train,  and  sending  them  on  afterwards  by  the 
ordinary  goods  or  other  trains  to  which  they  might  be  advantageously 
attached.  None  of  the  coals  were  ever  left  at  C.  for  consumption  there, 
but  were  all  carried  to  tlie  district  to  which  they  had  been  so  consigned: 
— Held,  that  by  so  doing  the  company  had  not  given  an  undue  preference 
to  the  consignors  at  P.,  since,  the  tariff  being  valid,  it  was  immaterial 
how  the  company  carried  the  coals  most  conveniently  to  themselves, 
provided  the  tariff  was  not  infringed.    Ransome  v.  Eastern  Countiee 

My,  Co,  (No.  4) •        .     156 

See  Maximum  Rates  and  Tolls, 

SEA  TRAFFIC.    See  Forwarding  Traffic^  3. 

Dock. 

SEASON  TICKETS.    See  Preference  of  one  Town  over  another^  2. 

SMALL    PARCELS,   whether  maximum  rates  are  fixed  for,  by  legis- 
lature  107,  n.  (4) 

SPECIAL  AGREEMENT. 

what  is  not  a  legitimate  ground  for  making  ....      04 

how  far  justifiable 103,106 

Ana  see  Admission  of  Carriers^  Vans  into  Station^  1. 
Equality  of  Charge^  2,  3,  4. 

STATION,  defective  arrangement  in  regard  to  .        .        .      32,  33,  n.  (4) 
closing  against  public  and  not  against  company's  agents       228|  n.  (17) 
And  see  Admission  of  Carriers*  Vans  into  Station, 

STATUTES. 

3  Vict.  c.  xlix.  s.  26 77,  n. 

7  &  8  Vict.  c.  iii.  s.  50 205,  77,  n. 

8  &  0  Vict  c.  20  (Railway  Clauses  Consolidation  Act)        .         76,  77 

s.  16 171 

8.00 196 

8  &  9  Vict.  c.  33,  6.  83 253 

10  &,  11  Vict.  c.  ccxxvi.  s.  54 205 

12  Sc  13  Vict.  c.  Ixxxi.  s.  218  (Manchester,  Sheffield  and  Lincolnshire 

Ry.  Co.) 288 

17  k  18  Vict  c.  31  (Railway  and  Canal  Traffic  Act,  1854)  .         1 

17  &  18  Vict  c.  Ixviii.  (Caterham  Ry.  Co.)         ....       83 

17  &  18  Vict  c.  ccxi.  s.  34  (North  Eastern  Ry.  Co.)    ...       76 

ss.  32,  34,  35      .......       77 

17  &  18  Vict  c.  ccxx.  (Eastern  Counties  Ry.  Co.)      ...       65 
31  &  32  Vict  c.  1 19  (Regulation  of  Railways  Act,  1868),  s.  16     307,  n. 

ss.  2,  16 3 

36  &  37  Vict  c.  48  (Regulation  of  Railways  Act,  1873)      .        .         4 

s.  8 321 

88.6,11 307,  n. 

88.  14,  15 808 

And  see  Digest,  tit.  Statute 21 

STEAMBOAT.    See  Forwarding  Trqffie,  8. 

STOPPAGE  OF  TRAINS.    See  Preference  of  one  Town  over  moiker,  1. 
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TERMINALS.    See  Maximum  Bates. 

Digest,  tit.  Terminals p.  22 

THIRD  CLASS  RETURN  TICKETS.    See  Prefereiwe  of  one  Town  over 
another^  1. 

THROUGH  KATES, 
Through  Rates— Through  Routes — Reasonable  Route. 

A  sending  company  having  two  alternative  routes  for  throagh  traffic, 
one  eight  miles  longer  than  the  otlier,  proposed,  for  the  purpose  of  a 
through  rate,  to  carry  by  the  longer  one,  at  a  double  cost  and  labour 
in  working  and  maintaining  the  junction,  with  the  object  of  making 
their  owa  mileage  more,  and  the  mileage  of  the  forwarding  company 
less: — Held,  that  such  longer  route  was  not  a  reasonable  route,  within 
the  meaning  of  section  1 1,  sub-section  5,  of  the  Regulation  of  Railways 
Act,  1873. 

A  '*  route/'  within  the  meaning  of  this  section,  is  a  route  from  the 
station  on  the  sending  line,  where  the  traffic  arises,  to  the  station  on  the 
forwarding  line,  where  such  traffic  is  delivered.  JEast  and  West  Junc- 
tion Ry.  Co.  V.  Great  Western  Ry.  Co 331 

THROUGH  ROUTES.    See  Through  Rates. 

THROUGH  TRAFFIC. 
Passenger  Traffic — Individual  or  Public  Grievance — Reasonable  Accom- 
modation—  Correspondence  of  Trains. 
In  order  to  induce  the  court  to  interfere  nnder  the  Railway  and  Cana 
Traffic  Act,  1854,  sect.  2,  for  the  purpose  of  enjoining  a  railway  company 
to  run  through  trains  on  a  continuous  line  of  railways,  it  is  not  necessary 
to  show  a  case  of  individual  grievance,  but  it  is  necessary  to  show  a  case 
of  pablic  inconvenience. 

The  court,  in  judging  what  is  reasonable  accommodation,  will  con- 
sider the  general  traffic  of  the  railway,  and  the  accommodation  which 
such  traffic  requires. 

Semble,  if  there  were  two  competing  companies  having  lines  from  A. 
to  B.,  and  one  of  them  had  a  continuation  from  fi.  to  C,  and  the 
company  having  such  continuation  arranged  the  departures  from  B.,  so 
as  to  interfere  seriously  with  the  other  line,  and  put  the  public  to  in- 
convenience thereby,  and  force  the  traffic  to  B.  over  a  greater  extent 
of  line,  at  a  sacrifiee  of  time  or  cost,  the  court  would  interfere.     Banet 

V.  Great  Northern  and  Midland  Ri/.  Cos 38 

And  see  Digest,  tit.  Through  Traffic 22 

TOLLS.    See  Maximum  Rates,  and  Digest,  tit.  Tolls         ...    23 

TOWNS.    See  Jurisdiction. 

TRAFFIC.     See  Coal. 

Equality  of  Charge. 
Forwarding  and  Through  Traffic, 

TRAINS.    See  Express. 

Parliamentary, 

UNDUE  PREFERENCE  OF  COMPANY'S  AGENT. 
1.  Ctirrirr — Amending  Rule— Costs. 

A  railway  company  possessed  of  a  line  from  B.  to  C,  advertised  to 
convey  goodn  from  A.  to  C.  (in  conjunction  with  another  company)  at 
the  rate  of  bOs.  per  ton,  provided  they  were  consigned  by  A.  to  their 
own  agents  at  those  respective  places;  but  if  consigned  through  any 
one  else  they  charged  2s.  Qd.  per  ton  more: — Held,  ground  for  an  in- 
junction, nnder  the  Railway  and  Canal  Traffic  Act,  1854. 

And  the  rule  was  made  absolute,  with  costs,  although  it  prayed  a 
writ,  enjoining  the  company  to  charge  an  equal  rate  for  the  carriage 
from  A.  to  C,  and  the  writ  was  granted  as  from  B.  to  0.  only. 

Semble,  that  both  companies  ought  to  have  been  brought  before  the 
court  by  the  rale.    Baxendale  v.  Noith  Devon  Ry.  Co,       .        .ISO 
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2.  Carrier — Cartage. 

A  railway  company  permitted  a  carrier  (iivbo  also  acted  as  super- 
intendent of  their  goods  traffic),  to  hold  himself  out  as  their  agent  for 
the  receipt  of  goods  to  be  carried  on  their  line,  and  his  office  as  the 
receiving  office  of  the  company,  and  goods  were  received  by  him  at 
that  place,  without  requiring  the  senders  to  sign  conditions  which  the 
company  required  all  other  carriers  who  brought  goods  to  their  station 
to  sign: — Held,  an  undue  preference,  and  the  sabject  of  an  injunction 
under  the  Railway  and  Canal  Traffic  Act,  1854.  Baxendale  ▼.  Bristol 
and  Exeter  Hy.  Co p.  229 

3.  Carrier— Use  of  Statum'-Way-BUl. 

A  railway  company  which  employed  aeents  for  delivering  in  a  large 
town  goods  brought  by  the  railway  to  the  parties  to  whom  tliey  were 
addressed,  arranged  within  the  station  the  goods  to  be  delivered  by 
these  agents,  and  afforded  to  them  other  facilities  in  the  use  of  the 
station: — Held,  that  the  company,  in  refusing  to  give  the  same  advan- 
tages to  carriers  to  whom  goods  were  consigned,  were  not  gnilty  of  a 
contravention  of  the  provisions  of  the  Railway  and  Canal  Traffic  Act 

A  railway  company  receiving  from  another  railway  company  goods 
addressed  by  the  sender  to  A.  B.,  Argyle  Street,  Glasgow,  is  not 
bound  to  regard  markings  by  the  latter  company  in  the  way-bill  or 
invoice  as  to  the  carriers  to  be  employed  in  the  delivery.     Piekford 

V.  Caledonian  Rif.  Co 252 

And  see  Gerteral  and  Special  Orders,  2, 

UNDUE  PREFERENCE    OF    THEMSELVES    BY    A   RAILWAY 
COMPANY. 
See  Admission  of  Carriers'  Vans  into  Station,  2,  4. 
Cartage^  1 , 2. 

General  and  Special  Orders  to  deliver  Goods  to  a  Pai*tiadar 
Carrier,  1, 

UNDUE  PREFERENCE  OF  TOWNS.    Sec  Jurisdiction, 

UNLOADING  TRUCKS. 
Amending  Rule. 

A  railway  company  which  had  been  iu  the  habit  of  unloading  goods 
conveyed  by  them  on  their  railway,  by  taking  them  out  of  the  tracks 
and  placing  them  in  or  adjacent  to  the  wagons  of  the  consignees, 
established  a  new  system,  under  which  they  declined  to  allow  their 
servants  to  unload  the  goods  of  C.  from  their  trucks  without  extra 
charge.  They  however  continued  to  unload  the  goods  of  P.,  as  these, 
from  the  smallness  of  their  quantity,  were  not  carried,  like  the  goods 
of  C,  in  separate  trucks,  but  were  mixed  with  the  company*8  own 
traffic,  and  it  was,  therefore,  for  the  conipany.'s  own  convenience  that 
they  unloaded  them  from  the  trucks.  The  court  refused  to  make  ab- 
solute a  rule  for  an  injunction  under  the  Railway  and  Cfinal  Traffic 
Act,  1854,  enjoining  the  company  to  unload  the  trucks  containing  C.'s 
^oods,  and  to  deliver  such  goods  to  C.  by  placing  the  same  in  or  ad- 
jacent to  his  wagons. 

Semble,  that  if  C.  had  preyiqusly  complained  to  the  company  of  their 
giving  an  advantage  to  P.  over  him  in  so  unloading  P.'s  goods,  and 
the  company  had  not  afterwards  removed  such  ground  of  complaint,  the 
court  would  have  interfered  to  prevent  the  continuance  of  socb  uodoe 
advantage,  although  the  rule  nisi  for  the  injunction  was  not  franned  for 
such  a  case.     Cooper  v.  London  and  South  Hestem  Ry.  Co. .        .185 

USE  OF  STATION.    See  Undue  Preference  of  Company's  Agent,  3. 
VANS.    See  Admission  of  Carriers*  Vans  into  Station. 
WA Y-BI LL.    See  Undue  Preference  of  Company's  Agent,  3. 
WORKING  AGREEMENT 24,821 
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PEEFACE. 


In  accordance  with  the  statement  in  the  Preface  to  our 
First  Volume,  that  we  proposed  to  publish  at  intervals 
the  decisions  of  the  Railway  Commissioners,  together 
with  the  cases  decided  by  the  Courts  of  Law  and  Equity, 
upon  the  subject  of  Railway  and  Canal  Traffic,  we  now 
publish  the  First  Part  of  our  Second  Volume.  It  will 
be  found  to  contain  full  reports  of  all  the  cases  heard 
and  determined  by  the  Railway  Commissioners  since 
the  month  of  June,  1874,  when  Lees  and  Others 
against  The  Lancashire  and  Yorkshire  Railway  Com- 
pany, the  last  case  in  our  First  Volume,  was  decided 
by  them. 

It  also  contains  the  Amended  General  Orders  of 
the  Commissioners  made  in  August,  1874,  a  Digest 
of  Cases  decided  upon  Railway  and  Canal  Traffic  by 
the  Courts  of  Law  and  Equity,  and  the  material  part 


iv  PREFACE. 

of  the  Board  of  Trade  Arbitrations  Act,  1874.  We 
have  included  in  the  Digest  Rating  Cases,  so  far  as 
they  apply  to  Railways,  because  questions  of  this 
kind  have  been  and  probably  will  be  referred  to  the 
Railway  Commissioners. 
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ADDENDA  ET  CORRIGENDA. 


Page  8,  n.  ('),  for  "  it  w,"  read  "  they  arc." 

rt  10,  Order  49,  auUtitote  the  folbwing  amended  Order  t^ 

49.  The  registrar's  office  shall  be  open  from  ten  o'clock  in  the 
forenoon  till  five  o'clock  in  the  afternoon  dailj,  except  npon  Satnrdaj, 
when  it  shall  be  open  from  ten  o'clock  in  the  forenoon  till  two  o'clock 
in  the  afternoon,  and  except  between  the  10th  day  of  Angnst  and  the 
24th  day  of  October,  when  the  office  is  to  be  open  from  eleven  o'clock 
in  the  forenoon  till  two  o'clock  in  the  afternoon. 

The  office  shall  be  closed  on  the  following  days,  namely,  Gkxxl 
Friday,  Easter  Eve,  Monday  and  Tuesday  in  Easter  week,  G^mstmas 
Day  and  the  three  following  days,  and  the  Qneen's  birthday,  and 
Whit  Monday  and  Whit  Tnesday. 

„  14,  n.  (1),  for  "Greenoek  and  Wemyis  Bay  Ry,  Co.  v.  The  Caledonian,  Ry, 
Co.  (No.  2),"  read  *'6freenoek  and  Wemy$M  Bay  Ry,  Co,  v.  Caledonian 
Ry.  Co.  (No.  1),  po9t,  p.  132." 

„  15.  AOBEBMBNT,  2.]  For  "  April  9th,  1876,"  read  <'L.  R.,  7  E.  &  Ir.  App. 
660;  45  L.  J.,  Ch.  Div.  (H.  L.)  639." 

„  15,  add— 

Coll  Tbajtic.]— A  railway  company  were  authorized  by  their 
■pedal  act  to  charge  a  sam  for  die  conveyance  of  coal  along  the  line, 
**  including  the  tolls  for  the  use  of  the  railways  and  waggons,  or  trucks 
and  locomotive  power,  and  every  expense  incidental  to  such  convey- 
ance," which  sum  was  to  be  a  maximum  sum,  except  in  certain  cases, 
the  exception  being  thus  expressed :  "  Except  a  reasonable  sum  for 
loading,  covering  and  unloading  of  goods,  and  delivery  and  collection, 
and  any  other  services  incidental  to  the  business  of  a  carrier,  where 
such  services,  or  any  of  them,  are  or  is  to  be  performed  by  the  com- 
pany '."—Held,  that  taking  the  waggons  of  a  colliery  owner  from  his 
own  mdings  and  attaching  them  to  the  trains,  or  returning  them  from 
the  line  of  the  railway  to  the  sidings  of  the  colliery  owner,  were  not 
services  which  came  within  the  meaning  of  the  exception.  At  some 
of  the  stations  the  colliery  owner  had  been  allowed  to  leave  his  ooals 
on  the  ground  adjoining  the  lines : — Held,  that  this  might  have  been 
made  the  subject  of  an  agreement  for  payment  of  any  advantage,  but 
did  not  come  within  the  description  of  a  "  service  "  contained  in  the 
exception.  l%e  Laneaehire  and  Yorkshire  Ry.  Co.  v.  Oidlow,  L.  B., 
7  E.  &  Ir.  App.  617;  46  L.  J.  (H.  L.),  Exch.  626. 

n  16,  line  20,  after  43  L.  J.,  Ex.  223,  add,  "  Affirmed  in  House  of  Lords,  L.  R., 
1  App.  Cas.  148  8  45  L.  J.,  Ex.  Div.  (H.  L.)  815." 


XVI  ADDENDA  £T  CORRIGENDA. 

Page  21.  Rating  of  Railwats.]  Add-^2Q.  By  8  &  4  Will.  4,  c.  90,  i.  88,  the 
owners  and  oocopien  of  houfloa,  baildings  and  property  (other  tlian 
land)  rateable  to  the  relief  of  the  poor  in  any  pariah  shall  be  rated  at 
and  pay  a  rate  in  the  pound  three  times  greater  than  that  idiich  the 
owners  and  occupiers  of  land  shall  be  rated  at  for  the  porpoaea  of  this 
Act  (watching  and  lighting): — Held,  that  a  line  of  railway  wai 
**  land  "  within  the  meaning  of  the  section,  and  was,  therefore,  only 
rateable  at  the  lower  rate.  Midland  Ry,  Co,  y.  Qreat  Wigstom 
L.  R.,  10  Q.  B.  389. 

„     88,  after  name  of  case,  add  "(No.  1)." 

„  169,  after  name  of  case,  add  **  (No.  1)." 

„  224,  line  8  from  bottom  of  page,  for  **or  mireasonable  preference,**  read  "or 
nnreasonable  prejndice." 

„  340,  last  line,  for  **P,  Barrowei,  Shariiey,"  read  "P.  B,  Sharkey,  Dnblin." 
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STATUTE. 


The  Board  of  Trade  Arbitrations^  etc.  Act,  1874. 

37  &  38  Vict.  c.  40. 

Pabt  II. 
Reference  to  Railway  Commissioners, 

6.  Where  any  difference  to  which  a  railway  company  or  canal  Power  of 
company  is  a  party  is  required  or  authorized  under  the  provisions  Board  of 
of  any  general  or  special  act  passed  either  before  or  after  the  passing  ^"^^^.f^" 
of  this  act,  to  be  referred  to  the  arbitration  of  or  to  be  determined  or  ^^^mhSoners 
settled  by  the  Board  of  Trade,  or  some  person  or  persons  appointed  ^  \^  arbitra- 
by  the  Board  of  Trade,  the  Board  of  Trade  may,  if  they  think  fit,  tors  or  nmpire. 
by  order  in  writing  under  the  hand  of  the  president  or  one  of  the 
secretaries  of  the  Board,  refer  the  matter  for  the  decision  of  the 
Railway  Commissioners,  and  appoint  them  arbitrators  or  umpire,  as 
the  case  may  be,  and  thereupon  the  Commissioners  for  the  time  being 
shall  have  the  same  powers  as  if  the  matter  had  been  referred  to 
their  decision  in  pursuance  of  the  Regulation  of  Railways  Act,  1 873  ('), 
and  also  any  further  powers  which  the  Board  of  Trade,  or  an  arbi- 
trator or  arbitrators,  or  umpire,  appointed  by  the  Board  of  Trade, 
would  have  had  for  the  purpose  of  the  arbitration,  if  the  difference 
had  not  been  referred  to  the  Commissioners :  Provided  always,  that 
this  section  shall  not  apply  to  any  case  in  which  application  is  made 
to  the  Board  of  Trade  for  the  appointment  of  an  umpire  under  the 
twenty-eighth  section  of  the  Lands  Clauses  Consolidation  Act,  1845. 

?•  Where  any  difference  is  referred  for  the  decision  of  the  Com-  Declaration  as 
inissioners  in  pursuance  of  the  Regulation  of  Railways  Act,  1 873,  to  powers  of 
as  amended  by  this  part  of  this  act,  the  Commissioners  shall  have  CommiMioDeni 
the  same  power  by  their  decision  of  rescinding,  varying,  or  adding  "*  «t>»'«t»<«^ 
to  any  award  or  other  decision  previously  made  by  any  arbitrator 
or  arbitrators  (including  therein  the  Board  of  Trade)  with  reference 
to  the  sahie  subject-matter  as  any  arbitrator  or  arbitrators  would 
have  had  if  the  difference  had  been  referred  to  him  or  them. 

8.  This  part  of  this  act  shall  be  construed  as  one  with  the  Regu-  Duration,  &c 
lation  of  Railways  Act,  1873,  and  shall  continue  in  force  for  the  of  part  of  act, 
same  time  as  that  act,  and  no  longer,  but  the  expiration  of  this  part  ^d  constroc- 
of  this  act  shall  not  affect  the  validity  of  anything  done  before  such  S?  y^t  <^8 
expiration. 

The  R^ipilation  of  Railways  Act,  1873,  together  with  this  part 
of  this  act,  may  be  cited  as  the  Regulation  of  Railways  Acts,  1873 
and  1874. 

n  See  the  Regulation  of  Railways  Act,  1873,  aiUe,  Vol.  I.  p.  4. 

VOL.  n. — FT.  I.  B  ' 
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Proceedings 
how  com- 
menced, and 
form  of  appli- 
cation gene- 
rallj. 


Under  as.  6 
and  13  of  this 
act. 

Under  s.  8. 


Under  s.  9. 


AMENDED  GENERAL  ORDERS 

Made  pursuant  to  the  Statute  36  §•  37  Victoria^  c,  48,  s,  29, 
intituled  "An  Act  to  make  better  Provision  for  carrying 
into  effect  the  Railway  and  Canal  Traffi,c  Act,  1854, 
and  for  other  purposes  connected  therewith,^ 

Interpretation. 

1.  In  the  construction  of  these  orders  and  the  forms  herein 
referred  to,  words  importing  the  singular  number  shall  include  the 
plural,  and  words  importing  the  plural  number  shall  include  the 
singular  number,  and  the  following  terms  shall  (if  not  inconsistent 
with  the  context  or  subject-matter)  have  the  respective  meanings 
hereinafter  assigned  to  them  ;  that  is  to  say,  "  application "  shall 
include  complaint  under  this  act,  "applicant"  shall  include  any 
complainant  under  this  act,  and  "  defendants  "  shall  mean  the  persons 
or  company  against  whom  the  application  or  complaint  is  made* 

Application  or  ComplaitU  to  the  Commissioners, 

2.  Every  proceeding  before  the  Commissioners  under  this  act 
shall  be  commenced  by  an  application  made  to  them,  which  shall 
be  in  writing,  and  signed  by  the  applicant  or  his  solicitor,  or  in  the 
case  of  a  corporate  body,  or  company,  or  local  or  harbour  board 
being  applicants,  shall  be  signed  by  their  manager,  secretary,  or 
solicitor.  It  shall  contain  a  clear  and  concise  statement  of  the  facts, 
the  grounds  of  application,  and  of  the  relief  or  remedy  to  which  the 
applicant  claims  to  be  entitled.  It  shall  be  divided  into  paragraphs, 
each  of  which,  as  nearly  as  may  be,  shall  be  confined  to  a  distinct 
portion  of  the  subject,  and  every  paragraph  shall  be  numbered  con- 
secutively. It  shall  be  endorsed  with  the  name  and  address  of  the 
applicant,  and  if  there  be  a  solicitor  acting  for  him  in  the  matter, 
with  the  name  and  address  of  such  solicitor,  and  if  he  be  an  agent 
for  another  solicitor  in  the  matter,  then  also  with  the  name  and 
address  of  such  other  solicitor.  The  application  shall  be  according 
to  Form  No.  1  in  the  Schedule  hereto,  or  to  the  like  effect. 

3.  Every  application  made  to  the  Commissioners  under  sections 
6  and  13  of  this  act,  shall  be  for  an  order  enjoining  the  company 
complained  of  to  do  or  to  desist  from  doing  the  acts  therein  specified. 

4.  Every  application  made  to  the  Commissioners  under  section 
8  of  this  act  (unless  both  parties  consent  to  ref^r  the  difference 
to  the  Commissioners),  shall  be  for  an  order  to  refer  the  difference 
to  the  Conmiissioners  for  their  decision,  in  lieu  of  being  referred  to 
arbitration.  The  applicant  shall  state  whether  or  not  it  is  a  case  in 
which  any  arbitrator  has  in  any  general  or  special  act  been  desig- 
nated by  his  name  or  by  the  name  of  his  office,  or  in  which  a  standing 
arbitrator  has  been  appointed  under  any  general  or  special  act. 

5.  Every  application  made  to  the  Commissioners  under  section  9 
of  this  act  shall  be  signed  by  all  the  parties  to  the  difference,  or  their 
solicitors,  and  shall  be  for  permission  to  refer  the  difference  to  the 
Commissioners  for  their  decision. 


AMENDED  GENERAL  OBDERS. 

6.  Every  application  made  to  the  Commissioners  under  section  10,  Under  s.  10, 
sub-section  1  of  this  act,  shall  be  for  the  approval  by  the  Commis-  sab-sect  1. 
sioners  of  anj  woiiLing  agreement    between  railway  companies, 
whereof  they  desire  to  have  the  Commissioners'  approval,  or  shall  be 

for  the  exercise  of  any  other  powers  (to  be  specified  in  the  said 
application)  transferred  by  the  said  sub-section  to  the  Commissioners 
with  respect  to  the  approval  of  such  working  agreement^ 

7.  Every  application  made  to  the  Commbsioners  under  section  11,  Under  s.  11, 
sub-eection  4  of  this  act,  shall  be  for  an  order  allowing  the  through  sab-sect.  4. 
rate  or  route,  or  through  rate  and  route  proposed  by  the  applicant 

and  objected  to  by  the  forwarding  company. 

8.  Every  application  made  to  the  Commissioners  under  section  11,  Under  s.  11, 
sub-section  6  of  this  act,  shall  be  for  an  order  allowing  the  apportion-  sab-sect.  6. 
ment  of  the  through  rate  proposed  by  the  applicant  and  objected  to 

by  the  forwarding  company. 

9.  Every  application  made  to  the  Commissioners  under  section  14  Under  s.  14. 
of  this  act,  shali  be  for  an  order  upon  the  railway  company  or  canal 
company,  against  whom  the  application  is  made,  to  distinguish  in 

the  book  or  books  therein  mentioned  how  much  of  the  rate  in  respect 
whereof  the  application  is  made  is  for  the  conveyance  of  the  par- 
ticular description  of  traffic  therein  named  on  the  railway  or  canal  in 
question,  including  therein  tolls  for  the  use  of  the  railway  or  canal, 
for  use  of  carriages  or  vessels,  or  for  locomotive  or  other  tractive 
power,  and  how  much  is  for  other  expenses,  specifying  the  nature 
and  detail  of  such  other  expenses.  The  applicant  in  such  case  shall 
state  that  he  is  interested  in  the  matter,  and  show  how  he  is  in- 
terested therein. 

10.  Every  application  made  to  the  Commissioners  under  section  15  Under  s.  15. 
of  this  act,  shall  be  for  them  to  hear  and  determine  the  question  or 

dispute  therein  mentioned  with  respect  to  the  terminal  charges  of 
the  company  against  whom  the  application  is  made,  and  to  decide 
what  is  a  reasonable  sum  to  be  paid  to  such  company  for  loading  and 
unloading,  covering,  collection,  delivery,  and  other  services  of  a  like 
nature.  The  application  in  such  case  shall  state  the  actual  amount 
of  snch  charges,  and  the  amount  which  the  applicant  contends  that 
they  ought  to  be. 

11.  Every  application  made  to  the  Commissioners  under  section  16  Under  a  16. 
of  this  act,  shall  be  for  them  to  sanction  the  agreement  therein  men- 
tioned, such  sanction  to  be  signified  by  certificate  under  their  seal. 

12.  Every  application  made  to  the  Commissioners  under  section  17  Under  s.  17. 
of  this  act,  shall  be  for  an  order  upon  the  railway  company,  against 

whom  the  application  is  made,  restraining  them  from  permitting  and 
suffering  the  caual  therein  mentioned,  or  parts  thereof,  or  works 
belonging  thereto,  to  remain  unrepaired,  or  in  want  of  dredging,  or 
not  in  good  working  condition,  or  without  proper  supplies  of  water 
thereto  ;  and  also  enjoining  them  to  keep  and  maintain  the  said  canal 
or  such  parts  thereof,  or  such  works  thereto  belonging,  thoroughly 
repaired  or  dredged  or  in  good  working  condition,  or  to  preserve  the 
suppliee  of  water  to  the  same.  The  application  in  such  case  shall 
spedfy  the  obstruction,  non-repair,  or  other  defect  sought  to  be 

(^)  Directions  have  been  issoed  by  the  Commissioners  prescribinff  the  steps  to  be 
taken  in  order  to  obtain  their  approval  of  working  agreements.  It  is  printed  at 
length  at  p.  14. 
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remedied,  and  show  in  what  part  of  the  canal  or  works  such  obstnic- 
tion,  non-repair,  or  other  defect  exists.^ 

13.  The  application  so  written  and  signed  as  aforesaid  shall  be  left 
with  the  registrar  to  the  Commissioners  at  their  office,  and  except  in 
cases  under  sections  10,  14  and  16  of  this  act,  three  copies  of  the 
application  shall  also  be  left  with  the  registrar,  together  with  any 
documents,  maps,  plans,  time  tables,  and  special  acts  referred  to 
therein  or  which  may  be  useful  in  explaining  or  supporting  the  same. 
The  registrar  shall  make  out  a  list  of  the  applications  so  left  accord- 
ing to  the  order  in  which  they  are  received  by  him,  and  such  list  may 
be  inspected  at  the  office  during  office  hours,  and  shall  for  that  pur- 
pose be  put  upon  a  notice  board  appropriated  to  proceedings  under 
this  act  The  applications  shall  be  heard  by  the  Commissioners  so 
far  as  it  may  in  their  judgment  be  practicable  according  to  the  order 
in  which  they  are  so  entered  upon  the  list 

14.  In  all  proceedings  under  this  act  (except  under  sections  9,  10 
and  19,  and  subject  to  General  Order  number  18  hereinafter  men- 
tioned) a  copy  or  copies  of  the  application  for  the  purpose  of  service 
shall  be  indorsed  with  a  notice  to  the  defendants  to  put  in  au  answer 
to  the  application  within  ten  days  fix>m  the  service  thereof,  and  that 
the  same  will  be  heard  at  the  hour  and  place  therein  mentioned  in 
twenty  days  from  the  service  thereof,  and  in  default  of  the  defendants 
then  and  there  appearing  the  Commissioners  may  hear  and  determine 
the  application  ex  parte.  Such  indorsement  shall  be  sealed  bj  the 
registrar  to  the  Commissioners  with  their  seal. 

16.  The  Commissioners  may  abridge  the  periods  for  putting  in  the 
answer  and  for  hearing  the  application,  and  in  that  case  the  shorter 
periods  shall  be  indorsed  upon  the  application  accordingly,  and  they 
may  from  time  to  time  enlarge  the  periods  for  putting  in  the  answer 
or  for  hearing  the  application. 

16.  A  copy  of  the  application  so  indorsed  as  aforesaid  shall  in  all 
cases  (except  under  sections  9,  10  and  19  of  this  act,  and  subject  to 
Greneral  Order  number  18  hereinafter  mentioned)  be  served  bj  leaving 
the  same  with  the  mani^er,  secretary,  or  chief  clerk  of  the  defend- 
ants at  their  principal  office  in  any  part  of  the  United  Kingdom,  or 
in  such  manner  as  the  Commissioners  bj  special  order  may  direct 

17.  The  person  serving  the  application  shall  forthwith  make  an 
affidavit  thereof  stating  the  day  on  which  service  was  made,  and 
shall  leave  the  same  with  the  registrar  to  the  Commissioners  at  their 
office. 

Suspension  of  Proceedings, 

18.  If  the  Commissioners  think  fit,  in  pursuance  of  section  7  of 
this  act,  to  communicate  the  application  to  the  company  against 
whom  it  is  made,  so  as  to  affi>rd  them  an  opportunity  of  making  ob- 
servations thereon  before  requiring  or  permitting  the  same  to  be 
served  or  any  formal  proceedings  to  be  taken  thereon,  thej  shall 
give  notice  thereof  to  the  applicant  within  ^yq  days  from  the  date 
of  the  application  having  been  left  at  their  office,  and  thereupon  all 
formal  proceedings  thereon  shall  be  suspended  until  further  notice 
from  the  Commissioners  to  the  applicant. 

( *)  Other  applications  ander  this  act  and  statements  of  cases  under  the  Board  of 
Trade  Arbitrations  Act,  1874,  Fart  II.  Qante,  p.  1),  inll  be  made,  as  neaily  as 
may  be,  in  accordance  with  the  abore  orders. 


AMENDED  GENERAL  ORDERS.  5 

19.  The  CommissioDers  maj  also  within  the  said  period  of  five  days  Commissioners 
require  further  iDformation  or  particulars  or  documents  from  the  reqairing  far- 
applicant,  and  may  suspend  all  formal  proceedings  upon  the  applica-  '^^^  informa- 
tion until  satisfied  in  this  respect.  ^^"' 

20.  If  the  Commissioners  at  anj  stage  of  the  proceedings  think  fit  Inqniries 

to  direct  inquiries  to  be  made  under  section  25  of  this  act  or  under  nnder  this  act 
section  3  of  the  Railway  and  Canal  TraflSc  Act,  1854,  they  shall  give  ^^^^^  ^^'  ®^ 
notice  thereof  to  the  parties  to  the  application,  and  may  stay  pro- 
ceedings or  any  part  of  the  proceedings  thereon  until  further  notice 
from  the  Commissioners. 

Consent  Cases. 

21.  In  all  cases  the  parties  may  by  consent  in  writing  dispense  Parties  dis- 
with  the  formal  proceedings  hereinafter  mentioned,  or  some  portion  pennng  with 
of  them,  and  orders  by  consent  may  be  drawn  up,  and,  if  approved  '^^^.^^  P"^ 
of  by  the  Commissioners,  may  be  sealed  with  their  seal.  ^^*' 

Answer, 

22.  Within  ten  days  from  the  service  of  the  application  or  within  Time  for  de- 
such  shorter  or  extended  time  as  may  be  fixed  by  the  Commissioners,  hvery  and 
the  defendants  shall  deliver  to  the  applicant  ot*  to  his  solicitor  a  ^°"'*^'- 
written  statement  containing  in  a  clear  and  concise  form  their  answer 

to  the  application,  and  shall  also  leave  four  copies  thereof  with  the 
registrar  to  the  Commissioners  at  their  office,  together  with  any 
documents  that  may  be  useful  in  explaining  or  supporting  it.  The 
answer  may  admit  the  whole  or  any  part  of  the  facts  stated  in  the 
application.  It  shall  be  divided  into  paragraphs,  which  shall  be  num- 
bered consecutively,  and  it  shall  be  signed  by  the  person  actually 
making  the  same,  and  who  is  acquainted  with  the  facts  stated  therein. 
It  shall  be  indorsed  with  the  name  and  address  of  the  defendants,  and 
if  there  be  a  solicitor  acting  for  them  in  the  matter,  with  the  name 
and  address  of  such  solicitor,  and  if  he  be  an  agent  for  another 
solicitor  in  the  matter,  then  also  with  the  name  and  address  of  such 
other  solicitor.  It  shall  be  in  Form  No.  2  in  the  said  schedule,  or  to 
the  like  effect. 

Repli/. 

23.  Within  four  days  from  the  delivery  of  the  answer  to  the  Time  for  de- 
applicant,  or  within  such  further  or  extended  time  as  may  be  fixed  li^erj  and 
by  any  special  wder  of  the  Commissioners,  he  shall  deliver  a  reply  ™°^  ®^* 
thereto  to  the  defendants,  and  four  copies  thereof  to  the  registrar  to 

the  Commissioners,  and  may  object  to  the  said  answer  as  being 
insufficient,  stating  the  grounds  of  such  objection  or  deny  the  facts 
stated  therein,  or  may  admit  the  whole  or  any  part  of  such  facts. 
The  reply  shall  be  signed  by  the  applicant,  and  be  according  to 
Form  No.  3  in  the  said  schedule,  or  to  the  like  efiect 

24.  The  Commissioners  may  at  any  time  require  the  whole  or  any  YeriBcation  of 
part  of  the  application,  answer  or  reply,  to  be  verified  by  affidavit  proceedings, 
upon  giving  a  notice  to  that  efiect  to  the  party  from  whom  the 

affidavit  is  required,  and  if  such  notice  be  not  complied  with  the 
application,  answer  or  reply,  may  be  set  aside,  or  such  part  of  it  as 
is  not  verified  according  to  the  notice  may  be  struck  out 
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Power  to  direct  and  settle  Issues, 

25.  If  it  appear  to  the  Commissioners  at  any  time  that  the  state- 
ments in  the  application,  or  answer,  or  reply,  do  not  sufficiently  raise 
or  disclose  the  issues  of  fact  in  dispute  between  the  parties,  thej  may 
direct  them  to  prepare  issues,  and  such  issues  shall,  if  the  parties 
differ,  be  settled  by  the  Commissioners. 


Power  of  Coin- 
missionen  to 
raise  and  de- 
cide. 


CommiBsionera 
may  hold  at 
any  time  be- 
fore hearing. 


Preliminary  Questions  of  Law. 

26.  If  it  appear  to  the  Commissioners  at  any  time  that  there  is  a 
question  of  law  which  it  would  be  convenient  to  have  decided  before 
further  proceeding  with  the  case,  they  may  direct  such  question  to  be 
raised  for  their  opinion  either  by  special  case  or  in  such  other  manner 
as  the  Commissioners  may  deem  expedient,  and  all  such  further  pro- 
ceedings as  the  decision  of  the  question  of  law  may  render  unneces- 
sary may  thereupon  be  stayed. 

Preliminary  Meeting. 

27.  If  it  appear  to  the  Commissioners  at  any  time  before  the  hear- 
ing of  the  application  that  it  will  be  to  the  advantage  of  the  parties  to 
hold  a  preliminary  meeting  for  the  purpose  of  fixing  or  altering  the 
place  of  hearing,  determining  the  mode  of  conducting  the  inquiry,  the 
admitting  of  certain  facts  or  the  proof  of  them  by  affidavit,  or  for  any 
other  purpose,  they  shall  have  power  to  hold  such  meeting  upon 
giving  notice  thereof  to  the  parties,  and  may  thereupon  make  such 
order  as  shall  seem  to  them  fit  under  the  circumstances. 


Preliminary  Communication  with  the  Parties, 

CommiBsionerB      28.  The  Commissioners  may,  if  they  think  fit,  instead  of  holding 

such  meeting  as  in  the  27th  Greneral  Order  mentioned,  communicate 
with  the  parties  in  writing,  and  may  require  answers  to  such  in- 
quiries as  they  may  think  fit  to  make. 


may  oomma- 
nicate  with 
parties. 


Documents 
referred  to  in 
Btatementi. 


How  to  be 
given. 


Production  and  Inspection  of  Documents, 

29.  Either  party  shall  be  entitled  at  any  time  before  or  at  the 
hearing  of  the  case  to  give  a  notice  in  writing  to  the  other  party  in 
whose  application,  or  answer,  or  reply  reference  is  made  to  any 
document  to  produce  it  for  the  inspection  of  the  party  giving  such 
notice,  or  of  his  attorney,  and  to  permit  him  to  take  copies  thereof, 
and  any  party  not  complying  with  such  notice  shall  not  aiterwards  be 
at  liberty  to  put  any  such  document  in  evidence  on  his  behalf  in  such 
proceeding  unless  he  satisfy  the  Commissioners  that  he  had  sufficient 
cause  for  not  complying  with  such  notice. 

Notice  to  produce, 

80.  Either  party  may  give  to  the  other  a  notice  in  writing  to  pro- 
duoe  such  docaments  as  relate  to  any  matters  in  difierenoe  (specifying 
the  said  documents),  and  which  are  in  the  possession  or  ooatrol  <» 
such  other  party,  and  if  such  notice  be  not  complied  wiUi  secondary 
Bvidence  of  the  contents  of  the  said  documents  may  be  given  by  or  oa 
behalf  of  the  party  who  gave  such  notice. 


AMENDED  GENERAL  ORDERS. 


Notice  to  €tdmiL 


31.  Either  partj  may  give  to  the  other  party  a  notice  in  writing  How  to  be 
to  admit  any  documents  saving  all  jost  exceptions,  and  in  case  of  sij^  &^d 
neglect  or  refusal  to  admit  after  such  notice,  the  costs  of  proving  ^^^^^ 
such  documents  shall  be  paid  by  the  party  so  neglecting  or  refusing, 
whatever  the  result  of  the  application  may  be,  unless  at  the  hearing 

the  Commissioners  certify  that  the  refusal  to  admit  was  reasonable, 
and  no  costs  of  proving  any  document  shall  be  allowed  unless  such 
notice  be  given  except  where  the  omission  to  give  the  notice  is  in 
the  opinion  of  the  taxing  master  a  saving  of  expense. 

Witnesses. 

32.  The  attendance  of  witnesses  with  or  without  documents  shall  AttendBoce 
be  enforced  in  the  same  manner  as  it  is  now  enforced  in  a  superior  **^J  enforced 
court  of  law,  and  the  proceedings  for  that  purpose  shall  be  in  the  pjica^tcT^ 
same  form,  mutatis  mutandis,  and  they  shall  be  sealed  by  the  registrar  ^ 

to  the  Commissioners  with  their  seaJ,  and  may  be  served  in  any  part 
of  the  United  Kingdom.  The  witnesses  shall  be  entitled  to  the  same 
protection  as  when  subpoenaed  or  cited  to  attend  a  superior  court  of 
law,  and  the  laws  and  practice  now  in  force  relating  to  witnesses  in 
a  superior  court  of  law  shall  apply  to  them  in  proceedings  before  the 
Conmiissioners. 

The  Hearing. 

33.  If  the  applicant  does  not  appear  at  the  time  and  place  appointed  Power  of  Com- 
for  the  hearing,  the  Commissioners  may  dismiss  the  application,  and  missiOTere  to 
if  the  defendants  do  not  appear  at  such  time  and  place  and  the  Com-  J^??f*^  *^ 
missioners  are  satisfied  that  the  application  was  duly  served,  they  ^^^' 

may  bear  and  determine  the  application  ex  parte,  and  if  at  any 
adjournment  of  the  hearing  the  parties  or  either  of  them  do  not 
appear,  the  Commissioners  may  decide  the  case  in  their  absence. 

Evidence  at  the  Hearing* 

34.  In  the  absence  of  any  agreement  between  the  parties  the  wit-  To  be  vivA 
Besses  at  ^e  hearing  shall  be  examined  viva  voce,  but  the  Commis-  ▼oce  except  in 
sioners  may  at  Miy  time  for  sufEcient  reason  order  that  any  particular  <^«rtam  cases, 
facts  may  be  proved  by  affidavit^  or  that  the  affidavit  of  any  witness 

may  be  read  at  the  hearing  on  such  conditions  as  they  may  think 
reasonable,  or  that  any  witness,  whose  attendance  ought  for  some 
sufficient  cause  to  be  di^>ensed  with,  be  examined  by  interrogatories 
or  otherwise  before  a  person  to  be  appointed  by  them  for  that  purpose, 
provided  that  when  it  appears  to  the  Commissioners  that  the  other 
party  bona  fide  desires  the  production  of  a  witness  for  cross-examina- 
tion and  that  such  witness  can  be  produced,  an  order  shall  not  be 
made  authorizing  the  evidence  of  such  witness  to  be  given  by 
affidavit 

Depositions  taken  before  an  Assistant  Commissioner  or  other 
person  authorized  to  take  them  may  be  read  at  the  hearing  without 
Gidting  the  deponents  unless  the  Commissioners  otherwise  order. 

36.  The  Commissioners  may  require  further  evidence  to  be  given  Commisaonen 
either  viva  voce,  or  by  affidavit,  or  by  deposition  taken  before  an  ni*y  require 
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farther  evi- 
dence. 

Hearing  to 
proceed  from 
day  to  daj. 


Form  of. 


May  be  in 
writing  and 
sent  or  deli- 
rered  to  the 
parties. 

How  taxed  and 
recovered. 


Assistant  Commissioner  or  other  person  appointed  bj  them  for  that 
purpose. 

36.  The  hearing  of  the  case  when  once  commenced  shall  proceed, 
so  far  as  in  the  judgment  of  the  Commissioners  may  be  practicable, 
from  day  to  daj. 

Judgment  of  Commissioners. 

37.  After  hearing  the  case  the  Commissioners  maj  dismiss  the 
application,  or  make  an  order  thereon  in  favour  of  the  defendants, 
or  reserve  their  decision,  or  (subject  to  the  right  of  appeal  in  this 
act  mentioned)  make  such  other  order  upon  the  application  as  may 
be  wan-anted  bj  the  evidence,  and  may  seem  to  them  just 

38.  The  Commissioners  may  give  their  decision  in  writing,  signed 
by  them,  and  it  may  be  sent  or  delivered  to  the  respective  parties, 
and  it  shall  not  be  necessary  to  hold  a  court  merely  for  the  purpose 
of  giving  such  decision. 

Costs. 

39.  Costs  shall  be  taxed  upon  the  order  of  the  Commissioners  by 
which  they  are  payable,  and  when  taxed  may  be  recovered  by 
making  such  order  a  rule  of  any  superior  court  in  the  ordinary  way, 
and  issuing  execution  upon  such  rule,  or  may  be  recovered  in  any 
other  manner  according  to  the  practice  of  the  said  court 

Alteration  or  rescinding  of  Orders. 

40.  Any  application  to  the  Commissioners  to  review  and  rescind 
or  vary  any  decision  or  order  previously  made  by  them,  and  not 
being  a  decision  or  order  upon  an  interlocutory  application,  shall 
be  made  within  twenty-eight  days  after  the  said  decision  or  order 
shall  have  been  communicated  to  the  parties  unless  the  Coounis- 
sioners  think  fit  to  enlarge  the  time  for  making  such  application. 

Appeal. 

41.  If  either  party  desire  to  appeal  to  a  superior  court  ftx>m  the 
decision  of  the  Commissioners  upon  any  question  which,  in  the 
opinion  of  the  Commissioners,  is  a  question  of  law,  he  shall  give 
notice  thereof  to  the  other  party  and  to  the  registrar  within  fbnrteen 
days  from  the  time  when  the  decision  was  communicated  to  the 
parties,  and  shall  therein  state  what  the  question  of  law  is,  and 
express  his  intention  to  apply  to  the  Commissioners  on  a  certain  day 
to  be  therein  named  (not  exceeding  fourteen  days  from  the  date  of 
the  notice)  to  state  a  case  in  writing  for  the  opinion  of  a  superior 
court,  to  be  determined  by  the  Commissioners  upon  such  security 
being  given  as  they  may  direct 

42.  If  either  party  desire  a  re-hearing  by  all  the  Commissioners  of 
Commissioners  ^j^j  decision  or  order  made  by  any  one  or  two  of  their  number,  he 
two"of  A^       shall  give  notice  thereof  to  the  other  party  and  to  the  registrar 

within  fourteen  days  from  the  time  when  the  decision  or  order  was 
communicated  to  the  parties,  and  shall  therein  express  his  desire  to 
have  the  same  re-heard  wholly  or  in  part,  and  his  intention  to  apply 
to  the  Commissioners  on  a  certain  day  to  be  therein  named  (not 
;  foarteen  days  from  the  date  of  the  notice)  to  re-hear  the 
~"**^ing  the  questions  upon  which  he  requires  such  re- 


When  appli- 
cation for,  to 
be  made. 


To  a  superior 
court 


To  all  the 
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Interlocutory  Applications, 

43.  Interlocutory  applications  may  be  heard  by  the  Commissioners  How  heard, 
upon  sommoQs  duly  served  on  the  person  called  upon  to  answer  the 
application,  and  may  be  determined  in  a  summary  way.    Evidence  in 

8och  cases  may  be  given  by  affidavit,  but  the  Commissioners  may 
order  the  attendance  for  cross-examination  of  the  person  making  any 
each  affidavit.  Any  application  to  the  Commissioners  to  review  and 
rescind  or  vary  any  decision  or  order  previously  made  by  them  upon 
ED  interlocutory  application  shall  be  made  within  the  time  limited  for 
taking  the  next  step  in  the  proceeding. 

Affidavits, 

44.  Affidavits  shall  be  confined  to  such  facts  as  the  witness  is  able  How  framed, 
of  his  own  knowledge  to  prove,  except  on  interlocutoiy  motions,  on 

which  statements  as  to  his  belief  with  the  grounds  thereof  may  be 
admitted.  The  costs  of  every  affidavit  which  shall  unnecessarily  set 
forth  matters  of  hearsay  or  argumentative  matter  or  copies  of  or 
extracts  from  documents  shall  be  paid  by  the  party  using  or  filing  the 
same. 

45.  Any  affidavit  used  in  any  proceeding  before  the  Railway  Com-  Before  whom 
mission  era  may  be  sworn  as  follows  : —  sworn. 

In  the  United  Kingdom  before  any  of  the  said  Commissioners  or 
their  registrar,  or  the  officer  appointed  by  the  Commissioners  to  ad- 
minister oaths  before  them  (and  in  these  cases  without  the  payment 
of  any  fee),  or  before  a  person  authorized  to  administer  oaths  in  any 
of  the  superior  courts  of  law  or  equity,  or  before  a  Commissioner 
empowered  to  take  or  receive  affidavits,  or  before  a  justice  of  the 
peace  for  the  county  or  place  where  it  is  sworn  or  made. 

In  any  place  in  the  British  dominions  out  of  the  United  Kingdom, 
before  any  court,  judge,  or  justice  of  the  peace,  or  any  person  autho- 
rized to  administer  oaths  there  in  any  court. 

In  any  place  out  of  the  British  dominions,  before  a  British  minister, 
consul,  vice-consul,  or  notary  public,  or  before  a  judge  or  magistrate, 
his  signature  being  authenticated  by  the  official  seal  of  the  court  to 
which  such  judge  or  magistrate  is  attached. 

46.  Affidavits  left  with  the  registrar  or  used  before  the  Commis-  Filing  of  affi- 
sioners  shall  be  filed  in  their  office,  and  applications,  answers  and  dayits,  &e.  and 
replies,  together  with  documents  left  therewith  at  the  said  office,  shall  *^^^       * 
also  be  there  filed,  and  office  copies  of  the  same  shall  be  given  by  the 

registrar  upon  request  of  the  parties. 

Computation  of  Time. 

47.  In  all  cases  in  which  any  particular  number  of  days,  not  ex-  How  comr 
pressed  to  be  clear  days,  is  prescribed  by  this  act  or  by  these  orders,  pated. 
the  same  shall  be  reckoned  exclusively  of  the  first  day  and  inclusively 

of  the  last  day,  unless  the  last  day  shall  happen  to  fall  on  a  Sunday, 
Christmas  Day,  or  Grood  Friday,  or  a  day  appointed  for  a  public  fast 
or  thanksgiving,  in  which  case  the  time  shall  be  reckoned  exclusively 
of  that  day  also. 

48.  The  days  between  Thursday  next  before  and  the  Wednesday  What  dars  to 
next  after  Easter  Day  and  Christmas  Day,  and  the  three  following  ^  excluded, 
days  shall  not  be  reckoned  or  included  in  any  proceedings  under  this 

act. 
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Registrar's  Office,  tvhen  open. 

The  honn  and  49.  The  registrar's  office  shall  be  open  from  ten  o'clock  in  the 
days  when  forenoon  till  five  o'clock  in  the  afternoon  dulj,  except  between  the 
<>P^'  10th  daj  of  August  and  the  24th  daj  of  October,  when  it  is  to  be 

open  from  eleven  in  the  forenoon  till  two  in  the  afternoon,  and  except 
on  Grood  Friday,  Easter  Eve,  Monday  and  Tuesday  in  Easter  week, 
Christmas  Day,  and  the  three  following  days,  the  Queen's  Birthdsj, 
and  Whit  Monday  and  Whit  Tuesday,  when  the  office  shall  be 
closed. 

Adjournment, 

Power  of  Com-  50.  The  Commissioners  may  from  time  to  time  adjourn  any  pro- 
ninionera  to     ceedings  before  them. 


adjoom. 


Amendment, 


Power  of  Com-  51.  The  Commissioners  may  at  any  stage  of  the  proceedings  allow 
minionera  to  them  to  be  amended,  or  may  order  to  be  struck  out  any  matters  which 
amend.  jq_.  ^j^^  |^  prejudice,  embarrass,  or  delay  the  fair  hearing  of  the  case, 

and  all  such  amendments  shall  be  made  as  may  be  necessary  for  the 
purpose  of  determining  the  real  questions  in  controversy  between  the 
parties. 

Formal  Objections, 

Not  to  prevail.      52.  No  proceedings  under  this  act  shall  be  defeated  by  any  formal 

objection. 

Commissioners  acting  separately. 

In  what  cases.        53.  The  Commissioners  may,  if  they  think  it  necessary  so  to  do, 

exercise  their  jurisdiction  by  any  one  or  two  of  their  number  in  cases 
under  ss.  6,  8,  9,  18,  14,  15,  17  and  19  of  this  act^  and  on  all  inter- 
locutory applications. 

Practice  of  Superior  Courts,  when  applicable. 

Discretion  of  54.  In  any  case  not  expressly  provided  for  by  this  act  or  by  these 
CommiflsionerB  orders,  the  general  principles  of  practice  in  the  superior  courts  may 
in  eases  not  ^  adopted  and  applied  at  the  discretion  of  the  Conunissionera  to  pro- 
"cKi?^.^'^    ceedin^  before  them. 

Table  of  Fees. 

What  fees  may  55.  The  fees,  a  table  whereof  is  in  the  schedule  hereunto  annexed, 
he  taken.  ^lay  be  demanded  and  taken  in  respect  of  the  proceedings  before  the 

Commissioners. 

Frederick  Feel. 
H.  T.  J.  Macnaxara. 
W.  P.  Price. 

August  31st^  1874. 

Approved, 
Cairns,  C. 
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SCHEDULE. 


No.  1.  Application. 
„    2.  Answer. 


I. — FOBMS. 

Na  8.  Reply. 

„   4.  Warrant  of  Commitment  for 
Contempt. 


The  forms  of  proceedings  contained  in  this  schedule  may  be  used 
in  the  cases  to  which  thej  are  applicable,  with  such  alterations  as 
the  circumstances  of  the  case  maj  render  necessary,  but  any  variance 
therefrom,  not  being  in  matter  of  substance,  shall  not  i^ect  their 
validity  or  regularity. 


No.  1. 
ApplicaHon, 

The  Regulation  of  Railways  Act,  1873. 

In  the  matter  ]  A.  B.  states  that— 

of  the  application  o£  A.  B.\  i^ 

against  {  n 

The  Company.      J  ^' 

And  the  said  A.  B.  applies  to  the  Railway  Commissioners  under 
the  aboTe*mentioned  act  for  an  order  enjoining  the  said  Company 
[here  state  concisely  the  nature  of  the  application,  as  for  example^ 
to  desist  from  giving  any  undue  preference  to  themselves  or  other 
persons  in  the  carrying  or  in  the  collecting,  carrying,  and  delivering, 
for  themselves  or  other  persons,  of  goods  and  parcels,  or  in  their 
charges  for  the  same  over  the  said  A,  B,  in  the  carrying  of  such 
goods  and  parcels  for  him,  and  enjoining  the  said  Company  not  to 
subject  him  to  any  undue  prejudice  in  respect  thereof. 

Dated  this  day  of  187  . 

Signed,  A.  B. 

[Indorsement,"] 

The  within  application  is  made  by  A.   B.  of  [stating 

address  and  occupation,  and  if  there  be  a  solicitor  in  the  matter] 
by  C.  D  of  [and  if  he  be  agent  for  the  soUeitor"]  as  agent 

for  E.  /*.  of  solicitor  for  the  said  A,  B» 

Additional  indorsement  on  the  copy  for  service. 

We,  the  Railway  Commissioners,  command  you,  the  within-named 
Company,  that  in  twenty  days  from  the  service  of  the 
within  application  yon  appear  at  at  o'clock  in  the 

forenoon,  and  then  and  there  show  cause  why  the  within  application 
shonld  not  be  granted,  and  take  notice,  that  in  default  of  your  so 
doing  the  Commissioners  may  hear  and  determine  the  said  application 
ex  parte. 

The  defendants  are  within  ten  days  from  the  service  of  the  within 
■location  to  put  in  their  answer  to  the  same. 

(Sealed.) 
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No.  2. 

Answer, 

The  Regulation  of  Railways  Act,  1873. 

In  the  matter  (      The  Company  in  answer  to  the 

of  the  application  of  A,  B.  )  application  of  A.  B.  state  that — 
against  J       1. 

The  Companj.       I      2, 

Dated  this  day  of  187  . 

Signed, 

[^Indorsement,'] 

This  answer  is  made  on  hehalf  of  the  said  Company  hy  C,  D,  of 
,  who  is  acquainted  with  the  facts  stated  therein.    The 
solicitor  for  the  said  Company  is  E,  F,  of 


No.  3. 
Reply, 

The  Regulation  of  Railways  Act,  1873. 

In  the  matter  (      "^^^  ^^^  ^-  ^'^  ^^  r^plj  to  the  answer  of 

of  the  application  of  A,  B,  \  the  said  Company  states  that^ 

against  j      1 . 

The  Company.      (      2.  And  the  said  A,  B,  admits  that 

Dated  this  day  of  187  . 

Signed, 

No.  4. 

Warrant  of  Commitment  for  Contempt, 

The  Regulation  of  Railways  Act,  1873. 

In  the  matter  (      Upon  the  hearing  of  this  application  on 

of  the  application  of  A,  B,  )  the  day  of  ^     187  ,  at 

against  j  before  the  Railway  Commissioners  [or  C,  D, 

The  Company.       |  one  of  the  Railway  Commissioners]  sitting 

in  open  court  pursuant  to  the  aboye-mentioned  act. 

Whereas  A,  B,  has  this  day  been  guilty,  and  is  by  the  said 
Commissioners  [or  the  said  C,  D,  being  such  Commissioner  as  afore- 
said] adjudged  to  be  guilty  of  contempt  of  them  [or  him]  sitting 
in  open  court  as  aforesaid.  The  said  Commissioners  do  \or  the  said 
C,  U,  does]  thereupon  sentence  the  said  A,  B,  for  his  said  contempt 
to  be  imprisoned  in  the  gaol  for  ,  and  to  pay  to  our 

lady  the  Queen  a  fine  of  £  ,  and  to  be  further  imprisoned  in 

the  said  gaol  until  the  said  fine  be  paid.  And  the  Commissioners 
further  onier  [or  the  said  C,  D,  further  orders]  that  the  sheriff  of 
the  said  county  [or  as  the  case  may  he\  and  all  constables  and 
officers  of  the  peace  of  any  county  or  place  where  the  said  A,  B, 
may  be  found,  shall  take  the  said  A,  B.  into  custody  and  convey  him 
•to  the  said  gaol,  and  there  deliver  him  into  the  custody  of  the  gaoler 
thereof  to  undergo  his  said  sentence.  And  the  Commissioners  farther 
order  [or  the  said  C.  D,  further  orders],  the  said  gaoler  to  receiTe 
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the  said  A.  B.  into  his  custody,  and  that  he  shall  be  detained  in  the 
said  gaol  in  pursuance  of  the  said  sentence. 
Signed  this  day  of  1 87  . 


Approved) 

Caibns,  C. 


Frederick  Peel. 
H.  T.  J.  Macnamara. 
W.  P.  Price. 


0    2    6 


II.— Table  op  Fees 

Appointed  by  the  Commissioners  with  the  concurrence  of  the  Treasury 
to  be  taken  in  relation  to  the  proceedings  before  the  Commis*' 
sioners. 

Beceiving  and  filing  every  application  or  statement    £    s,  d.^ 
of  case  or  answer  thereto         . .  . .  ..100 

Receiving  and  filing  every  reply,  affidavit,  or  other 
proceeding. . 

Note, — No  extra  charge  Is  to  be  made  for  docu- 
ments that  may  accompany  any  application, 
answer,  reply,  or  affidavit 
Every  summons  upon  interlocutory  proceedings      ..060 
Every  order  made  thereon  . .  . .  ..026 

Attendance  bv  counsel  on  interlocutory  proceedings, 

each  side    . .  . .  . .  . .  . .     0  10    0 

Every  order  for  attendance  of  witnesses  made  at 
request  of  the  parties  or  either  of  them  . .  ..026 

Every  subpoena  . .  . .  * .  .,026 

Every  hearing  not  in  the  nature  of  an  interlocutory 
proceeding,  or  of  an  arbitration  . .  ..100 

Office  copy  of  proceedings,  per  folio  . .  ..006 

iVb/e.— Copies  of  plans,  sections,  &c.  to  be  paid 
for  by  the  party  requiring  them  according  to 
the  actual  cost. 


«0 
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o 
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£ 
1 
0 
3 


s, 

0 
10 
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d. 

0  ]  Fees  on  oom- 

0  >  missions  and 

0  ]  special  cases. 


Every  commission  to  take  evidence 

Eveij  special  case 

If  settled  by  the  Commissioners     • 

Every  hearing  in  the  nature  of  an  arbitration  be-    £    s,  d/ 
tween  railway  companies  or  canal  companies,  or 
between  railway  companies  and  the  postmaster 
general  under  the  Regulation  of  Railways  Acts, 
1873  and  1874,  or  either  of  them,  each  day  or 
part  of  a  day         ..  ..  . .   15  15    0 

Every  decision  of  such  difference  . .  ..550 

Every  hearing  in  the  nature  of  an  arbitration,  one 
of  the  parties  being  other  than  a  railway  com- 
pany or  canal  company,  each  day  or  part  of  a 
day  ..  ..550 

Every  decision  of  such  difference  . .  ..220 

Note, — ^The  fee  for  the  hearing  is  to  be  paid 
on  each  day  by  the  parhr  whose  case  is  then 
being  heard,  unless  the  Commissioners  other- 
wise order. 
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Directions  of  the  Railway  Commissioners  relating  to  working 
agreemeDts  between  two  or  more  Railway  CompaDies. 

1.  Care  should  be  taken  that  at  least  twenty-eight  days  from  the 
date  of  the  newspaper  containing  the  first  insertion  of  the  notice  to 
the  public  of  the  intention  of  the  companies  to  enter  into  a  working 
agreement  are  allowed  for  bringing  objections  before  the  Railway 
Commissioners. 

2.  At  the  expiration  of  the  period  specified  in  the  notices  for 
bringing  objections  before  the  Railway  Commissioners,  and  together 
with  the  application  for  their  approval  there  shoald  be  sent  to  their 
office : 

a.  The  act  or  acts  of  parliament  authorizing  such  agreement. 

b.  Copies  of  the  newspapers  containing  the  notices  of  the  inten- 

tion of  the  two  companies  to  enter  into  such  agreement  which 
are  required  by  the  24th  section  of  the  Railway  Clauses  Act, 
1863. 

c.  Copies  of  the  newspapers  containing  the  advertisements  of 

each  company,  required  by  the  23rd  section  of  the  same  act, 
convening  the  special  meetings  at  which  the  agreement  was 
assented  to. 

d.  A  copy  of  the  circular  which  was  addressed  to  each  share- 

holder. 

e.  The  agreement,  sealed  by  the  companies,   together  with  a 

certificate  given  under  the  hands  of  the  chairman  at  the 
meeting,  and  of  the  secretary  of  each  company,  stating  that 
such  agreement  was  duly  assented  to  by  the  required  pro- 
portion of  the  votes  of  the  shareholders  and  stockholders 
entitled  to  vote  in  that  behalf  at  meetings  of  the  company, 
present  (personally  or  by  proxy)  at  a  general  meeting  of 
each  of  the  companies  specially  convened  for  that  purpose, 
pursuant  to  the  23rd  section  of  the  same  act 
8.  The  application  to  the  Commissioners  for  their  approval  shoald 

be  made  in  the  manner  prescribed  by  their  Greneral  Orders  of  August, 

1874,  Nos.  2  and  6. 
The  agreement,  when  approved  by  the  Commissioners,  will  be 

returned  with  their  approval  signified  thereon,  and  the  copy  lodged 

at  their  office  will  be  retained  by  them  (>). 

NoTE.^- Wkere  ike  special  act  or  acts  authorizing  ike  agree* 
meni  do  not  incorporate  the  Railways  Clauses  Act^  1868,  Part  3, 
or  are  of  an  earlier  date,  the  course  of  proceeding  will  be  that 
indicated  in  the  special  acts, 

(■)  Ab  to  the  approval  and  reyision  of  working  agreementi  by  th«  Railway 
CommlBclonera,  see  the  case  of  the  Qreen^k  and  Wemvis  Bay  Jtw,  Co,  v.  JV 
CaUd«nia%Ry,Ck>,{^o,%),pQSt, 
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DIGEST  OF  CASES  W 

Relating  to  Railway  and  Canal  Traffic,  and  also  to  the  Rating 
of  Railway Sy  decided  by  the  Courts  of  Common  Law  and 
Equity. 

AGREEMENT.}—!.  Entered  into  bj  the  pFovisional  committee  of  a 
contemplated  railway  company  to  lease  the  line.  HM^  not  binding  upon 
the  company,  afterwards  incorporated  by  act  of  parliament.  Mcnkkmds 
Rif.  Cos.  T.  Glasgow^  Avrdrie  and  Monklands  Junction  By.  Co.,  11  Scotch 
Seas.  Ca.,  2nd  Ser.  1395. 

2.  The  Llanelly  Ry.  Co.,  being  in  want  of  money  to  complete  an  ezten^ 
sion  line,  applied  to  the  North  Western  Ry.  Co.  for  a  loan  of  40,0002.,  and 
it  was  agreed  that  the  North  Western  Co.  should  lend  the  money,  and 
have  ronning  powers  over  the  lines  of  the  Llanelly  Co.  An  agreement 
under  seal  as  to  running  powers  was  entered  into  and  acted  upon  for 
some  time,  but  afterwards  the  Llanelly  Co.  gave  three  months'  notice  to 
detennine  it,  and  after  the  expiration  of  that  period,  the  latter  company 
haTing  refused  to  admit  the  right  of  the  former  to  terminate  the  agree- 
ment, the  Llanelly  Co.  filed  their  bill,  praying  for  a  declaration  that  the 
agreement  was  determined,  and  that  an  injunction  might  be  issued  against 
the  North  Western  Co.  to  restrain  them  from  running  their  trains  over  the 
Llanelly  Co.*s  line.  The  agreement  contained  no  stipulations  as  to  its 
durmtion  or  as  to  the  terms  on  which  it  might  be  put  an  end  to.  ffeld^ 
that  an  agreement  of  that  character  which  contained  no  stipulations  aa 
to  its  duration,  or  as  to  the  terms  on  which  it  might  be  put  an  end  to, 
was  one  having  a  permanent  and  continuing  operation,  determinable  only 
by  mutual  agreement.  Llanelly  By,  and  Dock  Co.  v.  London  and  North 
Western  Ry.  Co.,  L.  R.,  8  Ch.  App.  942 ;  affirmed  in  House  of  Lords, 
April  9th,  1875. 

3.  For  exercise  of  running  powers.    Id. 

4.  For  use  of  joint  station.    See  Station, 

5.  Working.    See  Working  Agreement, 

ARBITRATION.]^Where,  under  an  agreement  confirmed  by  act  of 
parliament,  the  parties  were  bound  to  settle  by  arbitration  all  differences 
that  might  arise  between  them  as  to  the  meaning  and  effect  of  the  agree- 
ment, or  as  to  the  mode  of  carrying  it  out.  Eeld^  that  the  jurisdiction 
of  the  courts  was  by  this  agreement  excluded,  and  that  all  disputes 
ariaing  under  it  must  be  settled  by  arbitration.  Caledonicui  Ry.  Co.  v. 
Greenock  and  Wemyes  Bay  Ry.  Co.,  L.  R.,  2  Sc.  App.  347. 

(I)  This  Digest  is  in  continuation  of  the  Digest  in  Vol.  I.  (pp.  15—25). 
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ORDINARY  TRAIN.]— A  railway  company  cannot  by  giving  names  to 
tlie  trains,  excluding  them  in  terms  from  being  ordinary  trains,  prevent 
them  from  being  ordinary  trains,  if  they  are  so  in  fact  Where  a  branch 
railway  act  gave  a  landowner  the  right  to  stop  by  signal  all  ordinary 
trains.  Held^  that  accelerated  trains  forming  part  of  fast  throagh  trains 
from  London  were  not  ** ordinary''  trains,  though  the  fares  charged  were 
at  the  ordinary  rate.  Turner  v.  London  <md  South  Western  Ry,  Co.j  L.  R.| 
17  Eq.  661;  43  L.  J.,  Ch.  430. 

PARCELS.]—!.  A  railway  company  was  authorized  to  fix  such  sum  in 
respect  of  small  parcels  (not  exceeding  500  pounds  weight)  as  to  them 
should  seem  fit.  ffeldj  such  provision  did  not  extend  to  articles  sent  in 
large  aggregate  quantities,  though  made  up  of  separate  and  distinct 
parcels,  such  as  bags  of  sugar,  cofiee,  &c.,  but  only  to  single  parcels 
unconnected  with  parcels  of  a  like  nature  which  might  be  sent  upon  the 
railway  at  the  same  time.  Eduxirds  v.  Great  WeUem  By.  Co.,  11 C.  B.  588. 
2.  This  provision  does  not  repeal  the  equality  clauses,  but  only  the 
clause  limiting  the  maximum  of  tolls.  BaxendaU  v.  Great  WetUm  Ry,  Co., 
16  C.  B.,  N.  S.  137, 140. 

PASSENGER  DUTY.]-See  AtL-Gen.  v.  North  London  By.  Co.,  L.  R., 
9  Ex.  330;  43  L.  J.,  Ex.  223. 

PLEADING  AND  PRACTICE.]— A  summary  petition  for  interdict  was 
presented  against  a  railway  company  for  alleged  contravention  of  s.  83  of 
the  Railway  Clauses  Consolidation  Act,  1845,  which  was  alleged  also  to 
be  a  contravention  of  s.  2  of  the  Railway  and  Canal  Traffic  Act,  1854. 
The  latter  act  alone  provided  a  summary  remedy.  Held,  that  the 
statement  in  the  petition  that  the  thing  complained  of  had  been  done  in 
contravention  of  .the  express  prohibition  contained  in  s.  83  of  the  Railway 
Clauses  Act,  as  well  as  in  contravention  of  the  Railway  Traffic  Act,  did 
not  make  the  petition  incompetent,  ffosie  y.  Edinburgh  and  Glcuyow 
By,  Co.,  19  Sc.  Sess.  Ca.,  2nd  Ser.  65. 

RAILWAY.]-See  User  of. 

RATES.]-See  ToUs. 

RATING  OP  RAILWAYS.]—!.  The  amount  on  which  a  raUway,  when 
a  railway  company  are  themselves  the  carriers,  is  to  be  assessed  to  the 
poor  rate,  is  the  rent  which  a  lessee  would  pay  for  the  nulway,  to  be  used 
by  him  in  the  same  way  as  the  company  use  it,  namely,  by  running 
carriages  on  it  on  his  own  account  and  paying  all  expenses  incidental 
to  working  the  railway,  free  of  all  usual  tenants*  rates  and  taxes  and  tithe 
commutation  rent-charge,  and  making  deductions  for  the  average  annual 
cost  of  repairs,  insurance  and  other  expenses  necessary  to  maintain  the 
railway  in  a  sUte  to  command  such  rent  A  railway  is  to  be  rat^  in  a 
particular  parish,  not  in  the  proportion  which  the  length  of  the  line  therein 
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bean  to  the  whole  line,  bat  in  the  proportion  that  the  receipts  for  traffic 
in  snch  parish  bear  to  the  receipts  thronghont  the  whole  line,  and  this 
although  the  additional  value  of  that  part  of  the  line  might  arise  in  some 
manner  from  the  stations  and  other  works  not  within  the  parish.  R.  t. 
London  and  South  Western  Ry,  Co.i  1  Q.  B.  558. 

2.  This  principle  is  not  altered  bj  the  circumstance  that  other  parties 
also  are  carriers  on  the  railway.  The  rateable  value  is  properly  calculated 
by  deducting  from  the  gross  receipts  of  the  company,  1st,  a  sum  per  cent, 
for  interest  of  the  capital  actually  invested  by  them  in  rolling  stock ; 
2nd,  for  tenants*  profits  and  risks;  3rd,  for  depreciation  of  stock; 
4th,  for  working  expenses ;  5th,  for  rent  of  stations ;  6th,  a  mileage  for 
renewing  and  reproducing.  R,  v.  Grand  Junction  Ry,  €k).j  13  L.  J.,  M.  C. 
94 ;  4  Q.  B.  18. 

3.  The  ordinary  legal  principle  of  rating  is  applicable  to  all  cases  where 
a  railway  company  occupies  in  different  parishes  land  forming  one  entire 
property ;  and  the  value  which  the  land  occupied  in  each  parish  produces, 
after  the  proper  deductions  have  been  made,  is  that  upon  which  the  occupier 
must  be  rated  in  each.  In  ascertaining  the  rateable  value  of  a  portion  of  a 
railway  in  any  parish,  the  amount  at  which  a  company  is  rated  in  another 
pirish  cannot  be  taken  into  consideration.  But  any  expenses,  wherever 
arising,  which  are  shown  to  be  necessary  for  keeping  the  hereditament  in 
the  pariah  at  the  value  which  is  made  the  measure  of  the  assessment,  may 
properly  be  taken  into  consideration  in  arriving  at  that  value.  A  deduction 
may  be  made  in  respect  of  the  depreciation  which  takes  place  in  the  value 
of  the  permanent  way.  Such  a  deduction  is  not  included  in  the  working 
expenses  of  the  railway.  R.  v.  London^  Brighton  and  South  Coast  Ry.  Co., 
20  L.  J.,  M.  C.  124. 

4.  Deductions  ought  to  be  allowed  in  respect  of  stations,  which  are 
rateable  separately  from  the  railway ;  and  in  respect  of  income  tax  paid  by 
a  railway  company,  so  far  as  it  relates  to  occupation.  No  deduction  should 
be  allowed  in  respect  of  depreciation  of  permanent  way  in  addition  to  an 
allowance  for  maintenance  of  way  ('),  nor  a  percentage  on  the  sum 
expended  in  forming  the  company,  obtaining  the  act  and  raising  the 
capital  R.  v.  Oreat  Western  Ry.  Co.,  Tilehurst  Case  (No.  1),  15  L.  J., 
M.C.80. 

5.  A  deduction  ought  to  be  allowed  in  addition  to  annual  allowances  for 
the  repairs  of  the  permanent  way  and  of  the  moveable  stock  for  their 
ultimate  renewal  and  reproduction.  Expenses,  wherever  arising  locally, 
which  are  necessary  for  keeping  the  subject  of  the  rate  at  the  value 
which  is  the  measure  of  the  assessment,  may  be  arrived  at  by  a  mileage 
division  of  the  proportional  part  of  such  expenses  to  be  assigned  to 
the  miles  in  any  particular  parish.  R.  v.  Oreat  Western  Ry.  Co.,  Tilehurst 
Case  (No.  2),  21  L.  J.,  M.  C.  84. 

6.  In  rating  a  railway,  payments  made  to  the  company  under  a  collateral 
Contract  of  guarantee  by  which  the  guarantors  undertake  to  make  up  a 

C)  Bat  see  the  next  case  in  this  and  Linoolnahire  Railway  Company's 
Digesty  and  also  Manchester,  Sheffield      Cv^,po$t,  p.  63. 

VOL.  II.  C 
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e«rtain  dividend  in  case  the  profits  of  tlie  oconpation  shall  M  short  of  s 
certain  amount,  ought  not  to  be  taken  into  consideration.  Nnomarht 
By,  Co.  y.  SU  Andr€Uhthe-Le$8^  Cambridge,  23  L.  J.,  M.  C.  76. 

7.  Where  a  railway  is  leased  the  rent  is  not  to  be  taken  as  the  sole  or 
conclusive  criterion  of  the  rateable  value.  Scmih  Ea$iem  By.  Co*  ▼. 
Dorking,  23  L.  J.,  M.  C.  84. 

8.  In  assessing  a  railway  company  in  respect  of  the  portion  of  their 
line  passing  through  a  parish,  and  in  respect  of  station,  buildings  sod 
sidings  within  the  same,  an  allowance  must  be  made  for  interest  on  ci^ital 
and  tenants'  profits,  calculated  with  reference  to  the  actual  value  of  the 
rolling  stock  at  the  time  the  rate  is  made.  R.  v.  North  SUtffbrdikire  B§. 
Co.,  30  L.  J.,  M.  a  68. 

9.  The  appellants,  a  railway  company,  entered  into  an  agreement  by 
deed  with  the  North  Western  Ry.  Co.,  by  which  the  latter  compsny 
were  for  999  years  to  have  the  joint  use  of  a  station,  paying  for 
such  use  a  certain  rent  to  the  appellants.  In  consequence  of  a  sabseqnent 
falling  off  of  their  traffic,  the  station  became  of  less  value  to  the  North 
Western  Co.,  and  the  real  present  value  to  them  was  much  below 
the  sum  actually  paid  by  them  to  the  appellants  under  the  agreement 
Upon  appeal  against  a  poor  rate,  and  on  a  case  which  stated  that  the 
appellants  were  to  be  deemed  to  be  persons  rateable  in  respect  of  the 
whole  occupation.  Held,  that  they  were  assessable  on  the  full  amount 
which  they  received  fi^m  the  North  Western  Co.  R.  v.  FUUcn^  30  L.  J., 
M.  a  89. 

10.  The  Eastern  Counties  Ry.  Co.  were  the  sole  owners  of  a  rail- 
way station,  and  in  1848,  by  an  agreement  by  deed,  the  North  Western 
Ry.  Co.  were  for  999  years  to  have  exclusive  use  of  part  of  the  ststioo 
and  the  joint  use  with  the  Eastern  Counties  Co.  of  another  pert  st  s 
certain  sum  per  annum.  The  occupation  of  the  station  aftenrsrdt 
became  of  much  less  value  to  the  North  Western  Co.  than  the  annosl 
sum  to  be  paid  by  them  to  the  other  company  under  the  agreement 
ffeld,  that  the  effect  of  the  deed  (as  regarded  the  part  of  the  statioa 
jointly  occupied)  was  only  to  give  to  the  North  Western  Co.  the  right  to 
the  joint  occupation,  and  that  the  Eastern  Counties  Co.  were  ratesble  si 
the  sole  occupiers  of  this  part  of  the  station,  and  that  in  rating  them  for 
such  occupation  the  sum  paid  by  the  North  Western  Co.  most  be 
considered  as  part  of  the  profits.    R.  v.  Sherard,  33  L.  J.,  M.  G.  6. 

11.  By  an  agreement  between  two  separate  railway  companies  (forming 
together  a  continuous  line),  it  was  stipulated  that  the  former  should  be  st 
liberty  to  convey  such  of  their  passengers  as  had  tickets  for  the  entire 
distance,  over  the  line  of  the  latter,  paying  for  each  passenger  a  certain 
sum  by  way  of  toll  to  the  latter  company.  Held,  that  in  estimating  the 
gross  receipts  earned  by  one  railway  company  in  respect  of  portions  of 
their  line  running  through  different  parishes,  it  was  allowable  for  the 
company  to  deduct  such  sums  as  had  been  received  by  them  and  paid  orer 
to  the  other  company  in  pursuance  of  the  agreement  R.  v.  SL  Ptmeras, 
32  L.  J.,  M.  C.  146. 

12.  Terminal  charges  are  to  be  considered  as  part  of  the  general  eamingi 
of  the  line  and  not  of  the  stations,  and  are  to  be  considered  in  calculating 
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the  groM  eAinings  and  expenses  of  the  line  in  a  parish.    M,  ▼.  Eoitem 
CbvUieg  Ry,  Co.,  32  L.  J.,  BL  C.  174. 

13.  The  rateable  value  of  land  in  a  parish  may  be  increased  by  its  pro- 
ducing a  return  to  the  occupiers  oat  of  the  parish,  as  where  a  branch  rail* 
way  occiq>ifid  by  a  company  owning  a  main  line  into  which  it  runs  produces 
a  profit  by  yirine  of  the  traffic  which  it  causes  oyer  such  main  line. 
LoHdtm  aad North  Wetiem  ^.  Co.  t.  Cknmoch,  9  L.  T.,  N.  S.  325(*). 

14.  Mere  running  powers  enjoyed  by  one  railway  company  oyer  the  line 
of  another  do  not  constitute  an  occupation,  so  as  to  subject  the  holders  of 
the  pririlege  to  rateability.  Midland  By.  Co.  y.  Badgworth^  34  L.  J.,  IL 
C.25. 

15.  A  line  of  railway  connecting  two  towns  belonged  to  two  companies, 
each  holding  a  moiety  of  the  line  in  fee  simple,  and  enjoying  running  powers 
oyer  its  entire  length.  Held,  that  the  company  owning  the  line  of  railway 
which  passed  through  the  parish  were  rateable,  and  that  the  rate  ought  to 
be  made  upon  the  principle  of  assessing  the  profits  made  in  the  parish, 
enhanced  by  the  right  to  run  free  oyer  the  half  of  the  line  belonging  to  the 
other  company.  Oreai  Weiiern  By.  Co.  y.  Badgteorth,  L.  B.,  2  Q.  B.  251  ; 
36  L.  J.,  M.  C.  33. 

16.  Each  parish  is  entitled  to  the  benefit  of  &e  yalue  which  the  land 
within  it  has  acquired  for  the  purposes  of  rating.  The  proper  mode  of 
making  the  deduction  in  respect  of  the  muntenance  of  the  railway,  fix)m 
the  gross  annual  yalue,  is  not  by  following  the  mUeage  principle,  but  simply 
by  taking  the  actual  outlay  in  the  parish ;  and  this  item  is  not  to  be  yaried 
by  expenses  under  this  head  in  other  parishes  along  the  same  railway. 
London  and  North  Wesiem  By.  Co.  y.  King't  Norton.  See  Penfbld  on 
Rating,  6th  ed.  p.  232. 

17.  A  railway  company  entered  into  agreements  giying  other  companies 
the  use  of  their  line  for  a  long  term  on  an  annual  payment,  but  keeping 
part  of  the  traffic  in  their  own  hands,  doing  the  repairs,  paying  the 
seryants,  and  receiying  a  rent  for  a  crossing  on  the  line.  HM,  that  the 
agreement  showed  that  the  company  had  not  parted  with  the  possession, 
and  therefore  that  they  were  liable  to  be  rated  in  respect  of  their  occupa- 
tion of  the  railway.  Zeeds,  Bradford  and  HaUfax  By.  Co.  v.  Armley, 
25  J.  P.  711. 

18.  A  railway  company  were  empowered  by  act  of  parliament  to  leyy 
a  toll  on  goods  passing  through  a  tunnel :  they  did  not  leyy  it,  on  the 
ground  that  if  they  did  the  carriage  of  the  goods  would  be  lost  to  them. 
Held,  that  the  company  were  not  rateable  for  such  toll.  B.  y.  StochUm  and 
DarUngtan  By.  Cb.,  8  L.  T.,  N.  a  422. 

19.  In  assessing  to  the  poor  rate  of  a  parish  a  branch  line  of  railway, 
which  branch  is  leased  to  the  owners  of  a  main  line  into  which  it  runs,  the 
parish  authorities  are  not  entitled  to  take  into  consideration  the  yalue  of 

,(■)  But  see  the  Great  Baetem  By.  North  Weetem  By.  Co.  y.  Single  Nor^ 
Co.  y.  HaughUy,  35  Lu  J.,  M.  C.  229;  ton,  84  J.  P.  102t  B.  y.  Eastern  Coun- 
Oreat  Wettem  By.  Co.  y.  Uantrie-  ties  Ry,  Co.,  18  Jnr.  679,  upon  this 
tani,  38  L.  J.,  M.  C.  98;  Lofuhn  and     question  of  oontributiTe  yalue. 
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the  branch  line  as  a  feeder  to  other  lines  in  different  parishes.    R;  T.Llasu 
trUsant,  L.  R.,  4  Q.  B.  354 ;  38  L.  J.,  M.  C.  93. 

20.  Railway  sleepers  are  substantially  an  addition  to  the  freehold,  and 
give  an  additional  value  to  the  land.  They  are  therefore  properly  included 
as  an  item  of  value  in  the  assessment  Great  Wegtem  E^f.  Co.  y.  MtUetikan^ 
34  J.  P.  102. 

21.  The  S.  railway  passed  through  several  parishes,  in  some  of  which 
were  coal  mines,  which  caused  a  larger  expenditure  in  maintaining  the 
permanent  way;'  in  other  parishes  through  which  it  passed  there  were 
no  coal  mines.  The  parish  of  H.  had  no  coal  mines  in  it  Held^  that  in 
assessing  the  rateable  value  of  the  railway  in  H.,  the  proper  deduction  for 
expense  of  permanent  way  was  the  expense  in  H.,  regardless  of  the  average 
cost  along  the  whole  line  of  railway.  London  and  North  Wutem  Ry,  Co, 
V.  Harbome^  34  J.  P.  644. 

22.  The  rateable  value  of  a  portion  of  a  raOway,  consisting  of  the  net 
aimual  profits  from  the  traffic  upon  the  portion  rated,  cannot  be  increased 
by  any  part  of  the  profits  earned  by  the  same  traffic  upon  other  portions 
of  the  line.  Great  Eastern  By.  Co.  v.  HangkUy,  L.  R.,  1  Q.  B.  666 ;  35 
L.  J.,  M.  C.  229. 

23.  The  appellants,  a  railway  company,  had  become  possessed  of  a 
branch  line  under  an  agreement  The  line  communicated  with  the  main 
line  of  the  appellants,  and  with  three  other  main  lines  of  railway  owned 
and  worked  by  three  other  companies  respectively.  If  the  line  were  in 
the  market,  either  of  such  three  companies  would,  in  consequence  of 
the  traffic  which  it  would  bring  to  their  line,  be  willing  to  acquire 
it  upon  the  same  terms  in  every  respect  as  those  upon  which  the  appel- 
lants held  and  worked  it  Held^  in  assessing  to  the  poor  rate  a  part 
of  the  branch  line  passing  through  respondents  pariah,  that  the  fiust  that 
three  other  companies  would  be  willing  to  pay  what  was  equivalent  to  a 
large  rent  for  it,  was  to  be  taken  into  account  aa  an  element  in  ascertain- 
ing the  rent  at  which  it  might  reasonably  be  expected  to  let  from  year  to 
year.  R.Y.l4mdanamdNoHkW€rternR9.  Co.,l^'BL,^{l.'Q,\^\  i^h. 
J.,  M.  C.  81, 

24.  Under  sect  133  of  the  Lands  Clauses  C<»solidation  Act,  1845,  and  of 
a  local  act,  railway  companies  are  only  liable  to  be  assessed  ibr  parochial 
rates  at  the  original  value  of  the  lands  taken  by  them  for  the  construction 
of  their  lines,  so  long  as  they  have  not  sobstitnted  for  the  assessable 
property  which  they  have  taken  another  property  c^Mble  of  assessment 
or  actoally  assessed.  When  they  have  done  this,  as  by  completing  and 
actually  working  a  line,  or  part  of  a  line,  within  any  parish,  the  company 
can  claim  and  are  liable  to  be  assessed  m  respect  of  the  actual  letting 
value  of  the  line,  or  part  of  a  line  so  completed  and  actoally  worked, 
whether  it  be  or  be  not  as  valuable  as  the  assessable  property  for  which 
it  is  substituted,  and  whether  the  whole  of  the  line  of  railway  authorised 
by  their  act  of  parliament  baa  or  has  not  been  completed.  Eaai  Lomitm 
J8y.  Ok  v.  WkUckmrA,  L.R,  7  E.  A  L  App.81;  43  L.  J.,  M.C.  (H.  of  L.) 
159. 

2&  A  railway  company  peniutled  staUes  within  their  station  pftmises 
to  be  used  by  certain  coaUwners,  under  an  agreement  bj  whidi  the  coal- 
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owners  agreed  that  they  would  pay  the  railway  company  the  clear  monthly 
rent  or  eom  of  25c.;  and  agreed  bo  long  as  they  should  occupy  or  use  the 
stables  to  obserre  the  bye-laws,  rules  and  regulations,  which  should  for  the 
time  being  be  issued  or  prescribed  by  the  railway  company  for  the  govern- 
ment and  use  of  their  railway  stations,  premises  and  conveniences,  and 
further  agreed  to  quit  and  deliver  up  possession  of  the  stables  at  the 
eipiration  of  one  month  after  notice  in  writing.  The  railway  company 
did  not  exercise  any  control  over,  or  use  the  stables  during  the  currency 
of  the  agreement,  and  none  of  the  bye-laws  had  any  application  to  the 
stables.  Held,  that  the  railway  company  were  liable  to  be  rated  to  the 
poor  rate  in  respect  of  the  stables ;  for  that,  on  the  true  construction  of 
the  agreement,  having  regard  to  the  situation  of  the  stables,  it  was  the 
intention  of  the  appellants  to  retain  control  over  them,  and  not  to  part 
with  the  exclusive  occupation  to  the  coal-owners.  London  and  North 
WaiUm  By.  Co.  y.  BuckmaUer  and  others,  L.  H.,  10  Q.  B.  70;  U  L.  J., 

Jv.    %Um    £9* 

RUNNING  POWERS.]— See  Agreement 

STATION.] — ^A  terminal  station  was  jointly  occupied  by  two  railway 
companies,  under  an  agreement  which  secured  to  both  companies  an  equal 
interest  in  the  use  of  the  joint  passenger  station. 

One  of  them  entered  into  an  agreement  with  a  third  company  by  which 
it  was  proposed  to  introduce  its  passenger  traffic  into  the  joint  station, 
and  wiUi  that  view  a  junction  of  the  two  lines  of  railway  was  proceeded 
with.  In  an  application  for  interdict,  at  the  instance  of  the  company 
co-proprietor  of  the  joint  station,  against  this  agreement  being  carried 
into  effect.  Held,  that  this  introduction  into  the  joint  station  of  the  traffic 
of  a  third  railway,  although  for  a  short  distance  it  passed  along  the  line  of 
one  of  the  co-proprietors  of  that  station,  was  a  colourable  attempt  to  give 
to  the  third  the  use  and  benefit  of  the  joint  station,  which  a  co-proprietor 
had  a  right  to  resist  North  British  Ry»  Co.  v.  Edinburgh  and  Glasgow 
By.  Co.,  16  So.  Sess.  Ca.,  2ud  Ser.  250. 

STATUTE.]^!.  Where  an  act  of  parliament  confers  upon  a  landowner 
a  private  right  creating  a  burden  upon  a  railway,  and  restraining  the 
directors  from  regulating  the  traffic  so  as  best  to  accommodate  the  public, 
it  must  be  construed  strictly.  Turner  v.  London  and  South  Western  By, 
Co.,  L.  R,  17  Eq.  661 ;  43  L.  J.,  Ch.  430. 

2.  Construction  of  a  special  act  as  to  whether  the  line  vested  and  rent 
became  due  on  completion  of  any  part  or  only  on  completion  of  the  whole 
line.  Edmlmrgh  and  Glasgow  By,  Co.  v.  Stirling  and  Dutifermline  By.  Co., 
15  Sc.  Sess.  Ca.  (H.  L.),  2nd  Ser.  48. 

3.  Sect.  88  of  the  Railway  Clauses  Consolidation  (Scotland)  Act,  1845, 
enacts,  "  that  no  tolls  should  be  demanded  or  taken  by  the  company  for 
the  use  of  the  railway  during  any  time  at  which  the  boards  with  lists  of 
tolls  were  not  exhibited,  and  milestones  maintained.*'  Held,  that  the 
lection  applied  only  to  tolls  for  the  use  of  the  railway,  and  not  to  tolls 
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charged  by  the  company  as  common  carrierB  for  the  conveyance  of  pas- 
sengers and  goods.  ScoUiah  North  Eoitern  Ry,  Co.  y.  Andenon^  1  8c  Sess. 
Ca.)  3rd  Ser.  1056. 

THHOUGH  TRAFFIC]  —  The  Wemyss  Bay  line  commences  at  a 
point  on  the  Caledonian  line  near  Fort  Glasgow,  and  terminates  at 
Wemyss  Bay,  and  is  worked  by  the  Caledonian  Company  under  an  agree- 
ment entered  into  between  them  and  the  Wemyss  Bay  Company,  and 
confirmed  by  the  G-reenock  and  Wemyss  Bay  Railway  Act,  1862.  HM^ 
that  on  a  sound  construction  of  the  act  and  agreement  the  powers  of  a 
joint  committee  of  the  two  companies  therein  prorided  do  not  extend 
to  the  regulation  of  the  tolls  and  rates  to  be  charged  on  through  traffic 
from  Glasgow  to  stations  on  the  Wemyss  Bay  line,  but  only  to  thoae  to 
be  charged  on  the  Wemyss  Bay  Railway.  Chtenoeh  and  Wtmyu  Boff 
By,  Co,  y.  Caledonian  Ry,  Co,^  8  Scottish  Law  Reporter,  634. 

TOLLS.]— See  ^aiwU^  3.    Regulation  of;  see  Thrmgh  Trajfic. 

TRAINS.]-See  Ordinary. 

USER  OF  RAILWAY.]  ^  The  plaintiffs,  a  colliery  company,  hayin; 
sidings  which  connected  their  collieries  with  a  railway,  gave  notice  to  the 
railway  company  of  their  desire  to  run  engines  and  carriages  orer  the 
railway,  pursuant  to  the  provisions  of  the  92nd  section  of  the  Railways 
Companies  Clauses  Act,  1845.  The  railway  company  declined  to  give 
effect  to  the  notice,  and  obstructed  the  passage  of  the  plaintiffs'  trains 
oyer  their  line.  The  plaintiffs  filed  a  bill  to  restrain  the  raUway  company 
from  interfering  with  the  use  of  the  railway.  J7e2ef,  that  although  the 
plaintiffs  were  entitled,  under  the  above  section,  to  the  use  of  the  railway, 
the  court  could  not  compel  the  railway  company  to  employ  their  senrants 
in  working  the  points  and  signals  on  the  line,  or  to  entrust  the  working 
of  them  to  the  plaintiffs*  servants ;  and,  since  it  was  impossible  for  the 
plaintiffs  to  exercise  their  rights  without  the  use  of  the  points  and  signals, 
their  bill  must  be  dismissed,  but  without  costs.  PoweU  Dvffryn  Steam 
Coal  Co.  V.  Taff  Vale  By,  Cb.,  43  L.  J.,  Ch.  575. 
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1874. 


The  Cabmabthsn  and  Cardigan  Railway  Company      J«iy29,30,3i. 

Augutt  If  6f 
V. 

The  Central  Wales  and  Carmarthen  Junction 

Railway  Cobiipany. 


P&werit  JSemuneriOUm  far  exereiie  af'^Rrferenee  under  the  BegU' 
lotion  of  jRailwayi  Aot^  1878, «.  9. 

In  aoceitaiiiing  the  payment  to  be  made  by  a  railway  company  for  the  exercise 
of  nmning  powers  orer  a  portion  of  the  line  of  another  railway  company,  regard 
is  to  be  had  to  the  extent  and  remnneratiTe  character  of  the  traffic  of  the  running 
eompany  over  or  in  connection  with  rach  portion,  and,  in  the  absence  of  exoefv 
tioiial  dmmstances,  it  is  proper  to  take  iheir  ayerage  net  receipts  per  mile,  and 
to  mnltiply  the  amonnt  by  the  mileage  of  the  portion  so  run  orer.  Bat  if  the 
traffic  OQ  the  portion  ran  oyer  is  exceptionally  profitable,  tiien  the  mileage  of 
soch  portion  aboold  be  commoted  by  increasing  it  so  as  to  make  the  payment  in 
proportion  to  soch  difference.  Another  mode  is  to  take  a  percentage  for  interest 
and  for  maintenance  and  renewal  upon  the  cost  or  yalae  of  the  portion  so  ran 
orer,  and  if  the  nse  of  the  portion  of  the  line  be  eqaal  by  the  two  companies,  the 
numing  company  shoold  pay  one-half  of  this  annnal  percentage.  Whateyer 
the  amount  to  be  paid  for  the  nse  of  the  Une,  it  should  be  in  the  shape  of  tolls, 
and  should  vary  with  the  actual  traffic  of  the  running  company  from  time  to 
time,  but  lor  the  use  of  the  station  a  fixed  rent  may  be  adopted,  the  amoont  to  be 
a  percentage  for  interest  and  for  maintenance  and  renewal,  upon  the  cost  of  the 
ststion,  and  to  be  payable  by  the  running  company  in  the  ratio  which  their  use 
ef  the  station  bears  to  the  total  nss  made  of  it. 

This  was  a  reference  to  the  railway  commission  under  sect.  9 
of  the  Regulation  of  Railways  Act^  1873^  for  the  purpose  of 
ascertaining  what  was  due  to  the  Carmarthen  and  Cardigan 
Railway  Company  from  the  Central  Wales  and  Carmarthen 
Junction  Railway  Company  in  respect  of  the  exercise  by  them 
of  nmning  powers  over  a  portion  of  the  line  owned  and  worked 
by  the  former  company^  and  of  fixing  the  charges  to  be  made 
for  the  exercise  of  such  powers  in  the  future  (^). 

C)  The  partieB  had  referred  the  same  had  abandoned  that  reference  and  iq>- 

matters  to  arbitration  fire  years  pre-  plied  to  the  commissioners  under  the 

^ieody^  but  not  having  been  able  to  Abo^e  section, 
obtain  any  award  from  the  arbitrator, 
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1874.  It  appeared  from  the  evidence  that  in  1864  the  defendants 

Carmabthen  obtained  running  powers  over  a  portion  of  the  applicants'  line, 

Cabdioak     extending  from  AbergwiUy  Junction  (the  junction  of  the  de- 

.  k  fendants'  line  with  that  of  the  applicants)  to  their  station  at 

Cbntbal     Carmarthen^  a  distance  of  one  mile  and  ten  chains.     The 

vv  ALBS  AND 

Cabmabthen  lines  and  stations  are  shown  on  the  plan  in  diia  case.  The 
Rt.  Co.  running  powers  were  granted  by  an  act  of  parliament^  which 
provided  that  the  charges  which  wece  to  be  made  in  respect  of 
their  exercise  should  be  settled  by  agreement,  or,  in  de&nlt  of 
agreement,  by  arbitration,  the  defendants,  in  the  latter  c^tee,  if 
dissatisfied  with  the  award,  having  die  option  of  giving  notice 
to  the  applicants,  within  three  months,  of  their  intention  to 
abandon  such  powers,  and  of  thereupon  constructing  an  inde- 
pendent line  into  Carmarthen.  The  applicants'  line  was  broad 
auge,  while  that  of  the  defendants  was  narrow  gauge,  and  it 
.vas  provided  by  the  act  that  the  applicants  should  be  at  liberty 
to  lay  down  the  extra  line  of  rails,  necessary  to  enable  the 
defendant  company  to  use  their  line,  at  their  own  expAise,  but 
that  on  their  neglecting  so  to  do  it  should  be  lawful  for  the 
defendants,  after  giving  due  notice  to  tiie  applicants,  to  lay  the 
rails  themselves.  In  the  result  this  was  done  by  the  defendants^ 
who  spent  also  considerable  sums  in  enlarging  the  station  at 
Carmarthen  for  tiieir  own  accommodation,  for  which  outlay 
they  made  counter-claims  against  the  applicants  amounting  to 
6,336/.  for  work  done,  together  with  fifteen  per  cent,  thereon  in 
respect  of  profit.  At  a  subsequent  period  the  defendants  erected 
a  goods  shed  and  engine-house  of  tiieir  own  at  Carmartiien,  and 
thenceforth  ceased  to  use  those  of  the  applicants. 

The  evidence  as  to  the  value  of  the  station  accommodation 
at  Carmartiien  afforded  to  tiie  defendants,  and  as  to  the  amount 
of  tiie  remuneration  which  ought  to  be  paid  to  tiie  applicants 
for  tiie  use  of  their  line,  was  conflicting,  several  railway 
engineers  and  managers  being  called  as  witnesses  in  support  of 
the  contention  of  each  company  on  these  subjects.  Mr.  Grants 
the  goods  manager  of  the  Great  Western  Railway,  proposed  a 
scale  of  rates  in  which  he  made  a  distinction  between  the 
charges  in  respect  of  short  and  long-distance  traffic;  and  Mr. 
Broughton,  general  manager  of  tiie  Mid  Wales  and  Neath  and 
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Brecon  Railwaj^  as  a  witness  for  the  defendants,  suggested  tliat        1S74. 
the  defendant  company  should  be  considered  as  joint  owners  Carmabthen 
with  the  applicants  of  the  line  between  Carmarthen  and  Aber-     cabdioak 
gwiUy  Junction  and  such  part  of  the  station  at  Carmarthen       ^^*  ^- 
as  they  jointly  used,  and  should  pay  five  per  cent,  per  annum     Central 
on  half  the  original  cost  of  such  joint  property,  together  with  cabmabthsn 
half  the  cost  of  maintaining  the  line  and  a  proportion  of  the     ''^f^^ 
nuuntenance  of  the  station ;  this  he  calculated  would  bring  the 
applicants  about  840/.  per  annum  (subject  to  a  deduction  of 
five  per  cent,  on  the  outlay  of  the  defendant  company  upon  the 
line  and  station),  a  sum  which  the  defendants'  witnesses  agreed 
could  not  fiurly  be  exceeded,  while  those  of  the  applicants 
pUced  the  just  remuneration  at  a  much  higher  figure, 

Phear  and  Shiress  Will  appeared  for  the  applicants. 
Littler,  Q.C.,  and  Dryden  for  the  defendants. 

Phear,  in  opening  the  case,  detailed  the  history  of  the 
running  powers  obtained  by  the  defendants  over  the  applicants' 
line,  and  contended  that  by  the  Act  of  1854,  which  incorporated 
the  applicants'  company,  they  had  the  benefit  of  a  short-distance 
clause  which  enabled  them  to  charge  for  any  distance  under 
four  miles  as  if  it  were  four  miles,  and  claimed  to  be  entitled 
to  charge  the  defendant  company  in  respect  of  their  user  the 
lull  charges  authorized  by  the  applicant  company's  act,  and  to 
make  use  of  the  shortrdistance  clause  above  mentioned  in 
respect  of  the  part  of  their  line  run  over  by  the  defendant  com- 
pany, and,  as  to  the  station,  claimed  to  charge  a  rent  equal  to 
half  the  interest  on  the  estimated  cost  of  the  station,  and  half 
the  cost  of  the  servants  used  by  both  companies. 

As  to  the  counter-claims  made  by  the  defendants,  he  argued 
that  they  had  no  right  to  charge  either  for  laying  the  extra 
rail  which,  upon  the  refiisal  of  the  applicants  to  lay  it,  they 
were  authorized  to  do,  or  for  the  expenses  incurred  in  con- 
nection with  the  station  at  Carmarthen;  but  as  to  the  first 
of  these  items  he  admitted  that  as  it  was  authorized,  regard 
must  be  had  to  the  outlay  in  considering  the  scale  of  charges 
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1874.        payable  to  the  applicants,  although  he  denied  that  the  appli- 
CABXABTBEjr  cauts  weTO  liable  for  it  as  for  a  substantiye  debt. 

AHD 

CASDIOAlr 

RT^Ck).  Littler,  Q.C.,  for  the  defendants,  contended  that  the  numing 

Cbotbal  powers  were  obtained  by  agreement,  the  consideration  far  which 
Cabmabthxn  was  the  abandonment  bj  the  defendant  company  of  the  scheme 
^!^^  for  a  rival  railway  into  Carmarthen,  and  that,  in  consequence, 
the  defendants  should  be  treated  by  the  court  as  in  aa  excep- 
tionally favourable  position  with  regard  to  the  chaiges  to  be 
made  for  the  exercise  of  such  powers;  that  the  defendants 
were  bound  by  a  very  unprofitable  agreement  with  the  North 
Western  Railway  Company,  whereby  they  only  obtsined  a 
mileage  proportion  for  their  own  line  and  the  part  of  the  line 
over  which  they  had  running  powers,  after  deducting  nmning 
expenses,  the  trains  being  run  by  the  North  Western;  moreover 
that  the  traffic  was  of  a  very  unremunerative  character,  the 
greater  part  being  parliamentary,  and  a  large  proportion  only 
short-distance  traffic,  and  that,  therefore,  the  defendant  com- 
pany could  only  aJSbrd  to  pay  small  tolls.  He  further  took 
exception  to  the  estimate  of  the  cost  of  the  station  made  by  die 
applicants  and  claimed  to  deduct  various  items  for  parts  of  the 
station  used  (as  the  defendants  alleged)  by  the  applicants  alone. 
He  urged  the  court  to  adopt  the  joint-tenancy  scheme  proposed 
by  Mr.  Broughton,  or  at  all  events  (if  they  considered  payment 
by  toUs  more  equitable)  to  appoint  such  a  scale  as  would  pro- 
duce about  the  sum  of  800/.  per  annum.  As  to  the  counter- 
claims, he  contended  that  the  money  laid  out  by  the  defendants 
was  so  spent  on  behalf  of  the  applicants,  they  having  been 
intended  by  the  legislature  to  bear  such  cost,  and  having  autho- 
rized the  defendants  to  do  the  work,  and  he  therefore  dumed 
to  set  off  such  amount,  together  with  interest,  against  any  sum 
the  court  might  award  to  the  applicants  in  respect  of  the  past 

Phear,  in  reply,  reviewed  the  various  acts  which  the  defen- 
dants had  obtained  for  the  purpose  of  working  their  traffic  into 
Carmarthen,  and  contended  that  no  consideration  had  ever 
been  received  in  that  behalf  by  the  applicants,  but  that  the 
legislature  having  given  the  defendants  the  option  of  uabg  the 
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applicants'  line,  or  making  an  independent  line  into  Carmarthen  ^87i. 
themselyeB,  the  former  alternative  wba  presumably  to  be  adopted  cabhabthek 
onlj  on  condition  of  allowing  the  applicants  fiiir  and  remunera-  cabdioak 
tive  tolls  for  such  user  of  their  line.  In  respect  of  the  counter-  ^^'  ^' 
claims^  he  contended  that  the  applicants  were  never  intended  Cbntbal 
by  the  l^ialature  to  bear  the  expense  of  narrow-gauging  the  cabmabthbit 
line  if  tKe  defendants  did  the  work,  and  had  they  themselves  "^^^^q^^ 
undertaken  it,  they  would  have  been  able  to  charge  the  expense 
against  the  defendants  in  addition  to  fiur  tolls  for  the  user  of 
their  line.  That  as  the  enlargement  of  the  station  was  made 
solely  for  the  convenience  of  the  defendants  it  could  give  them 
no  claim  against  the  applicants.  That  the  fact  that  the  appli- 
cants had,  after  the  laying  of  the  narrow-gauge  line,  changed 
tfaeir  gauge  and  adopted  the  line  laid  by  the  defendants  (though 
he  denied  that  any  of  the  rails  used  by  the  defendants  were 
existing  at  the  time  when  the  applicants  became  a  narrow-gauge 
company,  owing  to  the  inferiority  of  the  materials  used)  waa 
totally  immaterial,  since  the  cost  of  the  maintenance  of  the 
whole  line  was  borne  by  the  applicants,  which  rendered  such  a 
course  dearly  op^i  to  the  applicants  at  their  discretion,  and 
that  therefore  the  charges  to  be  paid  by  the  defendants  were 
such  as  would  have  been  payable  had  the  companies  in  the  first 
instance  run  on  the  same  gauge,  without  taking  into  considera- 
tion at  all  the  expenditure  of  the  defendant  company.  He 
asked  the  court  to  consider  that  the  applicants  were  a  com- 
mercial company  entitled  to  a  fair  profit  on  their  undertaking, 
inespective  of  the  fiu^t  that  a  company  which  had  obtained 
compulsory  running  powers  over  their  line  had  Altered 
mto  a  burdensome  agreement  with  the  North  Western  Bail- 
way  Company.  Moreover  he  argued  that  the  defendants 
under  that  agreement  had  power  to  regulate  the  amount 
of  the  through  rates,  and  questioned  the  assertion  of  the 
defendants'  witnesses  tliat  in  the  locality  firom  which  the 
defendants  drew  their  traffic,  feres  could  not  be  raised  without 
a  loss.  Finally,  he  contended  that  the  companies  should  not 
be  treated  as  joint  owners,  and  submitted  to  the  court  as  a  feir 
icale  the  table  of  charges  drawn  up  by  Mr.  Grant,  with  the 
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1874.        exception  that  he  objected  to  a  lesa  charge  being  msAe  ia 
Carmarthen  inspect  of  short-distance,  than  of  long-distance,  traffic 

AND 

Rt.  Co.  ^^^  Court  took  time  to  consider,  and  on  the  24th  of  August 

Central      delivered  the  following  judgment : — 

clm^THw      "  ^^®  ^^  *  ^*^  ^^  which  we  are  called  upon  to  determine 
^^^^^^     the  payment  to  be  made  by  a  railway  company  for  the  use 

aT.  OO* 

under  running  powers  of  a  portion  of  the  line  of  another  com- 
pany. It  makes  the  case  a  little  complicated  that  the  line  of 
rails  so  used  was  adapted  to  the  traffic  of  the  running  company 
at  the  expense  partly  of  that  company.  What  the  payment 
should  be,  with  this  reciprocity  of  aid  in  the  relations  of 
the  two  companies,  has  been  a  matter  of  difference  between 
them  for  a  long  time  past.  There  is,  in  &ct,  an  open 
account  between  them  for  the  use  of  the  running  powers 
fer  all  the  time  since  December,  1867,  and  it  cannot  but 
remain  open  until  the  principle  on  which  it  should  be  com- 
puted is  fixed*  Arbitration  baring  been  tried  to  no  pur* 
pose,  the  two  companies  have  referred  the  matter  for  our 
decision,  under  the  act  which  we  have  been  appointed  to  ad- 
minister. The  claimants  in  the  case  are  the  Carmarthen  and 
Cardigan  Company.  Their  line  is  nineteen  miles  long,  and 
extends  fifty-five  chains,  or  nearly  three  quarters  of  a  mile, 
south  of  Carmarthen,  to  connect  at  the  Myrtle  Hill  Junction 
with  the  South  Wales  section  of  the  Great  Western  Railway 
Company.  The  other  party  to  the  case  is  the  Central  Wales 
«^  SLrtbe.  J.  jTc^p-ny.  Ihd,  K.,  rf  airtc 
miles  in  length  joins  the  Carmarthen  and  Cardigan  Bailway 
at  Abergwilly  Junction,  one  mile  and  ten  diains  north  of 
Carmarthen  station,  and  the  proper  payment  to  be  made  by 
the  Central  Wales  Company  to  the  Carmarthen  and  Cardigan 
Company  for  the  use  of  that  station  and  of  the  one  mile  and 
ten  chains  of  railway  is  the  question  for  our  decision*  The 
line  of  the  Central  Wales  at  its  other  end  at  the  junction  near 
Llandilo  connects  with  the  system  of  the  London  and  North 
Western  Bailway  Company,  who  in  fiict  work  the  Centnl 
Wales  line  for  all  traffic,  through  and  loc«l,  and  also  run 


Ry.  Co. 
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between  Abergwillj  and  Carmarthen  under  the  powers  of  the  1874. 
Central  Wales  Company.  The  line  of  the  Central  Wales  was  cabharthen 
originally  a  branch,  and  was  styled  the  Carmarthen  branch  of  n^^^^^ 
the  Llanelly  Railway.  In  1871  this  branch  and  the  Swansea  Ry.  Co. 
branch  were  severed  from  the  undertaking  of  the  Llanelly  Central 
Company,  and  united  into  an  independent  line  under  the  name  cauh^th^ 
of  the  Swansea  and  Carmarthen  Railways.  In  1873  this  union  ^^^^^ 
was  also  dissolved,  and  the  Carmarthen  branch  has  since  existed 
separately  as  the  line  of  the  Central  Wales  and  Carmarthen  Junc- 
tion Company.  That  company  therefore  occupy  to  the  extent 
of  their  line  the  place  formerly  occupied  by  the  Llanelly  Com- 
pany and  the  Swansea  and  Carmarthen  Company  successively ; 
and  when  we  speak  in  this  judgment  of  the  Central  Wales 
Company,  we  include  in  that  term  their  predecessors  during 
the  periods  of  their  successive  occupation.  We  will  first  notice 
the  claim  of  the  Central  Wales  to  have  the  terms  of  payment 
made  specially  easy  to  them,  on  the  plea  that  under  their  acts 
of  parliament  they  had  the  choice  of  two  ways  of  going  from 
Abergwilly  Junction  to  Carmarthen,  namely,  either  to  use  the 
existing  line  of  the  Carmarthen  and  Cardigan,  subject  to  terms 
for  the  user,  or  to  make  a  new  and  competitive  line,  and  that, 
in  contenting  themselves  with  running  powers  and  forbearing 
fi*om  the  construction  of  a  separate  line,  they  conferred  a  benefit 
upon  the  Carmarthen  and  Cardigan  Company.  In  our  opinion, 
the  manner  in  which  the  Central  Wales  exercised  their  statutory 
option,  tended  as  much  to  their  own  advantage,  as  to  that  of  the 
Carmarthen  and  Cardigan  Company,  and  we  do  not  consider 
that  it  would  be  just,  in  calculating  the  terms  of  payment,  to  have 
r^ard  to  the  circumstance  that  there  was  this  option,  or  to  the 
use  that  was  made  of  it.  We  come  next  to  a  point,  which 
was  put  by  the  other  side.  In  1864  the  Carmarthen  and  Car- 
digan was  broad  gauge,  and  therefore  not  adapted  to  the  narrow- 
gauge  rolling  stock  of  the  Central  Wales.  According  to  the 
act  of  that  year  the  narrow^uging  of  the  portion  of  raUway 
covered  by  the  running  powers  was  to  be  done  by  the  Carmar- 
then and  Cardigan  Company  at  their  own  expense,  or,  if  so 
agreed,  by  the  Central  Wales.  It  was  actually  done  by  the 
Central  Wales  Company,  who  expended  a  sum  exoeeding 
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ig74.        5,000/.,  partlj  on  the  line,  and  partly  on  bofldings  and  sic 

Cabhabthkk  at  the  Cannarthen  station.     The  point  put  by  the  Carmarthen 

Caudioav     ^^^  Cardigan  Company  was  that,  had  the  worn  been  done  at 

Rt.  Co.       their  own  expense,  they  would  have  been  entitled  to  an  extra 

Central      toll  to  recoup  them  that  expense  over  and  abore  the  ordinair 

^^ALBS  AND 

Cabmabthen  toll  fo^  ^c  ^^^ser  of  their  line,  and  that  the  Central  Wales  would 
"^Rt^o!^     receive  ample  allowance  for  having  relieved  them  of  that  expense 
.  by  undertaking  it  themselves  if  they  should  not  be  surcharged 
with  an  extra  toll.     Upon  this  point  we  dissent  fiom  the  view 
of  the  Carmarthen  and  Cardigan  Company.     We  think  that 
what  the  Central  Wales  did  at  their  own  expense  at  a  corre- 
sponding saving  to  the  Carmarthen  and  Cardigan  Company 
should  be  kept  in  view  for  a  further  purpose  than  that  sug* 
gested,  and  that  the  amount  even  of  the  toll  proper  as  it  may 
be  called,  or  ordinary  toll,  should  be  afiected  by  it.     We  will 
now  proceed  to  consider  in  what  form  and  of  what  amount  the 
payment  to  be  awarded  should  be.    It  was  suggested  on  bdialf 
of  the  Central  Wales  that  the  cost  of  the  portion  of  line  and  of 
the  station  being  ascertained,  they  should  pay  interest  on  a 
specific  proportion  of  such  cost,  and  should  then  be  rq^aided 
as  joint  owners,  as  it  were,  with  the  Carmarthen  and  Cardigan 
of  that  much  of  their  property,  and  as  having  purchased  the 
right  to  make  any  use  of  it  that  their  traffic  might  require.   We 
think  it  would  scarcely  be  &ir  to  the  Carmarthen  and  Cardigan 
Company  to  take  this  course,  and  we  prefer  that  they  should  be 
paid  by  tolls,  and  that  the  sums  they  recdve  should  vary  with 
the  actual  traffic  firom  time  to  time.     The  principle  of  a  fixed 
rent,  however,  seems  to  us  not  unsuited  to  one  part  of  the  case, 
and  in  the  sum  we  have  apportioned  for  the  station  it  has  been 
given  a  limited  application.    The  ascertained  cost  of  the  station 
is  15,251/.     It  was  put  at  that  figure  by  the  engineers  on  both 
sides.    We  show  in  a  separate  paper  the  items  composing  the 
total.     Interest  upon  that  sum  at  five  per  cent,  per  annum  for 
rent  and  three  per  cent,  for  maintenance  and  renewals,  amounts 
to  1,220/. ;  and  we  think  the  Central  Wales  should  pay  yearly 
two-sevenths  of  1,220/.,  or  348/.,  the  ratio  of  two  to  seven 
being  the  same  as  the  proportion  which  their  use  of  ih» 
station  bears  to  the  total  use  made  of  it.    We  must,  how- 
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ever,  deduct  from  the  sum  of  348/.>  141/.  by  way  of  interest  at        1874. 
fiye  per  cent,  on  2,823/.,  which  we  find  to  have  been  expended  CAaHARTHSH 

A.ND 

by  the  Central  Wales  on  works  at  the  station,  and  thus  we    cabdioah 
arrive  at  the  sum  of  207/.  as  the  net  payment  to,  be  made  yearly      Ry^Co. 

bv  the  Central  Wales  to  the  Carmarthen  and  Cardigan  for  the     Cbntbal 

.  ,  1      *.    1       ^  t  .         Wales  AKD 

rent,  mamtenance  and  renewal  of  the   Carmarthen  station,  carmabthbh 

For  the  current  station  services,  such  as  superintendence,  por<-  Brfca^ 
terage,  gas,  rates,  &c.,  we  fix  the  Central  Wales*  contribution 
at  150/.  a  year.  There  is  besides  the  agreed  sum  of  60/.  for 
water.  The  three  sums  added  together  make  the  total  annual 
payment  of  the  Central  Wales  under  the  head  of  station  and 
station  services,  417/.  We  will  now  state  our  conclusions 
regarding  the  toll  to  be  paid  for  the  one  mile  and  ten  chains 
of  line.  Much  stress  was  laid  in  the  course  of  the  hearing 
upon  the  sums  paid  for  like  services  by  the  Great  Western 
Railway  Company  to  the  Carmarthen  and  Cardigan,  and  by 
the  Central  Wales  to  the  Llanelly  Company.  Those  cases  do 
not  bear  a  great  resemblance  to  the  present  one,  and  at  best 
they- could  only  show  approximately  what  the  payment  should 
be,  but,  as  it  happens,  the  case  we  are  dealing  with  has  data 
of  its  own,  fi^m  which  every  assistance  for  coming  to  a  con- 
clusion is  to  be  had.  The  one  mile  and  ten  chains  of  line  cost 
or  are  valued  at  10,574/:,  inclusive  of  the  Central  Wales'  out- 
lay of  2,376/.  in  narrow-gauging  the  line  by  the  addition  of  a 
raiL  Seven  and  a  half  per  cent,  upon  this  valuation — namely, 
five  per  cent,  interest  and  two  and  a  half  for  maintenance  and 
renewal — ^would  amount  to  792/.,  and  if  that  sum  were  equally 
divided  between  the  two  companies  in  respect  of  their  making 
an  equal  use  of  this  portion  of  the  Une,  the  share  of  each  would 
be  396/.  But  from  the  share  of  the  Central  Wales  we  must 
deduct  five  per  cent,  on  2,376/.,  eo  that  according  to  this  test 
the  sum  payable  by  the  Central  Wales  should  be  about  278/. 
a-year,  the  remainder  of  396/.  after  subtracting  118/.  We  will 
take  as  another  test  the  earnings  of  the  Centiul  Wales.  In 
1873  the  total  receipts  of  that  company  fix>m  aQ  traffic,  through 
as  well  as  local,  to  and  from  Carmarthen,  were  5,566/.  In  this 
9om  is  included  the  haulage,  under  agreement,  of  the  London 
and  North  Western  Railway  Company,  whose  charge  varies 
from  fifteen  to  twenty-five  per  cent.,  according  to  the  kind  of 
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^^^^-        traffic.     In  it  is  also  included  a  sum  of  1^366/.  for  terminalsy 
Carmabthek  at  the  rates  of  the  clearing-house^  and^  as  appears  hy  the 

AND 

Cabdiqan     evidence  and  by  the  terms  of  the  agreement^  deducted  prior  to 
Ry.^Co.       charging  for  haulage.     In  reference  to  this  allowance  for  ter- 

C£NTBAL      minals.  the  Carmarthen  and  Cardi^can  made  a  claim  to  share 
Wales  and    .  ,  _        - 

Cabmabthen  in  profits  accruing  to  the  Central  Wales  firom  cartage  done  by 

RT?Car  them  at  the  Carmarthen  station^  but  we  do  not  think  there  are 
any  valid  reasons  for  granting  it  {}).  Haulage  and  terminals 
deducted^  the  line  earnings  of  the  Central  Wales  Company  in 
1873  from  Carmarthen  traffic  could  not  have  exceeded  3^360/. 
If  the  local  traffic  were  uniformly  distributed  over  the  run  of 
fourteen  miles  and  thirteen  chains  firom  Carmarthen  to  the 
Llandilo  Junction,  the  average  receipts  per  mile  would  be  a 
clue  to  the  proper  payment  for  the  one  mile  and  ten  chiuns  of 
the  Carmar&en  and  Cardigan  line  included  in  the  longer  dis- 
tance. But  as  the  local  passenger  traffic  between  Carmarthen 
and  the  two  nearest  stations  of  the  Central  Wales  was  not  less 
than  one-half  of  the  whole  local  passenger  traffic,  it  would 
obviously  not  be  fair  to  the  Carmarthen  and  Cardigan  Com- 
pany to  divide  according  to  mileage,  even  to  find  the  minitnHm 
sum  that  should  be  paid,  and  the  value,  therefore,  of  this  parti'* 
cular  test  lies  chiefly  in  enabling  us  to  keep  the  toll  in  due 
proportion  to  the  fiind  out  of  which  it  would  come.  It  may, 
we  think,  be  assumed  that  the  local  traffic  of  the  Central  Wales 
passing  over  the  Carmarthen  and  Cardigan's  portion  of  line  is 
at  least  double  what  it  averages  for  an  equal  distance  upon  the 
Central  Wales'  own  line,  and  upon  a  full  review  of  the  case 
and  full  consideration,  we  are  of  opinion  that  a  toll  would  not 
be  excessive  in  itself  or  out  of  proportion  to  the  fimd  just  men- 
tioned which,  upon  a  traffic  equal  to  that  in  1873,  realized  the 
sum  of  470/.,  out  of  which  the  Central  Wales  would  retain 
118/.  by  way  of  interest  at  five  per  cent,  on  their  expenditure 
of  2,376/.  In  pursuance  of  this  view,  we  have  framed  a  table 
of  rates,  which,  applied  to  the  traffic  of  1873,  produces  the  sum 
of  470/.  It  differs  only  firom  one  of  the  tables  put  in  during 
the  hearing  in  the  rate  or  toll  per  passenger,  which  we  fix  at 
twopence  first  and  -second  class  single,  and  at  threepence  re* 

(0  Se6  port,  p.  62,  n.  (>),  as  to  the  distinction  between   terminals   and 
cartage. 
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turn^  and  at  one  penny  third  class  and  parliamentary  single,         1874. 


and  one  penny  halfpenny  return.     Our  other  rates  and  tolls  Cabmabthbx 
are  the  same  as  in  the  scale  proposed  by  Mr.  Broughton  in  his    caudioan 
evidence.    This  table  of  rates  is  granted  by  us  subject  to  re-      ^^-  ^* 
vision  on  the  demand  of  either  company  at  any  time  during  six     Cemtbal 
months  after  the  expiration  of  the  first  and  every  succeeding  Cabmabtbeh 
period  of  five  years.    We  also  intend  that  the  rates  and  de-     '^^^'oo '^ 
ductions,  both  for  the  station  and  for  the  line,  shall  apply  as 
well  to  the  past  as  to  the  future,  and  we  order  that  any  amount 
found  due  on  the  returns  of  traffic  since  December,  1867,  shall 
be  paid  with  interest  at  five  per  cent,  per  annum  in  the  course 
of  the  next  twelve  months.    We  make  no  order  as  to  costs  (>)•" 


The  following  is  the  Table  of  Bates  firamed  by  the  Bailway 
Conmiissioners,  and  referred  to  in  the  preceding  judgment : — 


lat  Cltts  Single 

2nd  da     do.    ..        ..        •. 
3rd    da  and  Parliamentary     .  • 

Isl    do.  Return  • 

2nd  do.     da    ••        ..        ..        •• 

Srd  do.     do. 

Gooda  Carted    (tons) 

Do.  not  Carted     „ 

Minerals..  „ 

Coals       ..  „      ..         ..        .. 

Live  Stock        

Horses 

GATriagea  

Parcels 

Dogs       


T^aiBc 

of 

1878. 

M63) 
2,345  f 

2d. 

48,178 

Id. 

628) 
998  f 

Sd. 

8,369 

Hd. 

2,956 

2{d. 

7,488 

Hd. 

1,126 

Id. 

9,983 

Id. 

400 

ed. 

149 

id. 

29 

ed. 

6,820 

Id. 

442 

Id. 

81  14 


d. 
0 


200  14  10 

20    6    6 

62  6  1 
30  16  7 
46  16    0 

4  18  10 
41  7  9 
10    0    0 

2    9    8 

0  14  6 
28    8    4 

1  16  10 


£472    3  11 


0)  For  other  dedsiona  npon  the  Mf.  Of.,  post,  p.  47,  and  tit  "  Rail- 
ezerdse  of  ruining  powers,  see  Bala  way,"  in  the  Digest,  ante,  VoL  L 
and  DolgeUy  By.  Co.  y.  Cambrian      p.  21. 


[Solidtors  for  applicants :      Woodroofe  Sf  PlaskiU. 
Solicitors  for  defendants :    S.  F.  !f  H.  NoyesJ] 
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CONVEYANCE  OF  MAILS, 


September  12,  ThE  PoSTMASTER-GeNERAL 

1874. 

». 

The  Highland  Bailwat  Company. 

Conveyance  of  Maili^Juriidietion^  Regulation  of  Railway t  Act,  1873, 

M.  18  4- 19. 

By  lect  18  of  &e  Begalatioii  of  Baflways  Act,  1878,  it  it  enacted,  that  erery 
ndlway  oompany  sball  co&?ay  by  any  train  all  tnch  maila  as  ncy  ba  tendand  for 
oonreyaDoa,  whether  onder  the  chaige  of  a  guard  appointed  by  the  Postmaltc^ 
Greneral  or  not,  and  notwithstanding  that  no  notice  in  writing  requiring  mails  to 
be  conreyed  has  been  giren  to  the  company.  By  sect.  19,  reasonable  remnnentioa 
is  to  be  paid  for  anch  senrioes,  and  by  the  2nd  clause  of  this  section  "any  differanoe 
between  the  Fostmastei^General  and  any  nilway  company  as  to  the  amonnt  of 
anch  remnneration,  or  as  to  any  other  question  arising  under  this  act,  ahaU  be 
decided  by  arbitration  in  manner  profided  by  stat  1  &  2  Vict  e.  98,  or  at  the 
option  of  such  railway  company  by  the  Commissi(mers/' 

Upon  an  application  by  the  Postmaster-Genersl  to  the  Commiasionen  for  sa 
injunction  against  the  Highland  Railway  Company  to  compel  them  to  cany  the 
mails  pursuant  to  the  18th  section,  it  was  objected  by  the  company  that  the  Com- 
missioners had  no  jurisdiction,  as  the  complaint  came  within  the  said  arbitration 
clause,  and  should  be  determined  according  to  the  stat.  1  &  2  Vict,  c  98 ;  but 

ffeld,  that  this  was  not  a  **  difference"  within  the  meaning  of  the  19tfi  sectioa, 
and  that  Hie  words  therein,  "  any  other  question,"  should  be  confined,  by  the 
preceding  particular  worda^  to  questions  of  remuneration,  compensation  and  the 
like. 

This  was  an  application  by  her  Majesty's  Postmaster-General 
against  the  Highland  Railway  Company^  calling  upon  them  to 
show  cause  why  a  writ  of  injunction  should  not  issue  against 
them,  enjoining  them  to  convey,  in  due  conformity  with  the 
18th  section  of  the  Begulation  of  Railways  Act,  1873,  all  such 
mails  as  might  be  tendered  for  conyeyance  by  any  trains  to 
their  respective  destinations,  and  whether  under  the  charge  of 
a  guard  appointed  by  the  Postmaster-General  or  not,  and  also 
enjoining  them  to  afford  all  reasonable  fiu^ilities  for  the  receipt 
and  delivery  of  mails  at  the  stations  upon  the  said  railway, 
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without  r^ttiriog  them  to  b«  booked  or  weighed  or  otherwise  ^^^^ 

debredy  and  also  refltraininff  the  said  company  from  iQterposiiig  PoeniMm- 
anj  delay,  interruption,  or  hindrance  whatever  in  the  trane-  ^^ 

mmon  and  delivery  of  her  Majesty's  mails  over  and  upon  the  ^J^  q^ 
said  railway.  The  application  contained  several  instances  of 
alleged  obetruction  and  delay  in  the  conveyance  and  delivery  oi 
maib  on  the  part  of  the  company.  The  company,  by  their 
answer,  first,  olgected  to  the  jurisdiction  of  the  BaUway  Com- 
missioners, on  the  ground  that  the  difference  should  be  settled 
by  arbitration,  as  provided  by  the  stat.  1  &  2  Vict  o.  98 ;  and, 
leoondly,  denied  the  statements  of  &ct  in  the  application. 

The  Attorney" General  (Sir  Richard  Baggallay\  C.  7\ 
Simpeon,  and  Caeeerley  appeared  for  the  applicants. 

Sir  William  Harcourt,  Q.C.,  and  Speneer  Sutler  for  the 
defendantd. 

Upon  the  Attorney"  General  opening  the  case,  the  Court  said 
that  they  would  hear  counsel  upon  the  question  of  jurisdiction 
before  going  into  the  merits. 

Sir  William  Harcourt  for  the  Company. — The  Court  have 
no  jurisdiction  in  this  case.  The  provisions  of  1  &  2  Vict, 
c  98,  as  to  arbitration,  are  contained  in  sects.  16—18.  By 
sect  16  it  is  enacted,  that  '^  in  all  cases  in  which  the  Post- 
master-Greneral,  and  any  company  of  proprietors  of  any  rail- 
way, shall  not  be  able  to  agree  on  the  amount  of  the  remu- 
neration or  compensation  to  be  paid  by  the  Postmaster- 
General  to  such  company  of  proprietors  for  any  serrices 
performed  or  to  be  performed  by  them,  the  same  shall  be 
referred  to  the  award  of  two  persons,  one  to  be  named  by 
the  Pofitmaster-Greneral*  and  the  other  by  such  company." 
The  provisions  of  the  Begulation  of  Bailways  Act^  1873,  as 
to  the  conveyance  of  mails,  are  contained  in  sects.  18, 19.  By 
sect  18, ''  every  railway  company  shall  convey  by  any  train  all 
such  mails  as  may  be  tendered  for  conveyance  by  such  train^ 
whether  such  mails  be  under  the  charge  of  a  guard  appointed 
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^^^^-        by  the  Postmaster-General  or  not,  and  notwithstanding  that 
■FoBTMABTEB-  no  notice  in  writing  requiring  mails  to  be  conveyed  by  such 
9.  train   has  been  given  to  the  company  by  the  Postmaster- 

^j^^^    General.     Every  railway  company  shall  afford  all  reasonable 
&cilities  for  the  receipt  and  delivery  of  mails  at  any  of  their 
stations  without  requiring  them  to  be  booked  or  interposing^ 
any  other  delay.     Where  the  mails  are  in  charge  of  a  guard 
appointed  by  the  Postmaster-General,  every  railway  company 
shall  permit  such  guard,  if  he  think  fit,  to  receive  and  deliver 
them  at  any  station  by  himself  or  his  assistants,  rendering  him 
nevertheless  such  aid  as  he  may  require."    And  by  sect.  19, 
*'  every  railway  company  shall  be  entitled  to  reasonable  remu- 
neration for  any  services  performed  by  them  in  pursuance  of 
this  act,  with  respect  to  the'  conveyance  of  mails,  and  such 
remimeration  shall  be  paid  by  the  Postmaster-General.     Any 
difference  between  the  Postmaster-General  and  any  railway 
company  as  to  the  amount  of  such  remuneration,  or  as  to  any 
other  question  arising  under  this  act;  shall  be  decided  by 
arbitration  in  manner  provided  by  1  &  2  Vict.  c.  98,  or,  at 
the  option  of  such  railway  company,  by  the  commissioners." 
The  Act  of  1873  is  headed — "  An  Act  to  make  better  provisions 
for  carrying  into  effect  the  Railway  and  Canal  Traffic  Act  of 
1854,  and  for  other  purposes  connected  therewith.''    The  Bail- 
way  and  Canal  Traffic  Act  of  1854  has  no  relation  to  any 
transactions  between  the  Post  Office  and  railway  companies. 
The  Act  of  1873  has  relation  only  to  the  Act  of  1854,  and  gives 
a  more  effective  and  summary  operation  to  that  act  by  substi- 
tuting the  commissioners  for  the  Court  of  Common  Pleas. 
The  statute  which  really  regulates  proceedings  as  between  the 
Post  Office  and  railway  companies  is  the  1  &  2  Vict  c  98, 
although,  as  between  the  public  and  the  railway  companies, 
the  Act  of  1854  is  still  the  governing  act     If  it  had  been  the 
intention  of  the  legislature  to  have  transferred  to  the  commis- 
sioners the  jurisdiction  as  between  the  Post  Office  and  the 
^railway  companies,  what  they  would  have  done  would  have 
been  to  have  given  to  the  commissioners,  and   transferred 
generaQy,  the  jurisdiction  under  the  1  &  2  Vict  c  98,  just  as 
ihey  did  the  jurisdiction  under  the  Railway  and  Canal  Traffic 
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Act  of  1854.    The  question  at  issue  resolves  itself,  after  all^         1871. 

into  one  of  remuneration,  and  it  has  been  decreed  by  parlia-  fostmabtea- 

ment  that  all  such  questions  should  be  settled  hj  arbitration  ^^^^^ 

in  the  manner  provided  by  the  1  &  2  Vict.  c.  98.  ^r  ^^r^^ 

The  Attorney-General  for  the  Postmaster-General. — The 
case  at  issue  is  in  all  respects  within  the  jurisdiction  of  the  com- 
missioners. The  statute  1  &  2  Vict.  c.  98,  was  for  the  purpose 
of  securing  the  right  of  the  Postmaster-General  to  have  the 
mails  conveyed  by  trains.  Then  certain  alterations  were  made 
in  the  law  by  the  Act  of  1873.  It  is  provided  by  sect.  6,  that 
''any  person  complaining  of  anything  done,  or  of  any  omis- 
don  made,  in  violation  or  contravention  of  sect.  2  of  the  Rail- 
way Act,  1854,  or  of  sect.  16  of  the  Regulation  of  Hallways 
Act,  1868,  or  of  this  act^  may  apply  to  the  commissioners, 
who  shall  have  jurisdiction  to  hear  and  determine  all  such 
complaints.  The  1  &  2  Vict.  c.  98,  merely  gave  a  power  to 
arbitrators  to  assess  remuneration  and  compensation  ;  not  power 
to  grant  an  injunction  or  anything  equivalent  to  an  injunction. 
The  defendants  have  contravened  the  statute  in  not  giving  all 
'^reasonable  facilities"  in  their  power  for  the  conveyance  of 
her  Majesty's  mails,  and  it  is  the  office  of  the  commissioners 
nnder  the  Act  of  1873  to  deal  with  all  such  cases  of  violation  of 
its  enactments. 

The  Court  at  once  proceeded  to  deliver  judgment,  holding 
that  they  had  juriadiction  in  the  matter.  They  said  that  the 
complaint  of  a  violation  of  one  of  the  sections  of  the  Act  of  1873 
was  not  a  "  difference''  within  the  meaning  of  sect.  19  of  that 
act,  the  distinction  between  complaints  and  differences  was 
drawn  in  sects.  6, 8, 9, 19,  and  other  provisions  of  the  act ;  that 
Beet  6  clearly  gave  the  commissioners  jurisdiction  over  any 
case  in  which  it  was  alleged  that  the  Act  of  1873  had  been 
infringed;  that  the  words  "any  other  question"  in  sect.  19 
must  be  confined  by  the  preceding  particular  words  "such 
remuneration,"  and  be  taken  to  apply  to  differences  efusdem 
ffeneru,  for  that  otherwise  full  effect  would  not  be  given  to 
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1874.        gect  6  of  the  act ;  ftnd  that  while  questions  of  account,  ccnn- 

FosTMABTEB-  pcnsatiou    and  remuneration  were    properly   the    subject  of 

«.  arbitration^  the  violation  of  a  substantive  enactment  was  more 

^STco^    properly  left  for   the  tribunal  to  which  was  entrusted  the 

carrying  of  the  act  into  execution  ('). 

(*)  Soon  after  the  deliTeiy  of  this     paitiei  npon  tenns  uranged  between 
judgment,  the  case  was  settled  hy  the     them. 

[Solicitor  for  applicant:   fF.  H.  A$hur$L 
Solicitors  for  defendants :   WilliatnM  ^  JamtM.'] 


(     39     ) 


COAL  TRAFFIC. 


Ins  NiTSHILL  AND  LsSBfAHAQOW  COAL  COMPANT  October  6, 

7,18, 


v. 
Thb  Caledonian  Railway  Company. 

CmI  IhijgU-^Same  J}e$eripti9%  tf  ffcodi—  Undue  Pr^erenee  and  Pr^udiee— 
RaiUeay  and  Canal  JVuffic  Act,  1854^  $.  2'~Regulaiion  of  BaUwaye  Act, 
1S73, 1.  6. 

A  nilwaj  oompany  carried  coal  to  G.  for  Bhipment,  from  collieries  litiiate  on 
different  bnnehea  at  their  line.  On  one  brandi  the  eon^iany  chained  diiEerent 
nto  per  ton  p«r  nrile  for  the  aurii^  of  difEerent  deecripdoiiB  of  eoal^asas  eoel 
nto  Bud  a  coounon  coal  rate.  No  such  claasificatlon  was  made  on  the  other 
InacL 

Ctnnel  coal  (die  only  coal  Ffeieed  bj  the  complainants)  wm  the  only  eoel 
diiiged  it  the  gaa  coal  rate,  splint  coal  being  classed  as  common  ooaL 

The  gas  prodoced  from  splint  coal  is  inferior  in  quality  and  quantity  to  that 
pfoduted  fiom  an  equal  amonnt  of  cannel  coal,  but  both  are  nsed  in  difFennt 
fnportioM  for  mixing  with  common  eoal  in  the  mannfactnre  of  gas^  for  the 
purpose  of  increasing  its  illuminating  power. 

Found,  as  a  matter  of  fact,  that  splint  coal  and  cannel  coal  had  enough  in 
eoomion  of  gaa-^rodncing  quality  to  be  competitlre,  and  to  make  tiiem  ooob- 
merdsllyand  substantially  of  the  same  description  for  the  purpose  for  which 
thsy  were  uaed»  and  that  the  cost  of  conveyance  to  the  railway  company  of  iplint 
sod  cannel  coal  was  the  same ;  and  therefore 

Beid,  that  the  caniage  of  cannel  coal  and  splint  coal  by  the  railway  company 
at  nueqoal  niteB  per  ton  per  mile  was  an  undue  prejudice  to  the  cemplainaAts. 

Held,  also,  that  if  by  reason  of  the  gradients  or  otherwise  the  cost  of  conveyance 
of  the  coal  to  the  railway  company  on  the  one  branch  was  ditferent  from  the  cost 
en  the  other,  a  proportionate  difference  mi^t  be  made  by  the  railway  conpany 
in  the  milaage  rate. 

Tms  Tras  an  application  bj  the  Nitshill  and  Lesmahagow  Coal 
Companj,  under  the  2nd  section  of  the  Railway  and  Canal 
Traffic  Act,  1854  (^),  for  an  injunction  to  restrain  the  Caledonian 
Bailway  Company  from  charging  the  complainantB  more  fyt 
the  carriage  of  their  coals  to  Granton  than  thej  charged  otiier 
ooDierf  owners,  and  tiiereby  subjecting  the  complainants  to 
undue  prejudice. 

(*)  Ante,  Vol.  I.  p.  1. 
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^^^^'  Littler,   Q.C.,   and   ShiresM    Will  appeared  for  the  oom- 

NiTBHiLL     plainants. 
AND  Lesma- 

HAOOW 

Coal  Co.  The  Solicitor-General  {Holker,  Q.C.),  and  Fember,  Q.C., 

Caledonian  for  the  defendants. 
Bt,  Co. 

It  appeared  from  the  pleadings  and  eyidenoe  that  the  com- 

phunants  were  the  owners  of  a  colliery  situate  at  Lesmahagow, 

in  the  county  of  Lanark,  called  the  "  Southfield  CoUierj," 

within  a  short  distance  of  which  were  two  other  collieries,  the 

Longlee  and  Auldton  Collieries,  belonging  to  Messrs.  Thoniton 

&  Co.  and  Mr.  Spencer  respectively.     Near  Wilsontown,  in  the 

same  county,  was  a  colliery  belonging  to  the  Haywood  Coal 

Company.     In  the  course  of  their  business  the  complainaots, 

Messrs.  Thornton  &  Co.,  Mr.  Spencer,  and  the  Haywood  Coal 

Company,  sent  by  the  defendant  company  large  quantities  of 

coal  from  their  respective  collieries  to  Granton,  on  the  Frith 

of  Forth,  for  shipment.     On  the  Lesmahagow  branch  of  the 

defendant  company*s  line,  on  which  all  the  said  collieries  except 

the  Haywood  Colliery  (which  was  situated  on  the  Wilsontown 

branch)  were  situated,  the  cannel  coal,  the  only  coal  raised  bj 

the  complainants,  was  charged  at  a  gas  coal  rate,  while  the 

splint  and  common  coal  raised  by  the  owners  of  the  other 

collieries  were  carried  at  a  lower  or  common  coal  rate. 

Littler,  Q.C.,  for  the  complainants,  urged  that  as  the  secdon 
of  the  Caledonian  Railway  Companies  Act  which  fixed  the 
maximum  rates  which  the  company  might  charge  for  the 
carriage  of  goods  and  minerals,  made  no  reference  to  difierent 
descriptions  of  coal,  they  were  bound  to  charge  the  same  rate 
for  every  description  of  coal ;  and,  moreover,  that  if  it  were 
lawful  in  any  case  to  make  a  distinction  between  different 
classes  of  coal,  it  could  not  be  done  in  the  case  of  descriptions 
of  coal,  which,  in  fact,  competed  in  the  market,  and  were  com- 
mercially the  same  for  gas  making.  He  called  Mr.  Horatio 
Brothers,  one  of  the  Gas  Light  and  Coke  Company's  engineer, 
who  gave  evidence  to  the  effect  that  his  company  had  entered 
into  a  contract  for  the  supply  of  a  large  quantity  of  spUnt  coal, 
which  would  enable  them  to  use  in  the  manufacture  of  their 
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gas  a  smaller  quantify  of  the  complainants'  cannel  coal,  of        1874. 
which  they  were  large  consumers;  and  Dr.  William  Wallace,     nitshill 
gas  examiner  of  the  city  of  Glasgow,  who  gave  evidence  as  to   ^^^  Lbsma- 
the  illuminating  power  of  gas  made  from  splint  coal,  and  the      Coal  Co. 

mm 

&ct  of  its  employment  during  the  last  few  years  in  the  manu-  Caledonian 
fectureofgas.  I^y.Co. 

The  Solidtor^Generaly  for  the  railway  company,  argued  that 
they  were  entitled  to  charge  what  rates  they  pleased  for  dif- 
ferent kinds  of  coals,  provided  they  did  not  exceed  the  maxi- 
mum rates  permitted  by  parliament,  and  pointed  out  the 
inconvenience  of  binding  the  company  to  adhere  solely  to  the 
classification  of  goods  and  minerals  contained  in  the  maximum 
rates  claose  of  their  act,  which  would  compel  them  to  carry 
valuable  articles  requiring  careful  handling,  and  of  which  the 
company  were  to  some  extent  the  insurers,  at  the  same  rates 
which  they  charged  for  articles  practicaUy  quite  distinct  and  of 
greatly  inferior  value.  He  urged  that  the  cannel  coal  of  the 
complainants  was,  in  a  commercial  sense,  an  article  totally  dis- 
tinct firom  every  other  kind  of  coal  carried  by  the  defendants, 
and  called  Mr.  Thomas  Hawksley,  engineer,  in  proof  of  his 
assertion.  He  also  called  the  general  goods  manager  of  the 
defendant  company  to  show  that  the  Lesmahagow  branch  was 
most  expensive  in  its  original  cost  and  also  in  working,  and  that 
the  existence  of  steep  gradients  against  the  load  necessitated  the 
employment  of  additional  engines  for  a  distance  of  fifteen  miles. 

Littler^  Q.C.,  in  reply,  cited  Ransome  v.  Eastern  Counties 
Ry.  Co.(^);  Oxlade  v.  North  Eastern  Ry.  Co.  (No.  1)0); 
and  Harris  v.  Cockermouth  Ry.  Co.  (*). 

The  Court  took  time  to  consider,  and  on  the  13th  of  October 
delivered  the  following  judgment : — 

This  is  a  complaint  of  undue  preference  in  the  conduct  of 
coal  traffic  by  railway.     The  line  of  the  Caledonian  Company 

(»)  Ante^  VoL  L  p.  SS.  (»)  Id,  p.  97. 

(•)  Id.  p.  72. 
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^^^*-        from  Edinbuz^h  to  Glasgow  through  Carstaira  haa,  at  a  dis- 
NiTSHiLL      taoM  of  tweoty-one  miles  from   Edinburgh,  a  short  bcaack 
BAoow       called  the  WilsOQtown  branch,  where  there  is  a  coUierj  belong- 
ing  to  the   Haywood  Coal  Company,  and  further  on,  at  a 


COAL  Co. 


longer  branch,  called  the  Leamahagow  branch,  on  which  art 
Bituat«d  the  Longlee,  the  Auldton  and  the  Southfield  CoUieries, 
whose  respective  owners  are  Messrs.  Thornton  &  Co.,  Mr. 
Spencer,  and  the  complainants  in  this  case,  the  Nitihill  and 
Lesmahogow  Coal  Company. 

Coal  from  all  these  four  collieries  is  sent  to  the  port  of 
Oranton  orer  the  Caledonian  line  for  shipment  to  London  and 
elsewhere,  and  on  the  Lesmahagow  branch  the  railway  ooin- 
pany  have  two  rates  for  coal  to  that  port,  a  gas  coal  rate  and  a 
common  coal  rate,  but  cannel  coal  is  the  only  ooal  diarged  at 
the  gas  ooal  rate.  The  railway  company  have  no  similar 
classification  on  the  Wilsontown  branch ;  and  from  that  haati 
to  Oranton  they  carry  all  coal,  including  caonel,  at  the  same 
rate,  a  rate  per  mile  rather  over  the  Lesmahi^w  imte  (ca  com- 
moQ  coal. 

The  only  cannel  coal  at  present  sent  to  Granton  from  the 
Leamahagow  and  Wilsontown  branches  is  from  the  cont- 
plaiBBots'  colliery  at  Southfield,  and  they  complain  that  as 
undue  preference  is  given  to  Messrs.  Thornton,  Mr.  Spencer, 
and  the  Haywood  Company,  by  the  lower  rate  at  which  their 
ooal  is  carried  to  Granton ;  and  they  say  that  &eir  particular 
description  of  traffic,  the  traffic  from  their  own  colliery,  is 
subjected  to  an  nndue  disadvantage  as  a  otmsequenoe ;  add  there 
cftn  be  no  doubt  that  if  thia  can  be  shown  to  be  the  oaee  in  any 
respect,  they  are  entitled  to  relief  anitx  the  Railway  Trlffic 
Act. 

It  was  put  to  UB  that  the  preference  involved  in  the  lower 
rate  was  undue  becauae  the  Caledonian  Company  had  sot,  so  it 
was  alleged,  power  under  their  special  Act  of  1866  (29  &  30 
Vict,  c  342)  to  have  more  duui  one  rate  in  force  at  a  time  fi>r 
coal  of  every  kind.  Aa  we  remarked  In  the  course  of  the 
hesring,  if  this  were  so,  it  would  not  be  the  Traffic  Act  of  1W4 
thit  would  be  tranagressed,  hut  the  special  Act,  and  we  have  do 


COAL  TRAFFIC. 


4S 


jurifediction  to  enforce  obedience  on  the  part  of  railway  com- 
panies to  their  special  acts  (')•    We  may,  howeveri  say  that  the 


(>)  Jndireetlf,  the  commissioners  by 

their  decisioiis  tend  to  the  enforcement 

of  special  acts,  as  their  violation  by  the 

railway  company  wonld  doubtless  be 

often  ti^eated  as  ooncloaive  evidence  of 

the  preference  or  prejudice  being  nndae, 

and  would  prevent  the  company  from 

offering  a  justification  to  the  charge 

brought  against  them  undertheBailway 

Traffic  Acts ;  but  the  power  of  direct 

enforcement  of  these  special  acts  is  not 

tested  in  the  commissioners,  but  in  the 

Board  of  Trade,  under  7  &  8  Vict 

c.  85,  ss.  17  and  18,  whereby  it  is 

soacted  as  follows  : — 

Ssd  17.  That  whenever  it  shall  appear 
to  the  lords  of  the  said  committee  [i.  e,, 
the  Board  of  Trade]  that  any  of  the 
provisions  of  the  several  acts  of  par- 
liament regulating  any  railway  com- 
pany, or  the  provisions  of  this  act  or  of 
any  general  act  relating  to  railways, 
have  not  been  complied  with  on  the 
part  of  any  railway  company  or  any  of  its 
officers,  or  that  any  railway  company 
has  acted  or  is  acting  in  a  manner  nn- 
iothozized  by  the  provisions  of  the  act 
or  acts  of  parliament  relating  to  such 
railway,  or  in  excess  of   the  powers 
given  and  objects  defined  by  the  said 
•et  or  acts,  and  it  shall  ah»  appear  to 
the  lords  of  the  said  oommittee  that  it 
would  be  for  the  public  advantage  that 
the  company  should  be  restrained  from 
BO  acting,  the  lords  of  the  said  com- 
nuttee  shall  certify  the  same  to  her 
Vftittty's  Attorney-General  for  Eng- 
)«&&  tv  Inland,  or  to  the  Lord  Ad  vocate 
for  Scotlsiid,  as  the  case  may  require  ; 
udthereupon  the  said  Attorney-General 
or  Lord  Advcxaite  shall,  in  case  such 
deltiilt  o!  the  railway  company  shall 
CQQBit  of  non-compliance  with  the  pro 
vWkHii  ol  the  act  or  acts  relating  thereto 
te  of  this  act,  or  of  any  general  act 
rtlstbg  to  railways,  proceed  by  inform 
»*tioo,  or  by  action,  bill,  plaint,  suit  at 
^^  or  in  equity,  or  other  legiil  pro- 
**^ltg,  as  the  eaie  may  require,  t6 
'•^^er  mch  penalties  and  forfeitures, 


or  otherwise  to  enforce  the  due  perform- 
ance of  the  said  provisions,  by  such 
means  as  any  person  aggrieved  by  such 
non-complianoe,  or  otherwise  authorized 
to  sue  for  such  penalties,  might  employ 
under  the  provisions  of  the  said  acts ; 
and  in  case  the  default  of  the  railway 
company  shall  consist  in  the  oommis- 
sion  of  some  act  or  acts  unauthorized 
by  law,  then  the  said  Attorney-General 
or  Lord  Advocate,  upon  receiving  such 
certificate  aft  aforesaid,  shall  proceed  by 
suit  in  equity,  or  such  other  legal  pro- 
ceeding as  the  nature  of  the  case  may 
require,  to  obtain  an  injunction  or  order 
(which  the  judge  in  equity  or  other 
judge  to  whom  the  application  is  made 
shall  be  authorized  and  required  to 
grant,  if  he  shall  be  of  opinion  th&t  the 
act  or  acts  of  the  railway  company  com* 
plained  of  is  or  are  not  authorized  by 
law),  to  restrain  the  company  from 
acting  in  such  illegal  manner.  Or  to 
give  such  other  relief  as  the  nature  of 
the  case  may  require. 

Sect  18.  Provided  always,  and  be 
it  enncted,  that  no  such  cerdfleste  as 
aforesaid  shall  be  given  by  the  lords  of 
the  said  committee  until  twenty-one 
days  after  they  shall  hare  given  notice 
to  the  company  against  or  in  relation  td 
whom  they  shall  intend  to  give  such 
certificate  of  their  intention  to  give 
such  certificate ;  end  that  no  legal  pro- 
ceedings shall  be  oommetaeed  undet  the 
authority  of  the  lords  of  the  said  com- 
mittee against  eny  railway  company 
for  any  offence  against  any  of  the 
several  acts  relating  to  railways  or  this 
act,  or  any  general  act  relating  to  rail- 
ways, except  upon  such  certificate  of 
the  lords  of  the  said  committee  as  af6re« 
said,  and  within  one  year  after  suck 
offence  shall  have  been  committed. 

It  would  Seem  to  be  advisable  to  ex- 
tend to  the  railway  comiAissiouers  this 
power  of  direetly  enforcing  obedience 
by  railway  companies  t6  the  prOvislonft 
of  their  speciriil  acta. 


1874. 

NiTSHILL 

AlO)  LSSMA- 

HAOOW 

Coal  Co. 

Caledonian 
By.  CO. 
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^^'tj^ special  act  of  this  company  authorizes  the  imposition  of  toUs 

NiTBuiLL  not  exceeding  certain  smns  for  *'  all  coal"  conveyed  upon  the 
HAoow  *  ^^  >  ^^  ^^  ^^  nowhere  expressly  requires  the  railway  com- 
Coal  Co.  p^ny  to  have  the  same  toll  for  all  the  different  kinds  of  coaL 
CALEDONIA!}  Ou  the  othcr  hand,  giving  every  latitude  of  construction  to 
the  act,  it  is  at  tiie  most  permissive)  and  it  does  not  appear  to 
us  (as  we  tmderstood  the  counsel  for  the  railway  company 
to  argue)  that  it  would  be  a  sufficient  answer  to  a  complaint  of 
preference  under  the  Railway  Traffic  Act,  nuide  in  respect  of 
things  of  different  kinds  or  differing  as  cannel  may  fiom  other 
coal,  to  say  that  the  articles  compared  are  different,  that  a 
great  difference  in  value  is  proof  of  the  difference  in  kind,  and 
that  a  railway  company  having  power  in  point  of  law  to  cany 
different  articles  at  different  rates  cannot  be  reached  under  the 
Traffic  Act,  and  are  under  no  obligation  to  justify  or  gire 
reasons  for  the  way  in  which  they  may  choose  to  exercise  this 
statutory  power. 

In  the  case  before  us,  however,  it  is  denied  that  the  articles 
carried  by  the  company  at  different  rates  are  different,  or  so 
different  as  not  to  clash  with  each  other  in  the  market.  The 
coal  of  the  complainants  is  cannel,  and,  according  to  the 
evidence  of  Dr.  Wallace,  is  used  only  for  gas.  The  coal  of  the 
other  collieries  is  common  coal,  with  seams  in  it  of  splint  coa], 
which  is  easily  separated  in  the  working.  This  splint  is  carried 
to  Granton  at  the  common  coal  rates ;  and  the  complainants 
say  that  splint  coal  yields  such  a  quantity  and  quality  of  gas,  as 
to  affect  the  demand  for  cannel,  and  that  their  &ir  interests  are 
prejudiced  by  the  inequality  in  the  tolls  for  the  two  articles. 

The  evidence  in  the  case,  we  observe,  was  all  with  reference 
to  splint.  Nothing  was  said  to  show  that,  as  between  common 
coal  generally  and  cannel,  any  competition  existed  which  could 
make  their  relative  rates  of  carriage  of  importance.  We  con- 
sider, therefore,  that  as  to  common  coal  as  a  class  no  case  has 
been  made  out  against  the  railway  company,  to  whom  it  is  due 
to  say  that  they  seem  to  have  fixed  their  rate  for  common  ooal 
with  no  other  object  than  the  better  to  compete  at  Granton  with 
the  North  British  Eailway  Company ;  and  the  question  is  now 
narrowed  to  this — ^whether  splint  and  cannel  have  enough  in 
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common,  in  respect  of  their  gas*producing  qualities  and  of  the        ^^74. 
uses  to  which  they  are  applied,  to  be  competitiye,  and  to  make     Nitshill 

AWT)  T  ICflMA^ 

it  a  preference  or  prejudice  under  the  Traffic  Act  if  they  are       haoow 
carried  under  similar  conditions  at  unequal  rates,  and  whether      ^^  ^' 
an  undue  preference  is  created  by  the  rates  at  which  they  are  Caledoniak 
carried  to  Granton  by  the  Caledonian  Railway  Company. 

Splint  is  used  for  gas,  but  it  is  quite  recently,  one  witness 
said  within  the  last  two  years,  that  attention  has  been  directed 
to  its  value  for  that  purpose.  According  to  Mr.  Hawksley 
splint  and  cannel  both  make  a  rich  gas,  and  differ  only  in  the 
degree  in  which  they  yield  it.  Coal,  he  said,  is  cannel  or  splint, 
according  as  the  equivalent  in  pounds  of  sperm  of  the  gas  per 
ton  is  above  or  below  a  specified  quantity.  Splint,  another 
witness  said,  can  be  used  like  cannel  to  raise  the  illuminating 
power  of  gas  made  firom  common  coal.  The  Gas  Light  and 
Coke  Company  in  London  find  they  can  do  with  five  per  cent, 
less  of  cannel  by  using  the  spliixt  firom  the  Haywood  Colliery, 
and  they  have  made  a  contract  with  the  Haywood  Company  to 
supply  them  with  60,000  tons  of  their  splint.  They  pay  I5s»  6d. 
a  ton  for  splint,  firee  on  board  at  Granton,  against  38^.  for 
cannel,  and  such  a  difference  in  price  must  go  fiir  to  equalize 
the  value  of  the  two  articles  as  material  for  the  manufiu^ure  of 
gas.  It  appears  to  us  upon  the  whole  that  the  two  articles 
cannot  but  be  regarded  as  competitive,  and  that  there  ought 
not  to  be  any  difference  in  the  rates  at  which  they  are  carried. 

The  present  rates  are  these :  The  complainants  are  charged 
for  their  cannel  a  gas  coal  rate  of  5s*  l^cf.  per  ton  for  a  run  of 
fifty-seven  miles  to  Granton,  and  the  Longlee  and  Auldton 
Collieries  for  their  splint  a  common  coal  rate  of  Ss.  lO^d,  for 
fifty-four  miles.  The  rate  to  the  Haywood  Company  for  splint 
and  aQ  other  coal  fix)m  the  Wilsontown  branch  to  Granton,  a 
distance  of  twenty-six  miles,  is  2s.  a  ton.  These  rates  make 
a  dear  separation  between  the  cannel  of  the  complainants  and 
splint  coal,  and  as  the  quality  of  coal  does  not  affect  the  cost  of 
carriage  to  the  railway  company,  we  are  of  opinion  that  the  two 
kinds  of  coal  ought  to  receive  the  same  treatment.  It  was  con- 
tended for  the  railway  company  that  there  would  be  no  in- 
equality in  having  the  rates  on  different  scales  as  between  the 
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1B74.        two  lines^  because  of  their  diflference  in  cost  of  construction  and 
NzTffHiLL     in  cost  of  working,  the  Wilsontown  line  being  of  easy  gradientB, 
HAoow       while  on  the  Lesmahagow  line  assistant  eng^es  are  employed 
UOAL  u).     Y^^  ^^^  company  upon  an  incline  for  a  distance  of  fifteen  miles 
^^T^?^  to  enable  them  to  carry  foil  train  loads(*).     We  think  it  will 
be  right  to  guard  against  precluding  the  railway  company,  if  it 
costo  them  more,  all  things  considered,  to  carry  over  the  one 
line  than  the  other,  firom  making  a  proportionate  diffisrence  in 
their  mileage  rates ;   and,  therefore,  although  the  rates  above 
quoted  show  that  at  present  for  the  carriage  of  common  coal  to 
Granton  the  rate  per  mile  is  less  and  not  more  from  the  Les- 
mahagow branch  than  from  the  Wilsontown  branch,  we  shall, 
while  enjoining  the  Caledonian   Company  not  in  foture  to 
charge  the  complainants  for  the  carriage  of  their  coal  more  than 
they  charge  for  the  carriage  of  splint,  provide  that  due  regazd 
may  be  had  to  the  circumstances,  if  any,  which  make  a  diSst- 
ence  in  the  cost  of  carriage  to  the  railway  company,  and  a 
variation  made  to  the  extent  which  such  circumstances  ntay 
justify. 

Upon  Mr*  Littler*i  asking  whether  there  would  be  any  order 
as  to  costs,  the  Court  said  that  there  would  not,  as  the  nulwaj 
company  were  justified  in  having  the  question  decided. 

(*)  As  to  difference  of  charge  on      inclines,  see    BelUdyke  Coal  t>*  ▼• 
account  of  the  extra  expense  of  working      North  British  Ry.  Cb.,  ptnt. 

[Solicitors  for  applicants :    Loch  8f  Maclaurin,  for  Bannatyne, 
Kirkwood  $f  McJanet^  Glasgow. 
Solicitor  for  defendants :    A.  Graham^  for  7.  Kerty  Glasgow.] 
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The  Bala  and  Dolgellt  Railway  Company  November  2, 

3,10, 
V,  

Thb  Cambrian  Railway  Company. 

Manning  Powers — Chnditiont  on  which  granted — ParHei-^J^oard  qf  Trade 

ArHtratient,  ^o.  Act,  1874, «.  6. 

The  B.  &  D.  Hailwajr  CompaDy  had  powers  under  their  special  act  of  mQuin^ 
OTer  the  railway  of  the  C.  Railway  Company,  and  the  terms  and  conditions  upon 
which  they  were  to  exercise  each  powers  for  through  passenger  trafBc  were  re- 
ferred to  Uie  decision  of  the  Railway  Commissioners. 

It  speared  that  the  O.  W.  Railway  Company  worked  the  line  of  the  B.  &  D. 
Company,  and  would  exercise  the  rnnning  powers  so  claimed. 

Heidf  that  the  0.  W.  Company  shonld  he  made  parties  to  the  arhitration;  that 
the  toll  to  he  paid  for  the  rnnning  powers  should  he  a  mileage  proportion  of  the 
through  fares  less  government  daty,  and  a  percentage  (20  per  cent.)  for  working 
expenses,  and  that  the  conditions  of  the  exercise  of  each  powers  should  he  (1)  that 
if  the  nuuiing  company  required  works  to  he  constructed,  they  shonld  bear  the 
Goet  in  the  first  instance,  the  owning  company  paying  them  five  per  cent  upon  the 
outlay;  (2)  that  the  hours  of  arriyal  and  departure  of  the  trains  of  the  rnnning 
company  should  be  fixed  by  them,  and  if  objected  to  by  the  owning  company, 
ahonld  be  fixed  by  the  commiuionen;  and  (8)  that  in  the  interest  of  public  safety 
the  trains  of  the  running  company,  in  passing  along  a  riaduct,  which  crossed  an 
cstnaiy  of  the  sea,  shonld  not  exceed  in  weight  the  ordinary  goods  trains  of  the 
owning  company,  nor  in  speed  the  ordinary  passenger  trains  ot  the  owning  com- 
pany. 

The  commissioners  made  the  percentage  for  working  expenses,  subject  to  reri- 
sion  cTery  three  years  at  the  option  of  any  of  the  companies. 

Tsis  was  an  application  by  the  Bala  and  Dolgelly  Bailway 
Company,  the  owners  of  a  line  between  Bala  and  Dolgelly,  to 
enfoioe  running  powers  which  they  possessed  over  the  Cambrian 
Railway  Company's  line  from  Dolgelly  to  Barmouth.  The 
applicants'  line  was  worked  by  the  Great  Western  Railway 
Company,  and  the  object  of  the  application  was  to  enable  the 
Great  Western  Company  to  carry  their  through  passenger 
traffic  on  to  Barmouth,  and  to  have  the  terms  on  which  such 
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powers  might  be  exercised  determined  by  arbitration.  The 
Board  of  Trade,  in  whom  was  vested  the  appointment  of  the 
arbitrator,  referred  the  matter  for  the  decision  of  the  Bailwaj 
Commissioners  under  the  6th  section  of  the  Board  of  Trade 
Arbitrations,  &c.  Act,  1874  (*). 

The  applicants  were  incorporated  by  the  Bala  and  Dolgelly 
Railway  Act,  1862,  for  the  purpose  of  constructing  a  railway 
from  Dolgelly  to  Bala. 

The  Great  Western  Railway  Company  were  by  the  same 
act  authorized  to  enter  into  arrangements  for  working  the 
undertaking. 

By  the  Aberystwith  and  Welsh  Coast  Railway  Acts,  1861, 
1862,  and  1865,  a  company  was  authorized  to  construct  a  rail- 
way between  Barmouth  and  Dolgelly ;  and  the  appUcants 
obtained  running  powers  over  such  railway  for  themselres  and 
any  company  lawfully  using  their  railway.  It  was  proTided 
by  the  last  of  the  abover-mentioned  statutes,  that  the  terms, 
conditions  and  regulations,  subject  to  which  the  applicants 
should  use  the  railway  between  Dolgelly  and  Barmouth,  and 
the  tolls  or  other  considerations  to  be  paid  by  them  for  the 
same  should,  failing  agreement  between  the  parties,  be  deter- 
mined by  an  arbitrator  to  be  appointed  by  the  Board  of  Trade. 

The  Aberystwith  and  Welsh  Coast  Railway  Company  was, 
in  1865,  amalgamated  with  the  Cambrian  Railway  Company. 
In  the  same  year  the  Great  Western  Company  entered  into  an 
agreement  with  the  applicants  to  work  the  Bala  and  Dolgelly 
Railway  in  perpetuity. 

In  February,  1873,  an  agreement  was  made  between  the 
applicants  of  the  first  part,  the  Great  Western  Railway  of 
the  second  part,  and  the  Cambrian  Railway  of  the  third  part, 
by  which  the  several  companies,  parties  thereto,  entered  into 
arrangements  with  reference  to  the  building  and  user  of  stations 
and  works  at  Dolgelly,  and  to  the  working  of  the  traffic  ^%te^ 
changed  or  to  be  interchanged^'  between  the  companies. 

llie  said  companies  had  been,  and  still  were,  working  upon 
the  terms  of  the  said  agreement. 


(')  37  &  88  Vict  c.  40,  ante,  p.  1. 
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The  Bala  and  Dolgellj  Bailway  is  eighteen  miles  long^  and 
the  Cambrian  Railway  between  Dolgelly  and  Barmouth^  over 
which  running  powers  were  sought  to  be  enforced^  is  nine  miles 
loDgy  and  crosses  an  estuary  of  the  sea  near  Barmouth  by  means 
of  a  viaduct  of  great  length ;  both  railways  are  single  lines,  and 
are  worked  on  the  staff  system.  Their  position  is  shown  on 
the  phm  at  the  end  of  this  case. 

The  applicants  alleged  that  passengers  by  their  railway  to 
Barmouth  were  subject  to  delay,  change  of  carriages,  and  other 
inconveniences  at  Dolgelly,  and  that  it  would  be  more  conve- 
nient if  the  trains  of  the  Great  Western  using  the  applicants' 
line  pursuant  to  the  said  agreement,  instead  of  stopping  at 
Dolgelly,  proceeded  on,  and  passed  over  the  defendants'  rail- 
way to  Barmouth,  in  pursuance  of  the  running  powers  granted 
to  the  Bala  Company  as  above  mentioned. 

The  answer  put  in  by  the  defendants  was  to  the  effect  that 
the  applicants  had,  in  reality,  no  right  to  such  powers,  and 
that,  as  a  matter  of  &ct,  it  was  impracticable  to  carry  out  such 
powers  on  a  single  line  worked  by  the  staff  system,  as  was  the 
Cambrian  line,  and  that  the  line  itself  was  too  weak  to  bear, 
without  considerable  alteration,  the  roUing  stock  of  the  Great 
Western  Company. 


1874. 
Bala  AND 

DOLGBLLT 

Bt.  Co. 

V. 

Cambrian 
By.  Co* 


P.  M.  White,  for  the  applicants,  contended  that  the  Great 
Western  Company  were  entitled  to  their  through  running 
powers  to  Barmouth  as  granted  by  statute.  Independently  of 
their  undoubted  right,  such  powers  were  essential  for  public 
convenience.  At  present  the  Great  Western  Company  only 
sought  to  exercise  their  running  powers  to  Barmouth  in  respect 
of  through  passenger  traffic ;  they  did  not  intend  to  carry  local 
or  goods  traffic.  The  Bala  Company  were  the  proper  appli- 
cants; and  that  they  worked  their  line  by  the  agency  and  with 
Uie  rolling  stock  of  the  Great  Western  was  immaterial. 

M^Intyre,  Q.C.,  for  the  defendants,  contended  that  by  the 
agreement  between  the  companies  made  in  February,  1873, 
the  Cambrian  Company  had  entered  into  an  arrangement  to 
afford  every  fiicility  to  the  Bala  Company  for  the  reciprocal 
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Bala  AND 
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V. 

Cambbian 
Rt.  Ck>. 


forwarding  of  trains  to  and  from  the  Dolgelly  station,  and, 
acting  on  the  belief  that  the  agreement  virtually  annulled  the 
statutory  running  powers  in  question,  had  gone  to  considerable 
expense  in  the  enlargement  and  improvement  of  that  station. 
The  Great  Western  Company  ought  to  be  made  parties  to  this 
application.  The  through  running  powers,  if  granted,  should 
be  given  direct  to  the  Great  Western,  as  that  company  would, 
in  effect,  use  them,  and  they  should  be  subject  to  the  conditions 
to  be  imposed.  The  Bala  and  Dolgelly  Company  had  prac- 
tically leased  their  line  to  the  Great  Western,  and  by  the  terms 
of  their  agreement  had  bound  themselves  never  to  become 
carriers  on  that  line  at  all. 


The  Court  at  once  decided  that  the  statutory  powers  originally 
granted  to  the  applicants  were  not  in  any  way  affected  or 
altered  by  the  subsequent  agreement;  and  further  that  it  was, 
in  the  opinion  of  the  Court,  proper  to  make  the  Great  Western 
Company  parties  to  the  application,  as  a  protection  to  the 
Cambrian  Company  in  the  event  of  any  violation  of  the  award. 


M^Intyre,  Q.C.,  said  that  after  the  decision  of  the  Court  on 
those  points,  he  should  not,  as  he  had  intended  to  do,  call 
witnesses,  as  he  did  not  think  the  case,  under  the  aspect  it  had 
assumed,  would  be  materially  altered  by  any  evidence  he  could 
produce. 

The  Court  subsequently  delivered  the  following  judgment: — 

This  is  a  case  of  railway  companies  not  agreeing  as  to  the 
terms  upon  which  a  railway  should  be  passed  over  and  used 
under  running  powers,  and  of  the  difference  to  which  they  are 
parties  being  referred  to  our  decision  under  the  Board  of  Trade 
Arbitrations  Act  of  1874.  The  Aberystwith  and  Welsh  Coast 
Railway  Act  of  1865  grants  to  the  Bala  and  Dolgelly  Com- 
pany, and  any  company  lawfully  using  their  railway,  power  to 
use  the  Dolgelly  and  Barmouth  Bailway,  belonging  to  tlie 
Cambrian  Company  ;  and  the  Bala  Company  daim  to  avail 
themselves  of  the  power,  in  pursuance  of  the  aot,  with  tbe 
present  intention  of  exercising  it  only  in  the  oonveyance  of 
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through  passengers  or  passengers  passing  over  portions  of  both 
railways.    But  the  Bala  Company  are  not  themselves  carriers, 
nor  are  they  possessed  of  any  rolling  stock.     Their  line  is 
maintained  and  worked  by  the  Great  Western  Railway  Com- 
pany, and  the  trains  that  woidd  be  run  in  the  exercise  of  the 
power  would  be  trains  of  that  company;  and  as  they  would 
collect  and  receive  the  &res,  and  the  Bala  Company  would  be 
dependent  on  them  for  the  due  observance  of  our  decision,  we 
thought,  upon  the  point  being  raised  before  us,  that  it  was  not 
nnreasonable  to  expect  that  they  woidd  not  object  to  be  made 
one  of  the  parties  to  the  difference,  so  as  to  be  bound  by  the 
decision,  and,  having  been  made  acquainted  with  our  views, 
they  have  given  their  consent  accordingly.    We  shall,  however, 
continue  to  speak  only  of  the  Bala  Company,  but  by  that 
expression  wiU  be  meant  not  only  that  company,  but  also  the 
Great  Western  Company,  as  lawfully  using  their  railway,  and 
at  about  to  exercise  their  running  powers.     The  matter  for  our 
decision  is  of  a  simple  chaiacter.    It  is  defined  by  the  4dth 
section  of  the  act  above  mentioned  to  be  the  terms,  conditions, 
and  regulations  to  which  the  Bala  Company  shall  be  subject, 
and  the  toll  or  other  consideration  to  be  paid  by  them ;  and 
the  reason  of  its  being  so  simple  is  that  it  is  not  proposed  at 
present  to  use  the  running  powers  to  take  up  local  traffic  or  to 
carry  through  goods  of  any  kind.     The  written  application 
appeared  to  extend  to  traffic  of  all  kinds,  and  the  limited  sense 
in  which  it  was  to  be  taken  was  only  gathered  by  us  at  the 
hearing.     As  regards  the  toll  or  other  consideration  for  the  use 
of  the  railway  to  Barmouth,  and  of  the  stations,  sidings,  watering- 
places,  works  and  conveniences  connected  therewith,  and  for 
the  several  fiicilities,  services  and  arrangements  to  be  made  or 
rendered  by  the  Cambrian  Company,  as  required  by  the  41st 
section  of  the  same  act,  we  are  of  opinion  that  it  should  be 
paid  out  of  the  receipts  firom  the  through  fares,  and  that  the 
gross  amount  received  should,  after  deducting  the  government 
duty,  be  divided  in  proportion  to  the  lengths  of  the  railways 
over  which  the  through  traffic  is  carried,  and  that  the  Cambrian 
Company  should  receive  its  mileage  proportion,  less  20  per 
cent,  to  be  allowed  to  the  Bala  Company,  or  company  running 
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the  trains^  for  working  expenses,  each  of  the  companies  having 
the  option  at  the  end  of  erery  three  years  of  claiming  a  reyiaon 
by  us  of  such  percentage.  If  it  should  be  found  that  for  the 
safe  working  of  a  single  line  by  two  companies  a  second  line 
of  rails  is  required  to  be  laid  down  at  particular  places  for  the 
crossing  of  trains,  or  that  additions  are  required  to  the  existing 
stations  and  works  on  the  Cambrian  Railway  to  make  them 
sufficient  for  the  reasonable  accommodation  of  the  through 
traffic  of  the  Bala  Company,  we  are  of  opinion  that  the  works 
for  any  of  these  purposes  should  be  constructed  at  the  cost  of 
the  Bala  Company,  and  that,  in  consideration  thereof,  the 
Cambrian  Company  should  allow  to  the  other  company,  and 
the  other  company  should  retain  out  of  the  mileage  proportion 
of  the  receipts  which  is  to  be  attributed  to  the  Cambrian  Com- 
pany, in  addition  to  the  20  per  cent,  for  working  expenses,  an 
annual  sum  equal  to  5  per  cent,  on  the  cost  of  the  works  so 
constructed.  The  hours  of  arrival  and  departure  of  the  through 
trains  run  by  the  Bala  Company  should  be  fixed  by  that  com- 
pany, and  in  case  of  objection  by  the  Cambrian  Company  or 
fiulure  of  agreement,  the  question  in  difference  should  be  referred 
to  us  to  determine.  The  only  restriction  we  think  it  advisable 
to  place  upon  the  weight  or  speed  of  the  trains  of  the  Bala 
Company  in  passing  over  the  viaduct  at  Barmouth  is,  that  the 
ordinary  weight  of  the  goods  trains  and  speed  of  the  passenger 
trains  of  the  Cambrian  Company  in  their  use  of  the  viaduct 
shall  not  be  exceeded.  Any  question  which  may  arise  between 
the  Cambrian  and  Bala  CompLnies  in  carrying  into  eflect  our 
decision  in  this  arbitration  may  at  the  instance  of  either  of  them 
be  brought  to  us  to  determine,  in  the  same  manner  as  if  the 
arbitration  were  still  open.  We  direct  that  the  Cambrian  and 
Bala  Companies  shall  each  pay  one-half  of  the  costs  and 
expenses  of  the  hearing  of  the  case. 


[Solicitors  for  applicants:  Burchells. 

Solicitors    for   defendants:    Milne,    Riddle    tf    Mellor,  for 
H.  Corjkld,  Oswestry.] 
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The  Manchest£b^  Sheffield  and  Lincolnshibe  Rail-  yavemher24, 

WAT  COMPAirr,  AND  THE   TrENT,  AnCHOLME  AND  GREAT    ^    26,  26. 
^  -^  ^  Deeemher  I — 

Grimsby  Railway  CoMPAirr  6, 9, 22, 


1874. 


V. 

The  Guardians  of  the  Poob  of  the  Caistob  Union. 

The  Same 

v. 

The  Guardians  of  the  Poob  of  Glandford  Briqo 

Union. 

Poor  BaU^BaUway  and  Doeki^Rateahls  Value^OoUeetion  and  Delivery 
Charges — IbrminaU —  Working  Bxpensei^  Cott  of  Bepain — Renewal  and 
Maintenance — Maehinery — lixturei— Tenant's  Capital  and  Profits. 

On  appeal  against  the  amonnt  at  which  a  railwaj  was  anessed  to  the  poor 
late,  it  appeared  that  the  line  helonged  to  one  company,  hnt  was  worked  hy 
another  railway  company,  who  fonnd  all  the  rolling  stock  in  consideration  of 
reoeifing  a  percentage  of  the  gross  receipts: — ffeld^  that  snch  percentage  most  he 
taken  to  represent  the  expense  of  the  rolling  stock  to  the  hypothetical  tenant,  and 
that  there  would  he  no  tenant's  capital  or  profits  thereon  to  pronde  for,  hnt  that 
for  perKmal  superintendence  and  the  responsibility  of  becoming  tenant  at  a  heafy 
renty  tiie  tenant  was  entitled  to  a  fair  remuneration,  which  was  fixed  at  fire  per 
cent,  on  the  gross  receipts.  In  the  ordinary  case,  howeyer,  of  a  railway  company 
finding  the  rolling  stock  for  their  own  railway,  held  that  the  tenant  might  be 
aUowed  twenty  per  cent,  upon  his  tenant's  capital  for  profits,  depreciation  of 
stock,  and  casualties;  ten  per  cent,  upon  his  stores,  and  fire  per  cent,  upon  his 
floating  ci^ital;  and  that  he  was  also  entitled  to  a  deduction  for  renewal  of  way 
and  works,  as  well  as  for  maintenance  of  the  same. 

Machinery  fastened  to  the  soil  or  to  buildings  only  for  the  purpose  of  steadying 
it  in  working  is  a  chattel,  and  properly  forms  part  of  the  tenant's  capitaL 

Terminals  must  be  brought  into  the  gross  receipts,  and  confined  to  the  line  of 
railway  that  earns  them. 

Coltoction  and  delirery,  strictly  so  called,  form  no  part  of  terminals  or  terminal 
tenrioey  and  being  performed  off  the  line  should  not  in  any  way  be  brought  into 
the  aoooants  for  rating  purposes.  Where,  therefore,  it  is  included  in  the  rates 
for  oonreyance,  as  in  carted  rates,  the  cost  of  the  serrice  and  reasonable  profit 
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1874.  thereon  should  be  dedacted  from  them  in  the  groes  receipts,  tad  no  leoeipt  or 

'hLkscwBserwa.  ^^P^^^^^i^  relating  to  them  should  appear  in  the  aocoants. 

&C.  AND  ^°  order  to  obtain  the  cost  of  repairs  of  carriages  and  wagons^  the  ooopaojr 

TsBNT,  &c.     dirided  the  actual  cost  bj  the  number  of  train  miles  ran  on  their  own  line;  but  it 

Rt.  Cos.       appearing  that  they  ran  also  npon  other  lines,  held  that  the  additional  mileage 

OnA^iANB    ^^^^  ^  taken  into  account,  so  far  as  it  was  ascertainable,  for  the  pmpose  of 

OP  Caibtob    aniYing  at  a  correct  ratio  of  the  coet  of  these  repairs. 

Ukiok.  Docks  belonging  to  a  railway  company  were  connected  with  their  line  of 

Samb         railway,  which  they  helped  to  feed  with  traffic,  and  included  warehouses,  aidiiigi 

V,  and  rails  laid  down  oyer  a  portion  of  the  docks  (so  called)  to  take  goods  to  and 

O  u AKDIANB    fpfy^  i]^Q  railway.  The  expenditure  on  account  of  the  docks  exceeding  the  reoeipta, 

FOBD  Union.   ^^  possessed  no  rateable  ralut  as  docks  beyond  that  of  onimpcoTod  laad:- 

Held,  as  a  matter  of  fact,  that  the  basins,  wharres  and  other  parts  belong^  to 

the  sea  transit,  and  being  strictly  within  the  definition  of  docks,  should  be  treated 

as  such,  and  rated  only  as  nnimprored  land,  while  the  buildings,  sidings  and 

rails  belonging  to  the  land  transit  should  be  treated  as  part  of  the  rtilway,  snd 

rated  as  a  portion  of  the  adjmning  goods  station. 

This  was  a  reference  under  sect.  9  of  the  Begulation  of  Rail- 
ways Act»  1873(^)9  which  enables  the  Railway  Commissioiiers 
to  decide  any  difference  to  which  a  railway  company  is  a  party 
on  applipation  of  the  parties  to  the  difference.  The  matters 
referred  were  appeals  against  poor  rates  made  upon  the  Man- 
Chester,  Sheffield  and  Lincolnshire  Railway,  the  Trent, 
Ancholme  and  Orimsby  Railway,  and  the  Grreat  Grimsby 
Docks,  which  belong  to  the  former  railway  company.  The 
appellants  were  the  railway  companies.  The  Manchester  Bail- 
way  and  the  Grimsby  Docks  are  in  the  Caistpr  Union,  and  the 
Trent  Railway  is  in  the  Brigg  Union,  in  Lincolnshirej  and  tb« 
appeal  was  against  the  valuation  lists  of  the  assessment  com- 
mittees of  those  unions.  It  was  agreed  between  the  parties  that 
pf  the  di£S9rent  parishes  concerned,  the  Court  should  take  one 
in  the  Caistor  Union  for  the  Manchester  Une,  viz.,  Stalling- 
borough  parish,  and  one  in  that  union  for  the  docks,  viz.,  Great 
Grimsby,  within  which  the  docks  are  wholly  situate,  and  gda  is 
the  Brigg  Union  for  the  Trent  Railway,  viz.,  Appleby  parish. 
It  was  also  agreed  that  the  accounts  of  the  companiesj  in  the 
year  1872,  should  be  taken  as  affording  the  governing  prices 
aud  figures,  and  that  tbe  commissioners  should  decide  upon  the 
value  of  the  respective  properties,  and  that  the  Court  of  Quarttr 
Sessions  should  act  upon  their  decision. 

(»)  Ante,  Vol.  I.  p.  0. 
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Field,  Q.C.,  J.  W.  Mellor,  and  R.  E,  Webster  appeared  for         1874. 
the  appellants.  Manchbstbb 

&C.  AND 

F.  Barrow,  G.  F.  Spehe,  and  E.  J.  Castle  for  the  respon-    '^Jj^^' 
dents.  ^• 

GUABDIAKS 

The  assessment  in  the  parish  of  Stallingborough  was  as       union. 
Mows : —  Same 

V. 
GUABDIANS 

OF  Glani>- 
FOBD  Union. 


Name  of  oocapkr 
and  owner. 

Dcacriptlon  of 
property. 

Estimated  extent 

flroM 

eatlmated 

rental. 

Bateable 
Talne. 

Manchester,  Shef-) 
field  &  Lincoln-  ( 
shire     Railway  | 
Company J 

Line  of  railway ) 
(main  line).,  j 

Land  occapied  \ 
by       station,  / 
bnildings  and  I 
appurtenances  [ 
(Stallingboro'  \ 
station)    ..••  1 

M.    F.  CHS. 
2    0    8 

A.    B.    P. 

2    2    0 

£ 
8,342 

60 

£ 
2,441 

46 

The  assessment  in  the  parish  of  Appleby,  on  the  Trent  line, 
was  as  follows : — 


Name  of  oocapier 
and  owner. 

Deecriptlon  of 
propertjr. 

Estimated  extent. 

esUmated    ,  Rateable 
nmtal.      !     ''^•' 

Trent,   Ancholme] 
&  Grimsb  J  Rail-  \ 
way  Company . .  ) 

ft                       M                 K 

Line  of  railway. . 

Land  occapied  | 
by    Appleby  > 
station    . . . .  ) 

M.  F.  CHS. 

Line.. 3    6    2 

A 
Station .  •  •  •    3 

£ 
2,662 

65 

1,851 
60 

The  following  statements  of  the  rateable  value  of  the  rail- 
ways per  mile,  in  the  parishes  of  Stallingborough  and  Appleby, 
for  the  year  1872,  and  of  the  receipts,  &c.  of  the  Grimsby 
Docks,  were  put  in  by  the  appellants : — 

Appleby. 

Gbosb  Rxckipts—  £    #.  J.        £      #.  d. 

PasBengers  121  16  10 

Paxoelsy  Horses,  Carriages,  &c 65    6    1 

LiY«  Stock  6    6    7 

Merchandise  and  Minerals         1,256    1  10 

1,448    9    4 
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Brought  forwaid  1,448    9    4 

Manchbstbb 

&C.  AND         WOBKING  EXPENSES—  £      i,    d, 

Trent,  &c.  Repairs  of  Pennanent  Way  and  Works           ••  216  12  11 

^^•^*-  Locomotiye  Expenses— Coaching         ..        ..  46    6  11 

GUABDIANB  »•               »»           Merchandize    ..         ..  231  16    6 

OF  Caistob            Repairs  of  Carriages       14  17    4 

Union.                       ,,       Wagons         63  16    6 

Same  Rent  of  Locomotire  and  Carriage  and  Wagon 

^      *•                       Shops 18  14    2 

GUAEDIANB  rn_iB    r^  At      o     o 

ofGlani>-  Traffic  Charges 91    2    2 

POBD  Union.  General  Charges 60  19    6 

LawCharges        6  18  10 

GoTemment  Dnty  2    7    3 

742    3  10 


^ 


Net  Receipts  dae  to  line  and  Stations         ••         706    6    6 

Rateable  Value  of  Stations  separately  assessed       72    8    6 

Net  Receipts  due  to  Line       ••        ••        • £633  17    0 

Tenants'  DEDUcfriONS— 

Tenants'  Capital,  viz.— Rolling  Stock,  Machines,  £    t.  d. 

Tools,  Furniture  at  Stations,  &c 398  10  6 

Stores  Stock         12    7  0 

Working  Capital 11    4    0 

422    1    6 

Landlords'  Deductions^ 

Reproduction  and  Renewal  of  Pennanent  Way         •  •        •  •        168    1    3 

£690    2    9 

Gross  Value 43  14   3 

Rates  and  Taxes,  at  1#.  8<l.  in  the  pound,  on  £40 :  7#.  Oi.  • .  8    7   3 

Rateable  Value        £40    7   0 

Present  Assessment  of  Pariah,  including  Appleby       £     t.    d. 

Station  800    0    0 

New  Assessment,  Railway  only,  per  mile     . .        .  •      489    0    0 


Stallingborough. 

Gross  Rboeipts^  £     t.  d. 

Passengers            917    0  8 

Parcels,  Horses,  Carriages,  &c 460  12  5 

Mails         40  14  0 

Livestock            40    2  6 

Merchandize  and  Minerals         2,998  16  7 

AdTcrtising  at  Stations •  2    10 

4,449    7   S 


POOR  RATE. 

A       i.  d. 

Brought  forward  4,449    7    2 

WORKINO  EZPBNSBS—  £       f.    d, 

Repnirs  of  Permanent  Waj  and  Works          • .  374    5    0 

LooomotiTe  Expenaes— Coaching         •  •         •  •  220  16    8 

„                „           Merchandize     ••         ••  420    6    8 

Repairs  of  Carriages       72    9    2 

„        Wagons         115  12    9 

Rent  of  LocomotiTe,  Carriage  and  Wagon  Shops  43  12    2 

TraflSc  Charges 682    6    7 

General  Charges 114    8  10 

LawCharges        20  19  10 

GoTemment  Dntj            24  12    5 

Mileage  and  Demurrage 9    14 

ToU  payable         28  19  10 

2,027    8  10 

Net  Receipts  dne  to  line  and  Stations        2,421  18    4 

Rateable  Value  of  Stations  separately  assessed 222    7    3 

Net  Receipts  dne  to  line        £2,199  11     1 

Tenants'  Deductions—  ^ 

Tenants' Capital, Tiz.:'RollingStock,Machine8,  £  t.  d. 

Tools,  Horses,  Fnmitore  at  Stations,  &c.    . .  1,019  1  8 

Stores  Stock         31  9  0 

Floating  Capital 28    9    0 

1,078  19    8 

Landlords'  Dedugtionb— 

Reprodnction  and  Renewal  of  Permanent  Way  . .        • .        168    1    8 

£1,247    0  11 

Grots  Value 952  10    2 

Rates  and  Taxes  at  2«.  3^.  in  the  £  on  £856  :  3«.  9<2.       ..         ..  96    6    5 

Rateable  Value         £856    8    9 

Present  AMessment  of  Parish,  including  Stalling-      £      t.    d, 
borough  Station        388    0    0 

New  AssesBment,  Railway  only,  per  mile     •  •         •.    1,162    0    0 
JVbto. — Schedules  were  annexed  to  these  statements  giving  the  details  of  the 
itema 

Grimsby  Docks. 

£     i,  d. 
Gross  Receipts 27,985  11    7 

Total  Working  Expenses 43,246  3  1 

Tenants' Deductions 10,549  0  0 

Landlords'  Deductions — 

Reproduction  and  Renewal  of  lines  and  Permanent  Way 

within  Dock  Boundaiy 900  0  0 

Renewal  Fund  for  portion  of  Docks 947  2  8 

£55,642    5    4 
Exoea  of  Expenditure  and  Allowances  oTcr  Receipts       •  •        • .  £27,656  18    9 

Rates  in  the  ^aid  in  the  pariah  of  Great  Qrimsby  for  the  year  1872  «>  4#.  3d. 
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^874.  ,//■"    "intfl.      This  was  one  of  those 


':>^ 


Manchester  ,  ><i^  ^  the  occupier  was  also  the  owner  of 

&C.  AND  WOBF  a^"^'^       ^     ^  n  1,1  ^     :.        1 

Trent,  &c.  '  /^J^Zn^^'  *°^  therefore  they  had  to  find  what 

^'„.  ***<t**«^^^*^/«iifc  which  the  land  ought  to  bear.     The 

OP  CAiffTOB  f'-'*^'  '^^'^^^^  ^®  parish  had  been  ascertained  by  dividing 

Union.  ^^p  ^^/^^  hj  the  mileage  between  the  forwarding  and 

^^"        ^^A^t  (be  ^^do^»  *^r  deducting,  in  the  case  of  merchandize 

GuABP        ^^A**   i^^^  amount  charged  at  each  end  for  collection  and 

FOBD  ^^  ^'\^.    ^^*  ^*^  *^  ^*y>  *^®  amount  paid  for  the  conyeyance 

^o^u  ^\^  ^^a*  taken,  and  divided  by  the  number  of  miles  they 

u»dffi^^*  ^^^  deducting  the  amount  due  thereon  for  collection 

^i  delivery,  and  the  result  was  the  sum  received  per  mile 

'0  Inspect  of  the  use  of  the  rateable  hereditament.     It  was 

decided  in   R,   v.  Eastern   Counties   Railway  Company  (^), 

that  the  terminal  charges  for  loading  and  unloading  at  the 

station  were  a  sum  which  ought  to  go  all  over  the  line; 

but  that  was  not  applicable  to  sums  received  in  respect  of 

the  collection  and  delivery  of  goods.     They  contended  that 

charges  for  collection  and  delivery  ought  to  be  deducted  from 

the  gross  receipts  before  arriving  at  the  sum  with  which  the 

parish  should  be  credited.     Having  got  the  gross  sum  which 

they  earned  in  respect  of  the  occupation  of  the  land,  they  came 

then  to  see  what  profit  was  derived  in  respect  thereo£     The 

traffic  on  that  line  was  chiefly  goods  traffic  which  was  more 

costly  than  passenger  traffic ;  they  should  prove  that  a  goods 

train  cost  Ad.  per  mile  more  than  a  passenger  train  as  regards 

locomotive  expenses.     They  arrived  at  the  sum  deducted  for 

'*'  repairs  of  permanent  way  and  works"  by  finding  the  whole 

expense  of  repairing  the  line  in  the  union,  and  how  many 

train  miles  were  run  over  in  the  union ;  then  they  said  if  it 

cost  so  much  to  repair  the  permanent  way  throughout  the 

union,  and  so  many  train  miles  were  run  in  the  union»  it  cost 

so  much  per  train  mile.     They  claimed  percentage  for  texumt's 

profits  at  20  per  cent,  and  it  was  a  moderate  allowance  on 

that  particular  item  of  capital. 

Barrow  for  the  respondents.     The  railway  company  had 

(»)  32  L.  J.,  M.  C.  174. 
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omitted  to  bring  into  their  gross  receipts  a  sum  of  68.  per  ton         ^^^^- 

for  goods  passing  orer  their  line  in  respect  of  terminals.     The  Manohxstbb 

evidence  was,  that  there  was  allowed  bj  the  railway  clearing-  tbent,  kc. 
house  as  part  of  the  expense  of  carriage  of  goods  upon  the  line,      R^-^os. 

a  sum  of  8«.  6d*  per  ton  at  each  station  in  London,  and  4«.  in  Qvaxdujxb 

.  OF  CAISTOB 

the  country  fi>r  the  terminal  expenses  on  goods  traffic,  when       Union. 
carted,  and  1^.  6d.  per  ton  both  in  London  and  in  the  country,        Bamz 
when  not  carted,  which  they  had  brought  in,  but  2s.  6d.  at    Qvaxduxb 
each  end  they  claimed  to  deduct,  because  they  said  it  was  fairly  jq^j^  union. 
distinguishable  not  being  eaxned  by  anything  done  on  the  line. 
Mr.  Justice  Blackburn,  in  giving  judgment  in  B.  v.  Eastern 
Counties  Railway  Company  (')  used  the  word  ^^  terminal,"  as 
mduding  in  it  aU  ezpenaes  of  every  sort  incurred  at  »  station. 
The  railway  company  had  also  omitted  to  bring  into  the  **  gross 
receipts"  anything  connected  with  their  docks  at  Grimsby, 
they  had  sought  to  treat  the  railway  as  entirely  separate  and 
distinct  from  the  docks. 

The  railway  and  docks  were  one  indivisible  concern.  The 
effect  of  the  special  act  of  the  company  was  that  the  docks  and 
the  line  were  made  the  property  of  one  single  company,  the 
Manchester,  Sheffield  and  Lincolnshire  Railway  Company, 
and  the  only  way  in  which  they  were  distinct  was,  that  the 
railway  was  to  be  called  the  railway  undertaking  of  the  com- 
pany, and  all  the  dock  schemes  were  to  be  called  the  dock 
undertaking  of  the  company;  but  it  was  one  undivided  concern, 
and  the  fusion  was  just  as  complete  as  when  one  railway  bought 
another  railway,  and  it  was  conveyed  to  them  and  made  part 
of  their  property  by  statute.  J?,  v.  Great  Western  Railway 
Company  (*)  was  an  authority  in  the  respondents'  fiivour. 
Even  supposing  that  docks  were  to  be  considered  as  separate 
and  distinct,  and  only  let  on  lease  to  the  railway  company,  still, 
if  the  railway  company  were  the  persons  who  controlled  the 
docks  and  the  traffic,  and  said  what  dues  were  to  be  levied ;  if 
they  were  in  the  position  of  being  enabled  to  suit  the  traffic  of 
the  docks  for  the  purpose  of  developing  the  traffic  of  the  rail- 
way, it  was  exactly  like  the  case  of  a  company  getting  posses- 
sion of  branch  lines,  working  them  at  a  loss,  but .  finding  it 

C)  32  L.  J.,  M.  C.  174.  (•)  21  L.  J.,  M.  C,  84. 
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1874.  worth  their  while  to  do  so  on  account  of  the  traffic  thereby 

Manchester  brought  to  their  main  line.   In  R.  y.  London  and  North  Western 

Trbnt^&o  R^^^^oy  Company  (*),  where  a  branch  line  was  in  the  middle 

By.  Cob.  of  four  railways^  and  was  worked  by  one  of  them  at  a  loss,  it 

GuARDiAHB  was  conteudcd  that^  therefore^  it  possessed  no  rateable  value; 

Uniok.  ^^^  1^  ^^  held,  that  the  rateable  value  was  that  any  one  of  the 

Same  three  other  railway  companies  would  willingly  have  acquired  it 

GuARDiAiTB  ^^  ^^  same  terms,  if  it  had  been  in  the  market,  in  consequence 

tord^Uniw  ^^  ^®  traffic  which  it  would  bring  to  the  main  line. 

Field,  Q.C.,  in  reply.  Collection  and  deliveiy  was  not  a 
subject-matter  of  rating  at  all.  For  every  ton  of  goods  a  gross 
sum  was  charged  by  the  railway  company  to  the  customer.  That 
gross  sum  consisted  of  three  divisions : — ( 1 )  The  collection  at  one 
end  and  the  delivery  at  the  other.  (2)  The  services  performed 
at  the  stations  at  each  end,  covering,  loading  and  imloading 
being  the  terminals  proper.  (3)  The  transit  from  one  end  to  the 
other.  It  was  immaterial  to  inquire  what  was  the  actual  ex- 
pense incurred  by  the  company  in  any  one  particular  instance 
in  either  collection  or  delivery.  It  was  not  an  element  that 
entered  into  the  question  at  all,  and  for  this  reason — ^that  the 
rate  was  fixed  upon  the  basis  of  the  clearing-house  arrangement. 
R.  V.  Eastern  Counties  Railway  (<)  was  not  a  decision  with 
respect  to  the  collection  and  delivery,  but  only  as  to  terminals. 
The  word  ''  terminal "  in  that  case  must  be  limited  to  its  exact 
and  proper  sense,  viz.,  a  remuneration  to  the  company  for  the 
services  performed  at  the  stations  on  the  line,  and  not  extending 
to  the  collection  and  delivery  off  the  Une,  for  which  a  separate 
charge  was  made.  In  Buckfastleigh  and  Totnes  Railway  v. 
South  Devon  Railway  ('),  the  Bailway  Commissioners  decided 
that  collection  and  delivery  did  not  &11  under  the  deno- 
mination of  terminals.  With  regard  to  the  docks,  this  was  the 
first  occasion  since  R.  v.  Hull  Dock  Company  (^)  that  any 
attempt  had  been  made  to  rate  docks  in  connection  with  a  rail- 
way. The  legislature  had  merely  enabled  them  to  cany  on  a 
dock  undertaking,  which  was  an  undertaking  separate  in  itself^ 

C)  L.  B.,  9  Q.  B.  134;  48  L.  J.,         (•)  Ante,YfA.  Lp.  32L 
M.  C.  81.  («)  5  M.  &  S.  894. 

(«)  82  L.  J.,  M.  C.  174. 
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and  was  to  be  estimated  like  everything  else,  where  owner  and  ^^^^' 

occupier  were  the  same  person,  by  finding  what  were  the  moneys  Manchester 

which  the  rateable  hereditament  earned,  by  eliminating  the  Tbent,  &o. 

expenses  incurred  in  earning  that  amount,  the  trade  profits,  &c.,  %.  *" 

and  then  taking  the  balance.     Apply  that  to  the  Grimsby  Guabdians 

Docks  and  it  showed  no  rateable  value.     Under  those  circum-  Union. 

stances  the  course  hitherto  adopted  had  been  to  take  the  land  ^^^^ 

at  the  value  of  the  surrounding  land.     That  plan  had.  been  Guabdianb 

adopted  in  many  cases  where  branch  lines  had  been  found  to  foad  Unions 
be  of  no  rateable  value,  used  as  they  were  used. 

The  Court,  having  taken  time  to  consider,  delivered  the 
following  judgment : — 

These  are  appeals  by  railway  companies  against  the  sums  at 
which  hereditaments  in  their  occupation  have  been  rated  to  the 
relief  of  the  poor  under  the  Union  Assessment  Committee 
Acts.  The  appeals  were  respited  by  the  quarter  sessions  by 
consent,  in  order  that  the  matters  in  dispute  between  the  com- 
panies and  the  boards  of  guardians  might  be  referred  for  our 
decision  under  the  9th  section  of  the  Regulation  of  BailwayB 
Act,  1873(0. 

The  Manchester,  Sheffield  and  Lincolnshire  Railway  runs 
through  twenty-two  parishes  of  the  Caistor  Union,  and  the 
Trent,  Ancholme  and  Grimsby  Railway,  a  line  thirteen  miles 
long,  through  seven  parishes  of  the  Glandford  Brigg  Union.  In 
all  these  parishes  the  respondent  unions  have  proceeded  upon 
the  same  principles  in  assessing  the  two  railway  companies, 
and  the  convenient  course,  therefore,  has  been  taken  of  putting 
the  appeals  before  us  as  if  they  related  to  only  one  parish  in 
each  union,  the  parish  of  Stallingborough  in  the  Caistor 
Union,  and  the  parish  of  Appleby  in  the  Brigg  Union.  If  the 
guardians  are  right  in  their  mode  of  assessment  in  Stalling- 
borough and  Appleby,  they  are  right  in  all  the  parishes  ;  and 
if  wrong,  they  have  agreed  with  the  appellants,  the  railway 
companies,  to  recast  the  figures  for  the  rest  of  the  parishes, 
upon  the  basis  which  we  may  rule  to  be  the  correct  one  to 
found  the  valuation  upon  for  Stallingborough  and  Appleby. 

(»)  Ante,  Vol.  I.  p.  6. 
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1874.  Another  question  referred  to  our  decision  is  the  rateable 

Makchesteb  value  of  the  Grimsby  Docks,  which  are  the  property  of  the 
Tbbk^^c.    Manchester,  Sheffield  and  Lincolnshire  Bailway  Company. 

By.  Cob.  Yfe  will  deal  first  with  the  appeal  of  the  Trent  and  Ancholme 

0T7ABDIAKS    Company.     The   Appleby  portion  of  this  company's  line  is 
Union.       three  miles  six  furlongs  and  three  chains  long,  and  its  rateable 
Same        value  is  assessed  at  1,851/.,  and  the  Appleby  station  at  50/., 
GuABDiANs    station  and  line  together  having  been  previously  rated  at  300/. 
FOBD^ulnaN.   ^^^  assessment  has  been  made  in  the  usual  manner  by  ascer- 
taining the  gross  receipts  of  the  parochial  portion  of  line,  and 
after  deducting  working  expenses  and  profits  and  all  outgoings 
allowed  by  statute,  assuming  the  remainder  to  be  the  rent  or 
net  annual  value  to  let  of  the  land  and  buildings.     The  first 
question  here  is,  whether  the  gross  receipts  have  not  been  under- 
stated by  the  company,  by  their  having  deducted  in  the  case  of 
merchandise  traffic  the  amount  charged  at  each  end  for  collec- 
tion and  delivery.     The  receipts  for  the  whole  line  in  1872 
averaged  1,885/.  per  mile,  but  according  to  the  company,  in 
Appleby  parish,  the  average  per  mile  was  only  1,448/.     We  do 
not  see  why  the  receipts  in  this  parish  should  have  been  so 
considerably  below  the  general  average.     As  to  through  traffic, 
the  receipts  brought  to  account  half-yearly  would  be  mileage 
receipts  only,  and  would  include  no  station  or  cartage  terminala 
due  to  other  companies  ;  and  as  regards  other  traffic  the  com- 
pany admit  that  they  perform  no  cartage.     Every  mile  may  not 
have  equally  contributed  to  the  earnings  of  the  whole  line;  but 
those  earnings  seem  to  us,  in  a  case  like  this,  a  better  criterion 
of  the  receipts  due  to  the  portion  in  the  parish  than  taking  a 
mileage  division  of  the  gross  rates,  less  the  amount  charged  at 
each  end  for  collection  and  delivery.    We  also  think  that,  what- 
ever part  of  a  goods'  rate  covers  ordinary  station  work  at  a  ter- 
minus should  all  be  taken  to  be  receipts  of  the  line  to  which  the 
terminal  station  belongs  (^).     We  understood  it  to  be  contended 


(*)  For  the  distinction  between  ter-  leigh  ease,  ante.  Vol.  L  p.  831.    See 

minal  charges  in  their  sbiot  sense,  snd  also  the  Report  of  the  Bojel  Coonui- 

cartage  or   collection    and    delirery  sion  on  Bailwajs,  xxxi,  Izrii^  aad  the 

charges,  see  Carmarthen  and  Car^  eridence  before  them»  p.  609. 
diga%  ease,  ante,  p.  32,  and  BucJIffatt'^ 
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that  where  less  than  half  the  transit  is  on  the  local  line^  part  of  is74. 

its  terminal  should  for  rating  purposes  be  deemed  to  be  earned  maschboteb 

on  the  foreign  line,  but  we  think  that  what  would  belong  to  the  tJ^t^^c 

local  line  for  other  purposes  should  be  treated  as  belonging  to  Rt.  Cos. 

it  in  a  question  of  rating.  Guardians 

The  next  difference  has  reference  to  the  deduction  to  be  ^''xSiow.^^ 

made  from  the  gross  receipts  for  working  expenses  and  tenant's  Sahk 

profits.     The  working  stock  of  this  line  is  provided  by  the  guai^iaws 

Manchester,  Sheffield  and  Lincolnshire  Company,  who  until    ofGlakd- 
'  :        .  'o^^  Union* 

Jane,  1872,  were  paid  at  the  rate  of  Is,  Id,  per  train  mile,  but 

since  then  have  been  paid  bj  a  percentage  of  thirty-three  and 
one-third  upon  the  total  traffic  receipts.      The  amount  they 
received  in  1872  was  7,254/.     The  respondents  contend  that 
this  sum  should  be  taken  as  the  aggregate  amount  of  the  ex- 
penses for  locomotive  power,   and  repairs  of  carriages  and 
wagons  and   relative  services,   and  be  divided  amongst  the 
parishes  according  to  the  train  miles  run  in  each ;  and  moreover, 
that  as  the  hypothetical  tenant  would  not  in  this  case  require 
any  capital  for  working  stock,  no  deduction  should  be  made 
fix)m  the  gross  receipts  for  profits  on  capital.     The  company  on 
the  other  hand  would  ignore  the  amount  actually  paid  to  the 
l^Ianchester  and  Sheffield   Company,  and  they  multiply  the 
nnmber  of  train  miles  run  in  Appleby  by  the  cost  per  train 
mile  of  the  total  locomotive  expenses,  and  total  carriage  and 
wagon  repairs  of  the  Manchester  and  Sheffield  Company  as 
given  in  their  printed  accounts,  and  maintain  that  the  product 
is  the  proper  deduction  to  be  made  for  such  working  expenses. 
They  claim,  further,  to  have  it  assumed  that  the  tenant  would 
require  a  capital  bearing  the  same  proportion  to  the  number 
of  train  miles  run  in  Appleby  as  the  capital  of  the  Manchester 
and  Sheffield  Company  bears  to  the  train  mileage  of  their  entire 
system,  and  that  the  deduction  for  tenant's  profits  should  be  at 
the  rate  of  twenty  per  cent,  upon  the  assumed  capital.     We 
think  as  to  this  difference  that  the  respondents  are  right.     Ad- 
mitting that  the  Manchester  and  Sheffield  Company  might  at 
any  time  withdraw  their  rolling  stock,  still  during  the  ten  years 
the  line  has  been  open  for  traffic  it  has  never  been  worked  in 
any  other  way^  and  we  think  that  the  supposed  tenant,  calcu- 
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1874.  lating  his  probable  outgoings  in  the  year  commencing  with  the 

Manchbsteb  prospective  period  for  which  the  rate  is  made,  might  reckon 

T^T^&o.  ^^^^  ^^  working  of  the  line  would  continue  to  be  provided  for 

By.  Cos.  as  before.     For  the  same  reason  there  should  be  no  deduction 

GuAKDiANs  for  profits  on  capital ;  but  as  an  occupancy  should  yield  profit 

Union.  ^^  some  kind, — ^which  profit  in  this  case  may  be  calculated 

Samb  either  upon  the  gross  receipts  or  upon  the  value  of  the  rolling 

Guardians  stock, — we  think  there  should  be  a  deduction  for  tenant's  profits 

be  five  per  cent,  upon  the  gross  receipts,  such  percentage  to 
cover  outlay  in  floating  capital,  stores,  fiimiture,  and  the  like. 

The  deduction  for  traffic  charges,  general  charges  and  com- 
pensation should  in  our  opinion  be  what  the  respondents 
propose.  We  need  not  stop  to  notice  the  small  differences 
between  the  parties  in  the  items  of  government  duty^  rateable 
value  of  stations,  law  charges,  and  the  amount  per  pound  of 
the  rates  and  taxes  in  Appleby;  and  we  come  to  the  only  re* 
maining  difference,  which  is  as  to  the  amount  to  be  deducted 
for  maintenance  and  renewal  of  the  permanent  way  and  woiks. 
The  respondents  at  first  would  only  allow  584/.  for  both  main- 
tenance and  renewal  for  the  whole  distance  in  the  parish ;  but 
at  the  hearing  they  admitted  such  an  amount  to  be  inadequate, 
and  proposed  instead  that  726/.  should  be  allowed  for  mainte- 
nance, and  524/.  for  renewal.  These  sums  do  not  diflfer  much 
from  the  sums  claimed  by  the  company,  which  are  812/.  for 
maintenance  and  630/.  for  renewal.  The  difference  is  partly 
due  to  this,  that  the  respondents  calculate  the  cost  per  train 
mile  of  the  repairs  to  way  and  works  by  the  amount  expended 
on  the  whole  Trent  line,  as  shown  in  the  Trent  Company's 
published  accounts,  while  the  company  make  the  calculation  by 
the  amount  they  find  by  their  books  to  have  been  expended  on 
the  Brigg  Union.  Considering  that  the  whole  of  this  line, 
except  three-quarters  of  a  mile,  is  in  the  Brigg  Union,  and 
that  the  half-yearly  accounts  printed  and  distributed  to  the 
shareholders  are  the  only  documents  to  which  both  sides  have 
equal  facilities  of  access,  we  think  the  mode  of  calculation 
adopted  by  the  respondents  is  in  this  case  to  be  preferred. 

We  will  proceed  next  to  the  appeal  of  the  Manchesteri 
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Sheffield  and  Lincolnshire  Railway  Company  from  the  valua-         1874. 
tion  made  of  their  property  by  the  Caistor  Union.     The  main  Manchesteb 
line  of  this  company  runs  through  the  parish  of  Stallingborough    te^^&o. 
for.  a  distance  of  two  miles  and  eight  chains.     The  gross      ^^-  ^^^ 
receipts  in  the  parish,  ascertained  by  dividing  the  gross  rates    Guabdiaks 
by  mileage  between,  the  forwarding  and  receiving  stations.       Union. 
after  deducting  in  the  case  of  merchandize  traffic  the  amount        Sahb 
charged  at  each  end  for  collection  and  delivery,  come,  according    guabdians 
to  the  company,  to  4,447/.  per  mile.     The  respondents  object  p^^uNiw. 
to  this  mode  of  calculating  the  receipts  from  merchandize  as 
too  favourable  to  the  company.    We  see  no  objection  to  it 
where  a  deduction  for  cartage  is  made  by  the  clearing-house, 
bat  for  local  traffic  it  was  not  shown  to  us  that  the  allowance 
the  dearing-house  make  for  cartage,  as  between  different  rail- 
way companies,  is  added  to  the  goods  rate,  and  ought  to  be 
regarded  as  an  extra  not  chargeable  to  land,  but  referable  to  the 
trade  of  a  carrier  by  road,  and  we  think  that  as  regards  local 
traffic  in   Stallingborough,  only  what  the  company  expend  in 
carting  g<x>ds  carried  at  carted  rates,  and  a  reasonable  profit 
thereon  should  be  taken  off  the  gross  rate.     We  have  no  means 
of  knowing  whether  that  mode  of  ascertaining  the  receipts 
would  make  the  total  sum  earned  in  Stallingborough  differ 
fiom  the  company's  estimate  of  it.     The  respondents'  further 
claim  to  liave-the  receipts  of  the  parisb  calculated  upon  the 
assumption  of  tbe  railway  and  docks  being  one  undertaking,  is 
a  matter  upon  which  we  will  reserve  our  views  till  we  come  to 
ihe  question  of  the  rateable  value  of  the  docks. 

Coming  next  to  the  working  expenses  incurred  in  the  parish 
in  earning  the  gross  receipts  to  be  credited  to  it,  we  have,  in 
the  first  place,  to  consider  the  difference  between  the  respondents 
and  the  company  as  to  the  expense  for  carriage  and  wagon 
repairs.  The  company  divide  their  total  outlay  on  that  head 
of  charge  by  the  gross  number  of  train  miles  run  on  their  own 
lines  excluding  mileage  on  the  lines  of  other  companies,  and 
the  product  multiplied  by  the  number  of  train  miles  run  in 
Stallingborough  gives  the  expense,  as  they  estimate  it,  of  this 
item  in  the  parish.     The  respondents,  on  the  other  hand,  refer 

VOL.  II.  r 
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^874.         to  the  company's  half-yearly  accounts  showing  the  train  miles 

Manchestkb  run  in  1872^  including  ballasting  and  mileage  run  for  other 

Tbemt,  &o.    companies^  to  have  been  6^2149608^  and^  excluding  the  same, 

Ry.^Cob.      4^718,629  only;  a  difference  of  nearly  one  million  and  a  half, 

GuABDiANB    and  they  claim  that  the  divisor  of  the  sum  expended  by  the 

OF  CaISTOB  "^   .  ,  %        13   ^ 

Union.  company  m  1872  in  repairs  to  carnages  and  wagons  should  be 
8amk  the  mileage  of  6^214,6089  instead  of  the  smaller  one  taken  by 
Guardians  the  company.  The  company  admit  that  the  ox  million  and 
roBD  Union,  odd  miles  are  the  right  divisor  to  find  locomotive  cost,  but  they 
say  that  their  engines  draw  other  rolling  stock  on  the  lines  of 
other  companies,  admitting  at  the  same  time  that  their  own 
carriages  and  wagons  do  to  some  extent  run  on  other  lines. 
So  far  as  they  do,  they  increase  their  wear  and  tear,  and 
therefore  the  miles  they  run  should  be  added  to  the  divisor, 
but  as  the  company  could  not  give  the  number  of  these  miles, 
we  think  the  number  may  be  taken  approximately  at  one-£fth 
of  the  difference  of  the  two  mileage  totab.  ^  Rent  of  shops'* 
follows  ^'Repairs  of  carriages  and  widens,"  as  a  working 
expense  in  the  amended  schedule  of  the  company.  The 
deduction  was  not  much  insisted  upon,  and  we  propose  to  omit 
it.  This  seems  the  place  to  refer  to  the  rents  paid  to  this 
company  by  other  companies,  and  by  this  company  to  other 
companies  for  the  use  of  stations.  In  1872  the  rents  received 
were  2,620/.,  and  paid  6,218/.  The  difference  is  2,598/.,  and 
Stallingborough  should  take  a  share  of  this  expense  in  pro- 
portion to  its  train  mUes. 

A  principal  deduction  from  gross  receipts  to  find  the  rateable 
value  of  the  subject  of  assessment,  is  the  allowance  to  be  made 
to  the  tenant  for  profits  of  capital.  The  tenant  of  the  two 
miles  and  eight  chains  of  line  in  Stallingborough  would  require 
a  capital  bearing  the  same  proportion  to  the  work  done  on  that 
piece  of  line  that  the  capital  of  the  company  bears  to  the  whole 
work  they  do.  What  that  capital  was  worth  in  1872  is  a 
principal  point  in  dispute.  The  rolling  stock  of  1872,  to  tske 
that  part  of  the  capital  first,  is  valued  by  the  oompaoy  it 
1,680,000/.,  and  by  the  respondents  at  only  1,110,000/.  There 
was  an  increase  of  stock  during  the  year;  ten  more  engines  in 
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December  than  in  June,  thirty-six  more  carriages^  256  more         1874. 

wi^nft.     The  respondents  take  the  stock  as  it  stood  in  June,  Manohbsteb 

the  company  the  stock  in  hand  in  December.     The  latter    tbent,  &o. 

course  seems  to  ua  the  correct  one  as  a  general  rule,  and  the      ^^*  ^^*' 

former  in  this  particular  case.     For  a  yearly  tenancy  com-    Ouabdiahb 
,--  -.         ^  -  11-11       1       eF  Caistgb 

mencmg  with  the  making  of  a  rate,  the  tenant  should  take  the       Union. 

actual  rolling  stock  in  use  at  the  time,  because  as  its  quantity        Samb 

60  will  be  the  capacity  ibr  doing  work,  and  the  work  done.    Guabdians 

But  in  this  case  it  was  agreed  to  accept  the  accounts  of  1872,  ^^  ij^on. 

and  for  the  receipts  of  that  year,  which  haye  been  made  the 

measure  of  the  receipts  of  the  tenant,  the  average  working 

stock  during  the  year  or,  as  the  increase  was  progressive  from 

beginnmg  to  end,  the  stock  in  the  middle  of  the  year  was 

a  sufficient  quantity  for  him.    For  the  same  reason  the  value  of 

the  stores  will  be  their  value  on  the  30th  of  June.     The  points 

to  be  next  considered  as  to  this  stock  are  its  prime  cost  and 

present  value.     The  difference  as  to  the  prime  cost  of  the 

coaching    and    merchand]2e    stock,    the    difference    between 

831,000/.  and  819,000/.  is  not  so  considerable  but  what  we 

may  accept   without   scrutiny   the    higher   valuation  of  the 

company,  and  we  approve  also  of  their  engmes  being  valued  at 

2,700/.  each  instead  of  the  lesser  sum  by  100/.,  at  which  their 

valoe  is  put  by  the  respondents.     But  the  prime  cost  would  not 

be  the  value  of  the  stock  at  the  time  of  making  the  rate, 

and  only  capital  for  present  value  would  be  required.     The 

respondents  assume  a  depreciation  of  thirty  per  cent.,  but  we 

think  it  probable  that  the  stock  would  be  kept  up  nearer  than 

this  to  its  original  value,  and  that  if,  from  being  in  actual  use,  it 

would  not  sell  at  a  less  reduction  than  twenty  per  cent.,  repair 

and  renovation  would  prevent  any  lower  fall.     We  do  not  doubt 

that  an  expenditure  of  320,000/.,  the  sum  by  which  at  twenty 

per  cent,  the  value  would  be  diminished,  would  suffice  to  restore 

the  roUing  stock  to  its  full  original  value. 

The  railway  company  have  shops  at  Gorton  and  elsewhere, 

in  which  there  are  machines  more  or  less  of  the  nature  of 

fixtures.      These   machines  are  valued   by  the  company  at 

68,750/.,  and  we  are  asked  to  say  which  of  them  are  chattels  to 

F  2 
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^874.        be  provided  out  of  tenant's  capital,  and  wUch  have  beai  made 
MAKCHB8TEB  rateable  hj  fastenings  to  the  ground  or  to  buildings.    We 
Tbbnt,  &o.    cai^i^ot  do  better  than  apply  to  this  question  the  principle  kid 
Bt.  Cos.      down  in  the  case  of  the  Southampton  Dock  Company  (*),  and 
GuABDiAirs    in  the  Halstead  case  (*\  and  so  doing,  and  having  befiire  us 
Uniok.       the  evidence  of  Mr.  Sacr£,  the  company's  chief  engineer  and 
Baxs        locomotive  superintendent,  and  as  such  the  officer  in  charge 
GuABDiAKs    of  their  works  at  Gorton  and  other  places,  and  who  knows  how 
TOSD  uln^.  "^^  ^^^  what  object  the  different  machines  have  been  placed 
in  situ,  and  states  that  the  machines  which  are  &stened  only  to 
steady  them  and  not  so  as  to  give  them  any  permanent  attach- 
ment are  worth  about  20,000/.,  we  decide  that  a  tenant  would 
have  to  find  capital  to  buy  them  of  that  amount.     We  accept 
the  company's  estimate  of  value  as  to  locomotive  cranes,  tooIs> 
sheets,  horses,  and  office  and  station  furniture,  and  the  only 
remaining  question  is,  whether  the  company's  claim  to  a  floating 
capital  of  200,000/.,  and  to  a  deduction  for  interest  thereon, 
should  be  allowed  or  not.     The  North  Staffordshire  case  (')  was 
cited  to  us  as  negativing  any  such  claim.     To  us  it  seems 
rather  to  leave  such  a  claim,  when  arising,  to  be  dealt  with 
according  to  circumstances,  and  considering  on  the  one  hand 
the  daily  expenses  of  a  line  and  the  rent  periodically  reconing, 
and  on  the  other  the  proportion  of  earnings  locked  up  in  ledger 
balances  or  due  on  running  accounts  by  other  companies  and 
the  clearing-house,  we  think  a  tenant  could  not  get  on  without 
some  working  capital,  but  that  as  it  would  not  be  always  wanted, 
125,000/.  would  be  sufficient  in  the  case  of  this  line* 

Thus  &r  we  have  been  considering  the  capital  required  for 
the  whole  line,  and  we  will  now  state  the  share  which  the 
parish  of  Stallingborough  should  receive  and  the  percentage 
which  will  give  fair  and  reasonable  profits.  The  share  we  think 
should  be  found  by  the  method  adopted  by  the  company  of 
dividing  capital  in  the  ratio  of  sectional  train  miles.  It  seems 
to  us  simpler  than  the  method  taken  by  the  respondents,  and  at 

(1)  20  L.  J.,  M.  C.  156.  theanihorityof  HelUiweUr.JBuiW9»i, 

(>)  81  J.  P.  373,  decided  mainly  on      20  L.  J.,  Ex.  164. 

(*)  30  L.  J.,  M.  C.  68. 
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the  same  time  to  be  sufficiently  accurate  (').   As  regards  the  per-        1874. 


centage,  twenty  per  cent,  upon  the  capital  invested^  not  including  Mahohbsteb 
floating  capital  and  value  of  stores,  is  the  deduction  claimed  by    xeknt^c. 
the  company  for  tenant's  profits  and  profits  of  trade,  for  which      ^^-  Cos. 
the  respondents  propose  ten  per  cent,  as  sufficient.     Taking    Guabdiaks 
into  account  that  the  stock  is  not  valued  as  new,  that  we  ought       uniok. 
to  assume  it  to  be  kept  up  to  the  highest  standard  set  by  any        Samb 
company,  that  parts  of  it,  as  tools,  for  instance,  require  frequent    guabdiaits 
replacement,  and  that  the  trade  of  a  railway  carrier  is  attended  ^^^^^ 
with  much  risk,  we  do  not  think  it  will  imduly  reduce  the  value 
of  the  occupation  or  make  an  unreasonable  deduction  &om  the 
receipts  and  profits  of  the  parish  if  the  rate  we  allow,  insurance 
from  risks  included,  is  fixed  at  twenty  per  cent.     As  regards 
floating  capital  and  value  of  stores,  we  propose  to  allow  five  per 
cent  upon  the  former  and  ten  per  cent,  upon  the  stores. 

Another  deduction  to  be  made  fix)m  gross  receipts  is  the 
expense  of  maintaining  the  permanent  way.  Such  repairs  as 
are  a  charge  upon  a  tenant-  are  not  alone  sufficient  for  main- 
temmce.  The  deterioration  always  taking  place  in  spite  of 
such  repairs,  obliges  a  landlord  to  devote  a  part  of  his  rent  to 
the  renewal  of  the  line.  As  a  matter  of  &ct  repair  and 
renewal  go  on  simultaneously,  and  their  respective  costs  are 
not  separately  shown  in  the  accounts.  In  1872  the  railway 
company  expended  107,020/.  in  the  maintenance  of  258  miles 
of  way,  &c,  including  in  that  sum  the  cost  of  a  large  quantity 
of  steel  and  iron  rails  laid  down  in  that  year  and  charged  to 
revenue.  The  respondents  propose  to  divide  this  gross  sum 
amongst  the  several  parishes  in  the  proportion  of  their  train 
mileages,  and  admitting  that  this  is  preferable  to  a  simple 
mileage  division  it  has  yet  the  defect  of  assuming  that  if  the 
traffic  were  the  same  firom  end  to  end  of  the  line,  the  expense 


(*)  Upon  a  snbaeqnent  application  in 
this  caae  to  the  oommiasioners,  made  in 
eoneeqoence  of  the  Baggestion  at  the 
cod  of  the  jadgment,  it  was  stated  that, 
in  appljing  the  abore  mode  of  division 
hj  tnin  miles  to  seyeral  parishes  in 
the  nnion  sitoate  on  branch  lines,  it 


was  fonnd  that  a  more  accnrate  resnlt 
could  be  obtained  if  the  capital  were 
divided  in  proportion  to  the  receipts, 
and  therenpoD,  at  the  request  of  both 
parties,  the  commissioners  allowed  that 
principle  to  be  substituted  for  the  one 
of  train  miles  division. 
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1874.  of  maintenance  would  be  at  a  uniform  rate  throughout.     The 

Manchestbb  appellants  or  company  follow  a  different  method  as  regards  at 

Trent  ^&c.  ^^^^^  ^^  ^^™  ^^  repairs.     Thej  hare  prepared  a  return  of  the 

Ry.  Cos.  actual  cost  of  repairs  only,  excluding  renewal,  in  the  Caistor 

GuABDiAKs  Union,  and  diyide  this  cost  amongst  tlie  twenty^two  parishes  in 

Union.  ^^^  union  in  proportion  to  their  train  mileage ;  and  aa  we  think 

SAifs  this  is  the  better  mode  in  principle  on  account  of  the  smaller 

mm 

GUABDIAKS  area,  we  allow  the  deduction  they  claim  for  repairs  of  374/.  per 
TOB^utn^  mile  in  Stallingborough  parish.  The  company  claim  in  addition 
a  deduction  of  168/.  per  mile  as  the  annual  cost  of  renewal, 
but  we  are  not  prepared  to  allow  them  a  deduction  of  more 
than  three-fourths  of  this  or  126/.  per  mile,  which  we  think 
enough,  because  repairs  and  maintenance  together  did  not  in 
1872  exceed  an  average  of  415/.  per  mile  for  the  company's 
whole  line,  and  the  train  miles  per  mile  in  StaUingborough, 
viz.,  17,695  were  below  the  average  number  of  train  miles  per 
mile  for  the  whole  258  miles  of  that  line.  We  have  only  to 
add  upon  the  subject  of  the  assessment  for  this  parish,  that  the 
deduction  for  stations  and  works  separately  assessed  should  have 
reference  to  the  aggregate  rateable  value  of  all  the  stations, 
&c.,  and  should  be  in  the  proportion  which  the  gross  receipts  due 
to  Stallingborough  bear  to  the  total  traffic  receipts  of  the  line. 
We  come  lastly  to  consider  the  rateable  value  of  the  Grimsby 
docks.  Great  Grimsby  is  one  of  the  parishes  in  the  Caistor 
Union,  and  the  stations  and  lines  of  railway  of  the  Manchester 
and  Sheffield  Company  situated  in  the  parish  will  be  valued 
by  the  same  rules  as  in  Stallingborough.  But  the  railway 
company  are  also  the  owners  and  occupiers  of  the  Grimsby 
docks,  and  appeal  is  made  to  us  to  say  whether  the  docks  are 
fairly  rated  at  an  annual  value  of  36,990/.  We  have  already 
shown  that  where  a  line  of  railway  passes  through  many 
parishes,  and  the  rateable  value  of  the  part  lying  in  one  parish 
has  to  be  determined,  such  part  cannot  be  fiilly  valued  without 
a  knowledge  of  the  rateable  value  or  at  least  of  the  ordinary 
elements  in  estimating  the  rateable  value  of  the  entire  proper^ 
to  which  it  belongs.  It  seldom  happens  that  the  bounds  and 
limits  of  the  entire  property  are  not  well  defined,  but  in  this 
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cause  the  question  turns  upon  whether  the  railway  and  the        1874. 
docks  should  be  recognized  as  one  property  or  not.    For  if  we  makchesteb 
take  the  liew  of  the  respondents  as  to  the  rateability  of  the    •x^^^^. 
docks  as  forming  with  the  railway  a  united  undertakings  we      R^-  Cos. 
give  to  the  docks  the  relation  of  the  stations  on  a  line  of  railway    Guabdians 
to  such  line,  and  at  once  thdr  rateable  value  becomes  large.       Union. 
possibly  as  large  as  the  respondents  have  estimated  it,  because        Sahb 
there  are  no  expenses  to  deduct  from  the  rent.     But  the  com-    guabpians 
pany  maintain  that  the  docks  are  quite  a  separate  conc^  w^U^w. 

the  railway,  and  that  their  expenses  being  largely  in  excess  of 
the  receipts  they  possess  no  rateable  value,  and  that  no  tenant 
of  them  could  upon  sound  commercial  principles  afford  to  give 
any  rent  for  them.  We  incline  to  a  view  of  these  docks  inter^ 
mediate  between  these  views  of  the  one  side  and  the  other.  To 
us  it  appears  that  they  are  neither  wholly  absorbed  in,  nor  yet 
wholly  distinct  from,  the  railway  property.  They  have  a  double 
aspect,  and  are  a  common  link  of  the  land  and  sea  routes.  The 
company  have  and  exercise  steamboat  powers,  and  the  docks 
on  their  seaward  side  are  concerned  in  the  accommodation  of 
shipping  and  the  transit  of  goods  by  sea.  But  in  other  respects 
they  are  an  adjunct  of  the  railway,  and,  we  think,  should  be 
treated  as  such  for  rating  purposes.  What  we  propose,  there- 
fore, is  to  take  Mr.  Lee's  estimate  of  the  present  value  of  the 
docks,  warehouses,  sheds  and  station  appurtenances,  and  de- 
ducting from  it  the  sums  at  which  he  values  the  wharves,  docks, 
tidal  basin  and  buildings  at  the  tidal  basin  end,  to  deal  with 
the  remainder,  consisting  of  the  sidings,  sheds^  stores,  ware- 
houses and  coal  staging  as  part  of  the  railway  ptoperty  of  the 
company.  The  accounts,  therefore,  should  be  revised  so  as  to 
give  to  the  company  in  respect  of  their  dock  property  such 
income  only  as  arises  from  dock  dues,  graving  dock  dues,  hard 
dues,  wharfiige,  &c.,  and  also  so  as  to  charge  them  only  with 
expenses  relating  to  the  maintenance  and  repair  of  the  docks, 
locks  and  wharves,  the  hydraulic  apparatus  and  the  pay  of  the 
staff  employed  in  and  about  the  admission  and  despatch  of 
vessels,  and  if  the  receipts  are  not  equal  to  the  expenses,  the 
company  will  only  be  rateable  for  their  land  according  to  its 
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Manchestkb  labour  other  than  that  abeadv  mentioned,  from  warehouse 

Tbent,  &c.  rents,  collecting  and  delivering  traffic,  &c.,  will  be  brought  into 

Bt.^Cob.  ^]^q  company's  railway  accounts ;  and  in  like  manner  all  expenses 

GuABDiAUB  incurred  upon  such  services,  and  in  horses,  emrines  and  the 

OF  CAIBTOB  ,  _  1      n    t  i-t  m  i  a 

Union.       mamtenance  and  renewal  of  the  roads,  sidmgs,  turntables,  &c., 
S^^B        ^nll  be  a  charge  upon  the  company  in  respect  of  their  railway 
GuABDiANs    property. 

TOBDlJ^^.  ^^  ^'^  conclude  by  saying,  in  case  of  there  being  any 
points  which  we  have  overlooked,  or  as  to  which  we  have  not 
made  our  meaning  sufficiently  clear,  or  of  there  being  any 
difficulty  in  working  out  the  figures  upon  the  basis  of  the  rules 
we  have  adopted,  that  we  shall  be  happy  to  answer  any  ques- 
tions fix)m  either  side  in  connection  with  this  decision  (^)« 

(})  The  dedsioiis  npon  the  nting  of  ndlwajs  will  be  found  in  the  Digest,  ante, 
p.  16. 

[Solicitors  for  applicants:  J.  R.  jf  R,  Lingardy  Manchester. 
Solicitors  for  defendants :  CoUyer-Bristow,  Withers  if  Russelj 
agents  for  Haddlesay,  for  Caistor  Union,  and  Roslin  Hett, 
for  Glandford  Brigg  [Jnion.] 
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The  Diphwys  Casson  Slate  Company  Limited  Jkemher  22, 

28, 


V, 

The  Festiniog  Railway  Company. 

Undue  Prrfertnee— Special  Agreement^Serviee  off  the  BaHtvay— Railway 
and  Canal  J^t^ffie  Act,  IB54,  «.  2^QtiegtioHS  of  Fact  and  Law, 

A  nSlwnj  companj,  with  the  object  of  disconraging  the  constniction  of  a 
competing  line,  carried  slate  for  certain  qnarry  owners  who  agreed  to  send  all  their 
slate  OTer  the  railway  company's  line  for  a  fixed  nnmber  of  years,  at  a  less  rate 
than  they  charged  for  the  same  serrice  to  the  complainant  qnarry  owners  who 
were  offered,  bat  refused  to  bind  themselyes  by,  snch  an  agreement 

Held,  that  this  was  an  nndae  preference  within  the  meaning  of  the  Railway 
and  Canal  Traffic  Act,  1854,  s.  2. 

The  railway  company  charged  the  complainant  quarry  owners  dd.  per  ton  for 
the  use  of  their  wagons  off  the  line,  and  demurrage  if  they  detained  them  more 
than  twenty  hours,  while  the  qnarry  owners  who  had  entered  into  the  aboTe- 
mentioned  agreement  were  charged  nothilig  for  the  use  of  wagons  off  the  line, 
and  were  not  charged  for  demurrage  until  after  the  expiration  of  thirty  hours. 

Held,  that  this  serrice  off  the  line  was  incidental  to  the  receiying,  forwarding, 
and  delirering  of  the  slate,  and  that  the  circumstance  of  the  farour  shown  being 
in  rei^Mct  of  something  done  off  the  line  did  not  take  the  case  out  of  the  Railway 
and  Canal  Traffic  Act,  1854,  s.  2. 

The  railway  company  charged  the  complainants  Id.  per  ton  for  shunting  goods 
on  to  a  riding,  connecting  their  quarry  with  the  railway,  which  was  the  property 
of  the  complainants;  while  no  charge  was  made  to  other  quarry  owners  for 
shunting  on  ridings  (the  property  of  the  company)  connecting  their  quarries  with 
the  railway. 

The  Commisrioners  found  as  a  fact  that  the  senrice  rendered  to  the  com- 
plainants was  not  more  onerous  to  the  railway  company  than  the  working  of  the 
other  ridings  for  which  no  charge  was  made,  and,  therefore. 

Held,  that  the  extra  charge  was  an  undue  preference  under  the  2nd  section  of 
the  said  act. 

Held,  also,  that  what  amounts  to  undue  preference  is  in  general  a  question  of 
fact,  and  not  one  of  law. 

This  was  an  application  to  the  Railway  Commissioners  by 
the  Diphwys  Casson  Slate  Company^  under  section  2  of  the 
RaQway  and  Canal  Traffic  Act,  1854  {^\  for  an  order  enjoining 
the  Festiniog  Railway  Company  to  desist  from  giving  an  undue 

(»)  Ante,  Vol.  I.  p.  1. 
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preference  to  any  quarry  owners  or  other  persons  in  the 
carrying  of  slates  and  other  goods,  and  in  the  time  and  mode 
of  exacting  payment  therefor,  or  in  allowing  the  use  of  their 
wagons  off  the  railway  of  the  last-mentioned  company,  or  m 
their  charges  for  the  same,  and  enjoining  the  said  company 
not  to  subject  the  said  applicants  to  any  imdue  prejudice  in 
respect  of  the  aforesaid  matters. 

The  railway  company  owned  and  worked  a  line  extending 
from  a  point  beyond  Portmadoc,  called  the  Portmadoc  Lower 
Terminus,  to  Diphwys  Junction,  where  it  Infiircated,  one 
branch  terminating  at  Diphwys  and  the  other  at  Dinaa.  The 
railway  was  about  thirteen  and  a  half  miles  long,  and  ascended 
from  the  coast  by  steep  gradients  to  its  upper  end,  where  the 
said  branches  communicated  with  various  slate  quarries  by 
means  of  sidings. 

At  the  Portmadoc  Lower  Terminus  the  railway  joined  a 
short  private  line,  the  property  of  the  quarry  owners,  which 
was  in  communication  with  their  various  wharves;  the  main 
traffic  of  the  railway  consisted  in  the  carriage  of  slates  from 
the  quarries  to  the  port,  and  of  coals  and  other  stores  up  to 
the  quarries.  The  complainant  company  owned  a  quany  com- 
municating with  the  railway  by  means  of  a  private  siding, 
which  joined  the  line  within  the  station  yard  at  Diphwys;  in- 
clines from  the  quarry  joined  the  said  aiding,  and  for  the  pur- 
pose of  being  loaded  the  railway  company's  wagons  lefl  their 
line  and  passed  over  the  siding  and  up  the  inclines,  and,  again, 
for  the  purpose  of  unloading,  ran  over  the  quarry  owners' 
private  line  at  Portmadoc,  and  on  to  the  wharf  of  the  slate 
company. 

The  other  quarries  were  connected  with  the  railway  by 
means  of  sidings,  which  were  the  property  of  the  railway 
company. 

Various  schemes  had  fi*om  time  to  time  been  set  on  foot 
for  the  construction  of  railways  which  would  enter  into  com- 
petition with  the  defendant  company's  line,  and  the  defendant 
company,  with  the  view  of  defeating  such  competition^  had 
entered  into  agreements  with  various  quarry  owners  to  carry 
their  slates  at  reduced  rates.     In  1864  the  defendant  company 
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prepared  a  printed  agreement  of  this  nature,  which  they  o&red 
to  all  who  sent  date  by  their  hne,  and  which  was  signed  by 
fire  or  six  of  the  largest  quarry  owners^  but  the  complainants 
refused  to  enter  into  it. 

The  principal  consideration  for  all  these  agreements  was  a 
clause  binding  the  freighters  to  send  all  their  slate  by  the  de- 
fendant company's  line  for  a  fixed  number  of  years. 

The  defendant  company  charged  the  complainants  3«.  3d. 
per  ton  for  the  carriage  of  their  slate  from  the  quarry  to  the 
wharf,  including  a  charge  of  9d,  for  the  use  of  the  railway 
company's  wagons  off  their  line,  which  was  not  chained  to 
those  who  had  entered  into  the  said  agreements;  moreorer,  the 
complainants  were  allowed  only  twenty  hours  for  loading  and 
unloading,  afler  which  time  demurrage  was  charged,  whereas 
the  other  quarry  owners  were  aUowed  thirty  hours  for  the  same 
purposes. 

In  consequence  of  disputes  which  had  arisen  as  to  the 
amount  due  from  the  complainants  to  the  defendant  company 
for  the  carriage  of  slates,  the  railway  company  had  gi^en  the 
complainants  notice  that  they  would  no  longer  carry  for  them 
unless  they  were  paid  cash  on  delivery.  At  the  time  of  the 
application  the  defendant  company  were  in  fear  of  competition 
from  two  projected  Unes,  the  construction  of  one  of  which  had 
already  been  commenced,  and  an  act  of  parliament  had  been 
obtained  authorizing  the  construction  of  the  other. 

The  grounds  of  complaint  were : — 

That  the  said  railway  company  gave  undue  and  unreasonable 
preference  and  advantage  to  other  quarry  owners,  and  subjected 
the  applicants  to  undue  and  unreasonable  prejudice  and  dis- 
advantage in  imposing  upon  the  applicants  the  tonnage  rate  of 
3#.  3<f.  for  carriage  and  conveyance  of  their  slates ;  in  charging 
the  applicants  a  higher  rate  for  up-goods  than  any  other  per- 
sons, and  in  allowing  to  the  applicants  a  shorter  time  for 
loading  and  unloading  wagons  than  is  allowed  to  others,  and 
imposing  upon  them  restrictions  in  respect  of  the  time  and 
mode  of  making  payments  for  carriage. 
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Philbricky  Q.C.,  and  R.  T.  Reidy  for  the  complainants. 
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The  question  in  this  case  is,  how  far  a  railway  company  are 
justified  in  entering  into  special  agreements  to  cany  for  those 
who  bind  themselves  to  send  all  their  goods  by  the  company's 
line  on  more  favourable  terms  than  are  offered  to  the  public  ? 
In  Gar  ton  y.  The  Bristol  and  Exeter  Railway  Company  {^) 
it  was  held^  that  an  agreement  by  a  railway  company  to  carry 
at  a  lower  rate  for  certain  individuab  in  consideration  of  their 
sending  aU  their  goods  by  the  railway  was  not  justifiable; 
such  an  agreement  is  against  public  policy;  but  even  sup- 
posing that  it  might  hold' good  where  the  rival  mode  of 
conveyance  is  in  operation^  it  is  bad  where  the  competition 
is  merely  threatened. 


J.  Brown,  Q.C.5  and  J.  Dixon,  for  the  defendants.  The 
only  difference  the  defendants  make  is  between  those  who  agree 
to  give  them  aU  their  traffic  for  a  considerable  number  of  years, 
and  those  who  are  firee  to  convey  their  goods  by  any  means 
they  please;  and  in  Nicholson^s  Case  (No.  1)  {%  which  was  fol* 
lowed  in  Strick  v.  The  Swansea  Canal  Co,{^),  such  an  agree- 
ment was  upheld.  The  complainants  ask  for  the  benefit  of  the 
agreements  without  accepting  the  burden.  The  defendants  justify 
the  difference  of  charge  in  respect  of  the  Id.  per  ton  on  up 
goods  charged  the  complainants,  on  the  ground  that  the  siding 
at  their  quarry  is  their  own  property,  and  that  the  services 
rendered  to  them  in  the  delivery  of  their  up-goods  are  different 
firom  those  rendered  to  the  other  quarry  owners.  We  oflfer  the 
agreement  complained  of  to  aU  who  choose  to  avail  themselves 
of  it,  and  the  judgment  of  JSrle,  C.  J.,  in  Ntcholson^s  Case 
(No.  2)  (^),  shows  that  an  agreement  of  this  nature  is  not  an 
undue  preference,  and  it  is  clearly  not  more  objectionable  than 
the  reduction  of  &res  to  season-ticket  holders  and  those  travel- 
ling by  excursion  trains  which  has  never  been  impeached.  Any 
advantage  offered  to  the  public  with  the  object  of  meeting  com- 
petition is  perfectly  legal;  Joneses  Case{^),  Hozier^s  Case{^); 


■(«)  -4«e«,  Vol  L  p.  218. 
O  ^«^.  Vol.  L  p.  I2L 
(*)  16  C.  B.,  N.  8.  245;    Digest, 
ante.  Vol  I.  p.  18. 


(«)  Ante,  Vol.  I.  pp.  14S»  147. 
(•)  Ante,  Vol.  I.  p.  45. 
(•)  AnU,  Vol.  I.  p.  27. 
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and  the  desire  to  induce  people  to  cany  more  on  their  line  is  a 
legitimate  gnnmd  for  a  railway  company  to  make  a  reduction 
in  its  rates;  Ran8ome*$  Case  (No,  1)(*)*  Harris  v.  Cocker- 
mouth  and  Workington  Ry.  Co.{^)  is  distinguishable;  there 
the  threatened  rival  line  was  not  commenced^  and,  moreover,  it 
was  to  be  a  private  line.  Garton  v.  Bristol  and  Exeter  Ry. 
Co.  (')  is  in  our  &vour9  for  it  was  intimated  in  that  case  that  if 
the  difiference  complained  of  had  been  directed  to  the  defeat  of 
competition  the  decision  of  the  Court  would  have  been  the 
other  way.  The  cases  between  Baxendale  v.  The  Great 
Western  Ry.  Co.,  viz.,  the  Reading  Case{*),  and  the  Bristol 
Case  (^),  show  the  nature  of  imdue  attempts  to  meet  competi- 
tion; but  where  an  agreement  is  offered  freely  to  everyone, 
which  in  its  terms  is  possible  for  all  to  adopt,  and  the  motive  of 
the  railway  company  is  bon&  fide  to  meet  competition,  all  the 
cases  show  that  there  is  no  undue  preference. 
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Philbrichy  in  reply.  We  come  as  members  of  the  public, 
and  if  we  show  that  our  traffic  is  as  remunerative  and  not  more 
onerous  than  that  of  the  parties  preferred,  the  burden  is  on  the 
defendant  company  to  show  why  they  charge  us  a  differential 
rate.  This  is  not  Nicholson's  Case,  there  the  difference  was 
justified  on  the  ground  that  the  railway  company  could  carry 
the  coals  of  the  Kuabon  Company  at  a  less  cost  than  they 
carried  the  coals  of  the  Messrs.  Nicholson.  The  defendants 
themselves  confess  that  they  made  the  difference  of  charge 
complained  of  in  order  to  force  us  into  an  agreement  to  secure 
to  themselves  an  advantage  qud  railway  company ,  this  brings 
us  within  the  principle  of  the  decision  in  Baxendale  v.  Great 
Western  Ry.  Co.,  Reading  Case  (^).  The  defendant  company 
cannot  themselves  alter  the  circumstances  of  our  traffic,  and 
then  defend  themselves  on  the  ground  of  such  difference.  In 
Ranscme*s  Case  (No.  !)(''')»  it  was  held  that  a  railway  com- 
pany could  not  make  a  difference  in  their  rates  in  order  to  give 


(«)  Ante,  Vol  L  p.  6a 
C^  Ante,  Yol.  I.  p,  97, 
(»)  AnU,  Vol.  I.  p.  218. 
(0  Ante,  Vol.  I.  p.  202. 


(»)  Ante,  Vol.  I.  p.  191. 
(•)  Ante,  Vol.  I.  p.  202. 
O  Ante,  Vol.  I.  p.  68. 
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the  traders  in  inland  coal  the  facilities  of  the  traders  in  sea-borne 
coal.  GartotCs  CaseQ)  is  directlj  in  our  favour;  and  Harris 
V.  The  Cockermouth  and  fVorkington  Ry.  Co.{*)  has  never 
been  dissented  from,  in  which  it  was  decided  that  threatened 
competition  did  not  justify  a  preference. 

The   Court   took    time  to  consider,  and  on  the  Slst  of 
December  the  following  judgment  was  delivered : — 

This  is  an  application  bj  the  Diphwys  Casson  Slate  Com- 
panj  for  an  injunction  against  the  Festiniog  Railway  Company 
for  acting  in  contravention  of  tjie  Bailway  Traffic  Act,  to  the 
undue  prejudice  of  the  applicants.  The  Festiniog  Kailway 
is  chiefly  employed  in  the  transport  of  slate  from  the  quarries 
at  its  upper  end  to  Portmadoc.  It  is  connected  with  the 
quarries  by  sidings  and  inclines  constructed  by  die  quarry 
owners,  and  a  short  branch  at  Portmadoc  also  belongs  to  them, 
leading  fix)m  the  railway  terminus  to  the  wharves  where  they 
ship  their  slate.  The  railway  company  supply  the  trucks  or 
wagons  for  the  slate,  and  allow  them  to  pass  up  the  inclines 
to  the  quarries  and  over  the  branch  at  Portmadoc  to  the  wfaarres 
to  load  and  unload.  The  Diphwys  Casson  Slate  Company 
complain  that  they  are  charged  3s.  3r/.  a  ton  fer  carriage  to 
Portmadoc  and  use  of  wagons,  and  demurrage  if  they  detain 
the  wagons  more  than  twenty  hours,  while  other  slate  owners 
and  freighters  for  the  same  service  are  changed  only  2s.  6i/., 
and  are  not  liable  for  demurrage  before  thirty  hours.  The 
railway  company  say,  in  explanation  of  this  difference  in  their 
terms  for  freight  and  demurrage,  that  it  arises  from  the  existence 
of  special  agreements,  and  that  where  these  exist  (and  it  is  open 
to  any  of  their  customers  to  enter  into  them)  the  more  &voai> 
able  terms  apply-  The  agreements  were  said  to  be  nearly  all 
alike,  and  one  was  put  in  at  the  hearing  to  show  the  advantages 
the  railway  company  derive  in  return  for  their  diminished 
charges.  This  agreement,  dated  the  7th  of  December,  1864, 
is  made  between  the  Festiniog  Railway  Company  and  John 
W.  Greaves,  and  it  binds  the  freighter  for  the  next  fourteen 


(»)  Ante,  Vol.  I.  p.  218. 


(')  Ant0,  Vol.  I.  p.  »7. 
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years  to  send  all  the  produce  of  his  slate  quarry  by  the 
Festinif^  Railway  only.  There  are  other  conditioBS,  but  the 
one  mentioned  is  that  for  the  sake  of  which  the  railway  com- 
pany  made  the  agreement.  What  there  is  in  it  besides  is  of  no 
value  as  a  consideration,  and  as  those  who  sign  the  agreements 
are  not  bound  to  dealings  on  any  particular  scale,  and  as,  in 
regard  to  general  circumstances,  the  slate  firom  the  complainants' 
qiany  is  not  more  expensive  to  the  railway  company  to  carry 
than  slate  from  other  quarries,  the  difference  of  charge  com- 
plained of  depends  entirely  for  its  justification  upon  the  promise 
to  use  the  railway  to  the  exclusion  of  any  other  railway,  and 
the  question  for  us  is,  whether  a  company  can  grant. lower 
charges  in  return  for  auch  a  consideration  without  creating 
inequalities  -which  contravene  the  provisions  of  the  Traffic  Act. 
It  should  be  mentioned  that  as  yet  there  is  no  other  railway  by 
which  slate  can  be  sent  firom  the  quarries,  and  therefore  no 
existing  competition  to  be  met,  and  that  the  object  of  the  rail- 
way company  has  been  to  discourage  the  construction  of  a 
competing  line. 

These  being  the  nutterial  circumstances  of  the  case,  we  are 
of  opinion  that  the  complainants  are  entitled  to  relief.  Equal 
treatment  does  not  consist  in  all  being  offered  a  similar  agree- 
ment, for  if  the  agreement  is  not  for  the  public  interests,  or 
goes  beyond  the  fiur  regard  which  a  company  may  pay  to  its 
own  interests,  it  leaves  tmtouched  the  right  of  all  under  the 
Traffic  Act  to  be  put  upon  equal  terms.  Now,  it  is  no  ad- 
vantage to  the  public  that  a  district  should  be  served  by  only 
one  railway,  and  a  trader  ought  not  to  forfeit  his  right  under 
the  statute  because  he  objects  to  a  condition  which  he  may  con- 
sider to  be  detrimental  to  the  public  interests  no  less  than  to 
himself.  And  although  a  company  may  consult  its  own  fiiir 
interests,  this  does  not  extend  to  interests  remote  fit>m  present 
transactionB  and  firom  any  profits  to  be  made  out  of  them.  The 
Traffic  Act  would  never  apply  if  it  were  a  sufficient  answer  to 
a  complaint  of  preference  that  the  favoured  persons  had  agreed 
to  aid  the  company  in  warding  off  some  threatened  or  appre- 
hended competition.  A  railway  company  cannot  compel  the 
public  to  purchase  equality  of  treatment  by  imposing  conditions 
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of  that  character^  or  of  the  character  of  those  contained  in  the 
special  agreements  of  the  Festiniog  Railway  Company.  The 
same  offer  may  be  made  to  all,  but  circumstances  are  so  unlike 
that  every  kind  of  partiality  would  ensue  if  the  offer  must  be 
accepted  or  parties  submit  to  higher  charges. 

It  was  said  on  behalf  of  the  railway  company,  that  the  9d, 
extra  charge  to  those  who  have  not  signed  the  agreements  is 
for  the  use  of  the  company's  trucks  outside  of  their  line,  and 
is  a  matter,  therefore,  beyond  the  scope  and  reach  of  the  Traffic 
Act.  But  if  accommodation  is  afforded  gratuitously  to  some 
and  not  to  others,  or  if  a  railway  company  receives  on  to  its 
own  line  traffic  from  one  party  without  charge,  and  makes  a 
charge  of  9d.  to  another  under  like  circumstances,  the  effect 
and  the  prejudice  caused  are  the  same,  at  whatever  place  the 
accommodation  is  given  or  the  trucks  loaded  and  unloaded, 
and  in  the  present  case  the  loading  and  unloading  of  the  trucks 
off  the  line  was  proved  to  be  a  matter  so  incidental  to  the 
receiving,  forwarding  and  delivering  of  the  slate  that  the  local 
circumstance  of  the  favour  shown  being  in  respect  of  something 
done  off  the  line  does  by  no  means  take  the  case  out  of  the 
Traffic  Act. 

Our  opinion,  therefore,  is  that  the  Festiniog  Railway  Com- 
pany must  be  enjoined  not  to  give  to  the  Diphwys  Casson 
Slate  Company  less  &vourable  terms  in  any  respect  than  they 
give  to  other  slate  owners,  allowing  due  regard  to  be  had  for 
the  circumstances,  if  any,  affecting  the  cost  of  the  railway  com- 
pany of  carriage  for  the  different  freighters ;  and  one  of  the 
complaints  being  that  the  complainants  are  charged  Id.  more 
per  ton  than  others  upon  up-goods  from  Portmadoc,  which  the 
railway  company  defend  upon  the  ground  that  the  siding  at 
Diphwys  for  this  quarry  is  not  their  own  property  as  other 
sidings  are,  and  that  the  shunting  upon  it  is  more  troublesome 
and  less  under  their  control  on  that  account,  we  find  upon 
the  evidence  that  the  service  is  substantially  the  same  for  the 
different  sidings,  and  that  it  is  not  more  onerous  or  expensive 
to  the  railway  company  to  work  the  siding  of  the  complainsnts 
than  other  sidings,  and  we  are  therefore  of  opinion  that  the 
extra  charge  is  an  undue  preference,  and  ought  to  be  disooih 
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tinued.    The  costs  of  this  application  must  be  paid  by  the 
railway  company. 

On  the  19th  of  January  the  defendants  applied^  under  the 
26th  section  of  the  Regulation  of  Railways  Act,  1873^  for  a 
case  for  the  opinion  of  the  Court  of  Queen's  Bench ;  but  the 
Court  reiused  the  application,  on  the  ground  that  the  desire  to 
ward  off  threatened  competition  had  been  decided  in  Harrises 
Case{^)  not  to  justify  a  preference,  with  which  decision  the 
Court  agreed,  and  therefore  that  could  not  form  "  a  question," 
and  that  the  other  points  were  questions  of  fact  and  not 
of  law(«). 
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O  By  the  26th  section,  under  which 
the  application  for  a  case  was  made, 
the  commLssioners  must,  in  proceedings 
before  them  under  a.  6,  at  the  instance 
of  anjr  party  thereto,  and  on  security 
beiof^  given,  ''state  a  case  in  writing 
fat  the  opinion  of  any  superior  court 
detennined  by  the  commissioners  upon 


any  quettion  which,  in  the  opinion  of 
the  commissioners,  is  a  question  of 
law."  In  Palmer  v.  The  London  and 
South  Western  Ry.  Co,,  ante.  Vol.  I. 
p.  248,  Erie,  C.  J.,  in  delivering  judg- 
ment, said  that  the  question,  whether 
undue  prejudice  had  been  caused,  was 
a  question  of  fact  depending  on  the 
matters  proved  in  each  case. 
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1875. 


January  4,  ThE  BbISTOL  AND  EXETEB  RAILWAY  COMPANY 

6.8, 

The  Somebset  and  Dobset  Railway  Company. 

Agreement  hy  Railway  Companie»  to  pay  Bent  for  Easement — JSh^oyment  of 
Easement  deferred'-^"  Breakinff  Ground  " — Regulation  of  Railways  Aet, 
1873,  8.  8. 

The  Bristol  and  Exeter  Bailway  Company  agreed  with  the  Somerset  and  Donet 
Company  to  pay  to  them  a  certain  rent  for  the  power  of  nmning  throng^  their 
station  yard,  and  for  the  nee  of  their  station,  snch  rent  to  commence  when  the 
Bristol  and  Exeter  Company,  in  the  constmction  of  their  railway,  began  to  **  breek 
ground  "  within  six  feet  of  the  sidings  in  the  station  yard.  The  exerdae  of  the 
power  was  preyented  for  some  time  by  objections  of  an  inspector  to  the  Board  of 
Trade  that  phins  deposited  by  the  Somerset  and  Dorset  Company  in  parliament 
were  defective,  bnt  these  objections  were  known  to  the  Bristol  and  Exeter  Compaoy 
at  the  time  of  making  the  agreement. 

Held,  first,  that  they  were  liable  to  pay  the  rent  from  the  time  mentioned  in  the 
agreement,  although  they  had  not  enjoyed  the  easement  or  the  nae  of  the  statuMi 
so  soon  as  they  otherwise  wonld  haye  done  if  the  plans  had  been  correct ;  and, 
secondly,  diat  the  "ground  was  broken"  within  the  meaning  of  the  agreement 
when  the  Bristol  and  Exeter  Company  commenced  the  constmction  of  the  line, 
not  when,  as  preparatory  to  snch  constmction,  they  merely  removed  some  ruls  to 
take  the  angles  of  certain  lines  which  they  wonld  have  to  cross  at  a  leveL 

This  was  an  application  by  the  Bristol  and  Exeter  Railway 
Company  (hereafter  called  the  Bristol  Company),  under  sect  8 
of  the  Regulation  of  Railways  Act,  1873  (^),  to  refer  differences 
between  them  and  the  Somerset  and  Dorset  Railway  Company 
(hereafter  called  the  Somerset  Company)  to  the  Railway  Com- 
missioners for  their  decision,  in  lieu  of  their  being  referred  to 
arbitration.  It  appeared  that  in  1864  the  Somerset  Company 
obtained  an  act  of  parliament  to  make  a  railway,  called  the 
Cheddar  Railway,  from  their  line  at  Wells  to  the  Bristol  and 
Exeter  Railway  at  Yatton,  and  by  agreement  scheduled  to  the 

C)  Ante,  Vol.  I.  p.  6. 
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act  the  Bristol  Company  bound  themselves  to  find  100,000/,  of        1875. 
the  capital  of  170,000/.,  and,  if  required,  the  whole  of  the  capital ;      Bristol 
afterwards,  and  during  the  progress  of  the  bill,  they  petitioned       j^y  qq 
for  additional  provision  for  that  purpose.     In  1865,  and  before     gQjj^^gjj^ 
the  making  of  the  line,  the  Bristol  Company  took  to  the  whole   akd  dobset 
undertaking,  which  was  transferred  to  them  by  an  act  of  par- 
liament of  that  year,  and  by  agreement  scheduled  thereto  they 
were  authorized  to  connect  the  Cheddar  line  with  the  East 
Somerset  line  by  laying  down  rails  througb  the  Somerset  Com- 
pany's yard  at  Wells  station,  '*  so  as  to  give  the  Bristol  Company 
a  free  and  unrestricted  commimication  between  the  Cheddar 
Ridlway  and  the  East  Somerset  Bailway,"  and  for  this  ease- 
ment, and  the  use  of  the  passenger  station  at  Wells,  and  certain 
services  and  accommodation,  the  Bristol  Company  agreed  to 
pay  to  ilie  Somerset  Company  400/.  per  annum,  ^'to  commence 
finom  the  day  of  the  commencement  of  any  of  the  works  under 
the  said  agreement."    In  1869,  when  the  line  was  about  to  be 
opened^  Colonel  Yolland,  one  of  the  inq>ectors  for  the  Board  of 
Trade,  raised  objections  because  the  plans  deposited  in  1864 
did  not  show  that  several  lines  leading  to  the  goods  station  in 
the  Somerset  Company's  yard  at  Wells  would  be  crossed  at  the 
level  by  the  then  proposed  railway,  and  in  consequence  of  this 
a  new  agreement  of  the  10th  of  February,  1870,  was  entered 
into  between  the  two  companies,  whereby  the  Somerset  Com- 
pany waived  its  claim  to  the  rent  until  the  Bristol  Company 
should  "  break  ground  "  within  six  feet  of  the  sidings  in  the  yard 
at  Wells,  and  agreed  not  to  offer  any  objection  to  any  application 
by  the  Bristol  Company  to  parliament  to  cross  the  goods  lines 
at  a  level.     On  the  29th  of  February  in  that  year  the  Bristol 
Company  removed  by  permission  two  rails  of  the  yard  for  the 
purpose  of  taking  the  angles  of  the  crossings,  and  this  was  con- 
tended by  the  Somerset  Company  to  be  a  breaking  of  ground 
nndfir  the  agreement.     On  the  29th  of  June  in  that  year  the 
Bristol  Company  began  the  work  which  they  admitted  was  a 
breaking  of  the  ground.     On  the  5th  of  August^  1873,  Colonel 
Yolland  having  persisted  in  his  objection,  the  Bristol  Company 
and  Somerset  Company  obtained  an  act  of  parliament  authorizing 
them  to  cross  the  goods  lines  on  a  level. 
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Jawmry  4,  ThE  BbISTOL  AND  EXETEB  RAILWAY  COMPANY 

5.8. 


1875. 


V. 

The  Somebset  and  Dobset  Railway  Company. 

Agreement  hy  Railway  Conipaniei  to  pay  Rent  for  Easement — Enjoyment  €f 
Easement  deferred^-*^^ Breaking  Ground** — Regulation  of  Railioays  Act, 
1873,  s,  8. 

The  Bristol  and  Exeter  Bailway  Company  agreed  with  the  Somemt  and  Donei 
Company  to  pay  to  them  a  certain  rent  for  the  power  of  nmning  throagh  their 
station  yard,  and  for  the  use  of  their  station,  mch  rent  to  oommenoe  when  the 
Bristol  and  Exeter  Company,  in  the  constmction  of  their  railway,  began  to  **  break 
ground  "  within  six  feet  of  the  sidings  in  the  station  yard.  The  exerdse  of  the 
power  was  prevented  for  some  time  by  objections  of  an  inspector  to  the  Board  of 
Trade  that  pUms  deposited  by  the  Somerset  and  Dorset  Company  in  pariiamcnt 
were  defective,  but  these  objections  were  known  to  the  Bristol  and  Exeter  Companj 
at  the  time  of  making  the  agreement. 

Held,  first,  that  they  were  liable  to  pay  the  rent  from  the  time  mentioned  in  the 
agreement,  althongh  they  had  not  enjoyed  the  easement  or  the  nae  of  the  station 
so  soon  as  they  otherwise  would  have  done  if  the  plans  had  been  correct ;  and, 
secondly,  that  the  "  ground  was  broken "  within  the  meaning  of  the  agreemeut 
when  the  Bristol  and  Exeter  Company  commenced  the  constmction  of  the  line, 
not  when,  as  preparatory  to  such  constmction,  they  merely  removed  some  rails  to 
take  the  angles  of  certain  lines  which  they  would  have  to  cross  at  a  leveL 

This  was  an  application  by  the  Bristol  and  Exeter  BaQwaj 
Company  (hereafter  called  the  Bristol  Company),  under  sect  8 
of  the  Begulation  of  Railways  Act,  1873  (^),  to  refer  differences 
between  them  and  the  Somerset  and  Dorset  Railway  Company 
(hereafter  called  the  Somerset  Company)  to  the  Railway  Com- 
missioners for  their  decision,  in  lieu  of  their  being  referred  to 
arbitration.  It  appeared  that  in  1864  the  Somerset  Company 
obtained  an  act  of  parliament  to  make  a  railway,  called  the 
Cheddar  Railway,  from  their  line  at  Wells  to  the  Bristol  and 
Exeter  Railway  at  Yatton,  and  by  agreement  scheduled  to  the 
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act  the  Bristol  Company  bound  themselves  to  find  100,000/.  of        1875. 
the  capital  of  170,000/.,  and,  if  required,  the  whole  of  the  capital ;      Bristol 
afterwards,  and  during  the  progress  of  the  bill,  thej  petitioned       ^y,  Co. 
for  additional  provision  for  that  purpose.     In  1865,  and  before     g^jj^jj,, 
the  making  of  the  line,  the  Bristol  Company  took  to  the  whole   and  Dobset 
nndertaking,  which  was  transferred  to  them  by  an  act  of  par- 
liament of  that  year,  and  by  agreement  scheduled  thereto  they 
were  authorized  to  connect  the  Cheddar  line  with  the  East 
Somerset  line  by  laying  down  rails  through  the  Somerset  Com- 
pany's yard  at  Wells  station,  "so  as  to  give  the  Bristol  Company 
a  free  and  unrestricted  commimication  between  the  Cheddar 
Bailway  and  the  East  Somerset  Railway,''  and  for  this  ease- 
ment, and  the  use  of  the  passenger  station  at  Wells,  and  certain 
services  and  accommodation,  the  Bristol  Company  agreed  to 
pay  to  the  Somerset  Company  400/.  per  annum,  "to  commence 
fiom  the  day  of  the  commencement  of  any  of  the  works  under 
the  said  agreement."    In  1869,  when  the  line  was  about  to  be 
opened.  Colonel  Yolland,  one  of  the  inspectors  for  the  Board  of 
Trade,  raised  objections  because  the  plans  deposited  in  1864 
did  not  show  that  several  lines  leading  to  the  goods  station  in 
the  Somerset  Company's  yard  at  Wells  would  be  crossed  at  the 
level  by  the  then  proposed  railway,  and  in  consequence  of  this 
a  new  agreement  of  the  lOth  of  February,  1870,  was  entered 
into  between  the  two  companies,  whereby  the  Somerset  Com- 
pany waived  its  claim  to  the  rent  until  the  Bristol  Company 
should  '^  break  ground  "  within  six  foet  of  the  sidings  in  the  yard 
at  Wells,  and  agreed  not  to  oBer  any  objection  to  any  application 
by  the  Bristol  Company  to  parliament  to  cross  the  goods  lines 
at  a  level.     On  the  29th  of  February  in  that  year  the  Bristol 
Company  removed  by  permission  two  rails  of  the  yard  for  the 
purpose  of  taking  the  angles  of  the  crossings,  and  this  was  con^ 
tended  by  the  Somerset  Company  to  be  a  breaking  of  ground 
under  the  agreement     On  the  29th  of  June  in  that  year  the 
Bristol  Company  began  the  work  which  they  admitted  was  a 
breaking  of  the  ground.     On  the  5th  of  August^  1873,  Colonel 
YoUand  having  persisted  in  his  objection,  the  Bristol  Company 
and  Somerset  Company  obtained  an  act  of  parliament  authorizing 
them  to  cross  the  goods  lines  on  a  leveL 
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1875.'  Under  these  circumstances  the  Bristol  Company  applied  to 

Bristol      the  Commissioners  to  be  reliered  from  payment  of  the  rent  of 

^^Ry.  CcK*^^  400Z.  mitil  they  could  have  the  enjoyment  of  the  easement  and 

„     ^'  the  use  of  the  station.  aUefidne:  that  it  was  the  de&ult  of  the 

Somerset  .  . 

AND  Dorset  Somerset  Company  by  their  defective  plans  that  had  caused 
the  delay.  The  Somerset  Company,  however,  claimed  the  rent, 
and  had  deducted  it  in  account  from  the  25th  of  February,  1870. 

Rodwelly  Q.C.,  and  H.  C  Saunders  appeared  for  the  appli- 
cants, and  Fieldy  Q.C.,  for  the  Somerset  Company. 

After  hearing  the  arguments  and  evidence  the  Court  took 
time  to  consider,  and  on  the  8th  of  January  delivered  the  fol- 
lowing judgment : — 

In  1864  the  Somerset  and  Dorset  Railway  Company  ob- 
tained powers  from  parliament  to  make  the  Cheddar  Valley 
Kailway  from  Yatton  to  Wells.  In  the  following  year  the 
powers  were  transferred  to  the  Bristol  and  Exeter  Railway 
Company,  and  in  order  that  there  might  be  a  free  communica- 
tion at  Wells  between  that  railway  and  the  East  Somerset 
Railway,  the  Bristol  Company  were  authorized  to  run  through, 
as  well  as  to  use,  the  intervening  passenger  station  of  the 
Somerset  and  Dorset  Company.  In  anticipation  of  the  act 
passing,  an  agreement,  afterwards  confirmed  by  the  act,  was 
made  between  the  two  companies  in  March,  1865,  and  one 
article  provided  that  the  Bristol  Company  should  for  ever  pay 
to  the  Somerset  Company,  as  compensation  or  rent  for  the  ease- 
ment or  running  powers  and  for  the  use  of  the  passenger 
station,  400/.  a  year,  to  take  effect  from  the  commencement  of 
any  works  under  the  agreement,  meaning  works  on  the  passenger 
or  goods  station  of  the  Somerset  Company  at  Wells,  required 
to  establish  the  through  communication.  The  railway  gene- 
rally was  completed  and  opened  for  traffic  early  in  1870,  but  at 
the  inspection  on  behalf  of  the  Board  of  Trade,  before  the 
opening,  objection  was  made,  in  advance,  to  the  mode  in  which 
the  junction  at  WeUs  was  about  to  be  formed,  by  level  crossings 
over  various  goods  lines  in  the  Wells  station  yard  of  the 
Somerset  Company :  and  the  result  was,  that  the  extension  of 
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the  railway  to  that  company's  passenger  station  was  not  carried         ^875. 
out^  nor  was  through   communication  made  with  the   East      Bbistol 
Somerset  line.     Express  powers  for  the  level  crossings  were       ^y.  Co. 
obtained  from  parliament  in  1873.     The  Somerset  Company     gQ^gi^gj-i. 
made  a  claim  for  rent  in  1869,  but  the  Bristol  Company  denied  and  Dobset 
that  the  works  had  then  been  commenced,  and  on  the  10th  of 
February,  1870,  it  was  agreed  between  them  that  the  Somerset 
Company  should  waive  aU  claim  for  rent  till  the  Bristol  Com- 
pany should  begin  to  break  ground  within  six  feet  of  any  of  the 
sidings  in  the  Wells  yard.     It  is  admitted  that  ground  was 
broken  some  time  in  1870,  but  the  Bristol  Company  maintain, 
diat,  through  a  default  of  the  Somerset  Company,  they  have 
been  prevented  making  any  use  of  the  Wells  station  or  of  their 
acquired  right  to  pass  through  it^  and  that  so  long  as  they  have 
not  that  use,  the  rent  promised  in  contemplation  of  their  having 
it  does  not  become  payable.     This  difference  between  the  two 
companies  is  referred  for  our  decision.     It  appears  that  the 
plans  of  the  Cheddar  Railway  deposited  by  the  Somerset  Com- 
pany for  the  act  they  obtained  in  1864  did  not  exhibit  the  goods 
lines  in  their  Wells  station  intended  to  be  crossed  on  the  level, 
and  that  when  the  railway  was  inspected  previous  to  opening, 
the  inspecting  officer  drew  attention  to  the  proposed  level  cross- 
ings in  the  station,  and  intimated  that  they  would  be  objected 
to  and  would  not  be  held  to  have  received  an  implied  parliamen- 
tary sanction  from  the  general  power  given  by  the  Act  of  1864 
to  make   the  railway  in  accordance  with  the  line  and  levels 
shown  in  the  deposited  plans  and  sections.     The  officer  who 
inspected  for  the  Board  of  Trade  was  Colonel  YoUand,  and  the 
Bristol  Company  lost  no  time  in  commimicating  with  him  as  to 
his  remarks  on  the  crossings,  and  their  correspondence  on  the 
subject  was  put  in  at  the  hearing.     The  inspection  was  held  in 
November,  1869,  long  after  the  railway  had  been  transferred  ta 
the  Bristol  Company,  but  before  that  company  and  the  Somerset 
Company  made  the  agreement  of  February  10, 1870.     By  that 
agreement  it  was  provided,  inter  alia,  that  the  Somerset  Com- 
pany should  waive  all  claim  to  rent  for  the  Wells  yard  until  the 
Bristol  Company,  in  the  construction  of  their  Cheddar  Railway, 
should  begin  to  break  ground  within  six  feet  of  the  sidings  in 
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1875.  that  yard,  and  that  the  Somerset  Company,  moreover,  should 
Bristol  offer  no  objection  to  any  application  the  Bristol  Company 
Rt.  Co.  might  make  to  parliament  for  express  sanction  to  cross  the 
SoMEBSET  8^^^  ]hieB  in  the  yard  in  the  manner  contemplated  in  the 
AifD  DoBssT  agreement  of  1865.  The  date  and  the  contents  of  the  agree- 
ment of  1870  show  conclusively  that  the  Bristol  Company 
entered  into  it  with  a  full  knowledge  of  the  difficulty  with  the 
Board  of  Trade  and  of  the  possibility  of  an  application  having 
to  be  made  to  parliament  to  overcome  that  difficulty.  The 
rent  itself  was  the  subject  of  re-arrangement  on  that  occasioD, 
and  it  might  have  been  made  dependent  upon  the  issue  of  the 
suggested  application  to  parliament,  but  both  parties  agreed 
instead  that  the  new  starting-point  for  the  rent  should  be  the 
happening  of  an  event  of  another  kind,  and  which  could  only 
happen  by  the  Bristol  Company's  own  act — ^namely,  their 
beginning  to  break  ground  within  certain  parts  of  the  Wells 
yard.  Surely  after  this  agreement  was  made  there  was  no 
longer  any  room  for  modifying  its  e£fect  by  considerations 
drawn  from  circumstances  of  which  the  parties  had  not  only  a 
full  previous  cognizance  but  which  furnished  one  motive  for  their 
entering  into  it,  and  we  can  come  to  no  other  conclusion  than 
that  the  impediments  to  the  completion  of  the  line,  of  which 
the  Bristol  Company  had  notice  on  November,  1869,  to  what- 
ever causes  they  may  have  been  attributable,  must  be  altogether 
excluded  from  having  any  bearing  on  the  question  of  that  com- 
pany's liability  for  the  rent,  and  that  the  Somerset  Compsny 
are  entitled  to  their  rent  from  the  time  when  ground  was  first 
broken.  The  rent  of  400/.  consists  of  two  equal  parts,  one 
being  compensation  or  rent  for  the  passage  through  the  station, 
and  the  other  compensation  or  rent  for  the  use  of  the  station 
and  for  the  services  of  the  station  staff.  This  latter  part  is  teiy 
minable  at  any  time  by  notice  from  the  Bristol  Company  that 
they  intend  to  discontinue  using  the  station,  and  hence  it  was 
suggested,  as  we  understood,  that  it  would  accord  with  a  fior 
inference  to  regard  this  part  of  the  rent  as  meant  to  be  ooncox^ 
rent  with  actual  use.  But  the  agreement  of  1865  makes  no 
difference  between  the  two  parts  in  the  time  of  their  com* 
mencing,  or  while  they  continue  payable,  and  we  do  not  see 
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that  we  can  make  any  distinction  between  them,  or  treat  them         ^^^^' 
otherwise  than  alike.     As  to  the  time  when  around  was  first      Beistol 

,,  -11  1  11-11.  1  11  ^^^  EXETEB 

broken  and  when  the  rent  should  begm  to  be  payable,  we  are      ry.  Co. 
of  opinion  that  this  should  be  the  time  mentioned  in  the  appli-     somebset 
cation — ^namely,  June  29,  1870.     It  is  true  that  as  early  as   and  Dorset 
February  of  that  year  the  Bristol  Company  remoyed  some  rails 
at  the  points  where  their  line  would  cross  to  take  the  angles  of 
the  crossings,  but  we  regard  what  was  done  at  that  time  as  pre- 
paratory to  the  execution  of  work,  and  are  of  opinion  that  the 
company  did  not  break  ground,  in  the  sense  we  give  to  that  ex- 
pression of  commencing  work,  until  the  end  of  June.    We  shall 
not  make  any  order  as  to  costs. 


[Solicitors  for  applicants:   Clarke,  Woodcock  Sf  Rylandy  for 
Fusself  Pritchard  §•  Swan,  Bristol. 
Solicitor  for  defendants :   fF.  Tooffood.] 
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January  21, 

22,  25,  27,  30; 

February  1, 

1875. 


The  Midland  Eailwat  Company 

v. 
The  Great  Western  Eailway  Company. 

Reference  to  Commiitioners  under  the  Regulation  of  Railway  $  Act,  1873,  i.  8 

— Competitive  Rates — Agreement. 

The  Midland  and  Great  Western  Railway  Companies  entered  into  an  agree- 
ment to  cairj  passenger  traffic  between  competitire  stations  at  **  equal"  fares,  the 
amount  of  snch  fares  to  be  determined  in  case  of  difference  bj  arbitration.  On 
a  reference  to  the  Railway  Commissioners,  under  the  Regulation  of  Railways 
Act,  1873,  s.  8,  to  fix  the  equal  first-class  rate  between  the  competitire  stations, 

Held,  that  the  agreement,  so  far  as  it  neutralized  the  benefits  of  competitioo, 
should  be  construed  strictly. 

Held,  also,  that  ih  defining  '* competitire  stations"  a  difference  of  distance  was 
not  material,  and  that  particular  places  on  the  lines  of  both  companies,  tliongh 
the  course  between  them  might  be  much  more  circuitous  in  the  one  case  than  in 
the  other,  were  competitive  in  the  sense  of  the  agreement 

As,  however,  between  many  of  these  places  there  was  practically  no  more 
competition  than  if  only  one  route  existed,  the  application  was,  on  the  hearing  of 
the  case,  narrowed  to  places  where  the  two  companies  could  effectively  compete 
with  each  other. 

Held,  turner,  thai  the  company  which  had  the  chief  control  of  the  traffic,  or  to 
which  the  traffic  mainly  or  properly  belonged,  by  reason  of  having  the  shorter 
and  more  direct  route,  or  the  route  being  on  their  main  line,  or  the  like,  should 
have  the  control  in  fixing  the  amount  of  the  governing  rates  in  the  absence  of 
any  agreement  or  special  circumstances  to  the  contrary ;  and  that  when  a  company, 
from  the  circumstances  of  the  case,  could  not  carry  at  a  profit,  it  should  not  be 
the  company  to  fix  the  common  rate  required  by  such  an  agreement  as  the  above^ 
as  it  conid  not  benefit  itself,  nor  could  it  be  the  best  judge  of  what  would  be 
beneficial  to  its  neighbour. 

This  was  a  reference  to  the  Railway  Commissioners  by  the 
Midland  Railway  Company  under  section  8  of  the  Regulation 
of  Railways  Act,  1873  (>). 

The  Midland   and    Great  Western    Railway   Companies 
were  bound  by  an  agreement  entered  into  in  1863^  scheduled 
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to  the  Great  Western  Railway  (West  Midland  Amalga* 
mation)  Act,  1863,  by  the  fourth  article  of  which  it  was 
provided,  that  the  companies  should  agree  to  equal  rates, 
fares  and  charges  in  every  respect  between  competitive 
stations,  such  as  Birmingham  (Midland  and  Great  Western) 
and  London  (Midland  and  Great  Western),  and  by  the  twenty- 
ninth  article,  that  all  fares,  rates  and  charges  payable  under  the 
agreement,  in  case  of  dispute,  and  all  questions  of  difference 
arising  out  of  the  agreement,  not  otherwise  provided  for, 
should  be  determined  by  arbitration  in  manner  provided  by 
the  Kailway  Companies  Arbitration  Act,  1859,  and  that  the 
arbitrators  or  arbitrator  should  have  the  power  of  determining 
the  amount  of  damage  which  any  of  the  companies  might  have 
sustained  from  any  breach  of  the  agreement. 

The  Midland  Company,  in  the  sixth  paragraph  of  their 
application,  stated  that  they  had  determined  to  revise  and 
reframe  their  scale  of  passenger  rates,  fares  and  charges,  as 
from  the  1st  January,  1875,  and,  among  other  things,  to 
discontinue  booking  second-class  passengers  and  to  reduce  the 
first-class  fares,  and  to  make  certain  alterations  in  the  rates  of 
charge  for  return  tickets  to  and  firom  the  stations  of  the  Mid- 
land Railway,  including  competitive  stations  within  the  meaning 
of  the  said  agreement  They  proposed  that  the  first-class  fere 
to  competitive  stations  should  be  at  the  rate  of  lid.  per  mile, 
and  thst  the  reduction  of  fares  for  return  tickets  should  be  dis- 
continued; and  in  the  eighth  paragraph  of  their  application  they 
submitted  that  the  rate  of  lid.  per  mile  for  first-class  pas- 
sengers was  a  feir  and  proper  rate  to  form  the  basis  of  equal 
rates,  feres  and  charges  for  first-class  passengers  under  the 
fourth  clause  of  the  said  agreement. 

The  tenth  paragraph  of  the  said  application  alleged  that  the 
Midland  Railway  Company  were  desirous  that  the  question  in 
diflference  as  to  what  should  be  the  rates,  feres  and  charges  for 
first-class  passengers  between  competitive  stations,  on  and  after 
the  first  day  of  January,  1875,  should  be  determined  by  the 
Railway  Commissioners  under  the  provisions  of  the  Regulation 
of  Railways  Act,  1873. 

The  Great  Western  Company  in  their  answer  declared  that 
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the  statement  contained  in  the  eighth  paragraph  of  the  appli- 
cation^  was  incapable  of  proofs  and  that  they  were  prepared  to 
prove  that  the  proposed  large  reduction  of  existing  first-class 
passenger  fares^  in  respect  of  the  traffic  governed  hj  the  agree- 
ment of  1863,  would  be  attended  with  such  serious  and  unneces- 
sary pecuniary  loss  that  it  ought  not  to  be  sailctioned  by  the 
BaHway  Commissioners, 


Field,  Q.C.;  and  B,  E,  Webster  appeared  for  the  applicants. 

Sir  Henry  James,  Q.C,  Thesiger,  Q,C„  and  Saunders  for 
the  defendants. 

The  Midland  Company  at  the  hearing  limited  their  applica- 
tion to  the  stations  between  which  the  two  companies  actually 
competed  for  passenger  traffic,  viz. ;  London  and  Birmingham, 
Bristol  and  Bath,  Gloucester  and  Cheltenham,  Birmingham 
and  Bristol,  Birmingham  and  Gloucester,  Birmingham  and 
Worcester,  and  a  few  intermediate  stations  of  minor  importance. 

Evidence  was  adduced  by  both  companies  in  support  of  their 
conflicting  opinions,  not  only  as  to  the  probable  effect  of  the 
proposed  abolition  of  second-class  carriages  and  reduction  of 
first-class  &res,  on  tiie  passenger  traffic  receipts,  but  also  as  to 
the  effect  of  carrying  third-class  passengers  by  all  trains,  a 
system  which  had  been  introduced  by  the  Midland  Company  in 
1872,  and  had  been  followed  in  principle  by  most  of  the  great 
railway  companies  north  of  the  Thames. 


The   Court    took  time  to  consider,  and  on  the   10th  of 
February  delivered  the  following  judgment: — 

This  is  an  application  to  us  by  the  Midland  Railway  Com- 
pany to  fix  the  first-class  &res  to  bo  charged  by  them  and  the 
Great  Western  Railway  Company  for  places  between  which 
traffic  can  pass  by  the  route  of  either  company.  The  two 
companies  are  bound  by  agreement  to  have  equal  rates  and 
fares  between  competitive  stations,  and  the  agreement,  which 
was  made  in  1863,  is  set  out  in  a  schedule  to  an  act  of  that 


COMPETITIVE  RATES* 


91 


year,  and  is  confirmed  by  it     Since  1866  the  two  companies 
have    had  the  same  general  scale  of  charge   per   nule  for 
paasengers — 2d.  first-class,  l^d.  second-class^  and   Id.  third- 
class.    There  were  exceptions  to  it  with  each,  for  the  Great 
Western  charged  more  than  2d.  on  some  of  their  West  Midland 
and  South  Wales  lines,  and  the  Midland  less  than  2d.  on  the 
suburban  traffic  of  some  large   towns  on  their  lines;  but  the 
Gompetitiye  traffic  was  chiefly  in  districts  where,  except  in 
the  lengths  of  their  routes,  the  circumstances  of  the  two 
companies  were  alike,  and  their  rates  per  mile  the  same. 
Consequently,  up  to  the  time  when  the  application  to  us  was 
made^  the  agreement  was  carried  out  without  much  difficulty. 
But  as  the  Midland  have  now  reduced  their  first-class  ^u*e  to 
l^rf.  per  mile,  and  have  abolished  the  second-class,  an  equal 
rate  for  the  places  between  which  both  companies  carry  involves 
a  decision  as  to  which  of  two  difiperent  policies  shall  prevail, 
and  it  is  not  surprisiDg  that  for  the  QQnti^ued  due  observance 
of  the  agreement  a  reference  to  arbitration  should  be  found 
necessary.     Before  the  change  lately  introduced  the  Midland 
had  made  another  change  in  respect  of  their  passenger  traffic, 
which  had  an  important  bearing  upon  the  one  of  later  date. 
In  April,  1872,  they  decided  to  cany  third-class  passengers  by 
all  their  trains,  and  their  example  has  been  followed  very 
generally  by  other  companies.     The  efiect  of  that  measure 
upon  railway  receipts  and  profits  has  been  given  a  prominent 
place  in  this  inquiry,    The  Midland  Company  have  maintained 
that  it  has  added  largely  to  their  receipts,  and  has  enabled 
them  to  take  off  some  of  their  trains  without  decrease  of 
accommodation,  and  thus  to  raise  their  receipts  per  train  mile. 
The  Great  Western  have  put  in  returns  to  show  that  Midland 
passengers  and  receipts  have  increased  only  at  the  normal  rate 
of  that  line,  and  as  to  the  alleged  economy  of  working  have 
insisted  that  if  expenses  have  been  reduced  the  reason  must  be 
that  the  Midland  Company  had  been  previously  less  economical 
than  other  companies  in  their  management,  and  less  careful  not 
to  run  unnecessary  trains.     They  adduce  in  support  of  their 
view  their  own  experience  in  the  matter,  according  to  which 
the  result  to  themselves  bad  not  beesi  beneficial,  inasmuch  as 
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while  they  carried  many  more  passengers  their  receipts  in  the 
first  year  after  the  change  but  slightly  increased,  and  upon 
distances  over  fifty  miles  showed  an  actual  decrease  as  compared 
with  the  preceding  year.  These  points,  except  so  fiu:  as  they 
mark  a  difierence  in  the  traffic  of  the  two  companies,  are  but 
remotely  connected  with  the  question  we  have  to  deal  with,  as 
to  the  proper  equal  fare  for  first-class  passengers,  and  we  will 
pass  on  to  the  change  of  recent  date  made  by  the  Midland,  and 
which  grew  partly  out  of  the  one  which  preceded  it.  This 
measiu-e  consisted  of  an  abolition  of  second^lass  fares,  and  of 
a  reduction  of  the  first-class  &re  fix)m  2d.  to  \\d.  a  mile.  No 
question  is  before  us  as  to  the  second-class.  The  Midland 
Company  do  not  ask  that  the  Great  Western  shall  be  required 
to  dispense  with  carrying  passengers  of  that  dass,  nor  do  the 
Great  Western  ask  that  there  shall  continue  to  be  second-class 
carriages  and  &res  on  the  Midland  line,  and  the  matter  is  only 
of  importance  to  the  Great  Western  in  connection  with  the 
assimilation  of  first  and  sccond-dass  fares*  The  reduction  of 
the  first-class  fiire  troxa  2d,  to  \^d.  forms  the  other  part  of  the 
new  measure,  and  the  Midland  Company  believe  that  the  result 
will  be  to  raise  the  number  of  passengers  carried  at  their  first- 
class  &res  over  the  numbers  of  the  old  first  and  second-class 
combined,  and  so  to  reduce  working  expenses  by  saving  the 
running  of  empty  carriages,  and,  as  a  consequence,  diminishing 
the  weight  of  the  train  and  the  cost  of  hauling  it,  so  as,  not- 
withstanding the  lower  fare,  to  increase  their  receipts  and 
profits.  They  appeal  to  the  returns  of  their  traffic  sinoe  the 
change  was  established  as  more  than  confirming  their  favourable 
expectations.  The  answer  to  this  on  the  part  of  the  Great 
Western  is,  that  so  short  a  trial  of  the  new  system  cannot 
fiimish  results  which  are  an  indication  of  how  it  will  ultimately 
turn  out,  and  they  argue  that  for  long  distances,  and  with  a 
reasonably  good  service,  the  quantum  of  the  fare  is  not  a  con- 
sideration with  passengers,  and  that  lowering  it  even  25  per 
cent,  will  not  develop  traffic,  and  so  far  as  it  induces  second- 
class  passengers  to  travel  first  in  future  will  be  a  source  of 
increased  expense  to  the  company  carrying  owing  to  the  greater 
weight  and  smaller  carrying  capacity  of  fii*st-cla8s  carriages  as 
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compared  with  those  of  the  second-class.  We  have  of  course 
carefully  considered  eveiything  that  was  said  on  the  one  side 
and  on  the  other  in  support  of  these  conflicting  views ;  but  it  is 
not  necessary  for  our  purpose  and  for  the  questions  specifically 
referred  to  us  that  we  should  decide  in  favour  either  of  high 
fares  or  of  low  fares^  because  we  are  not  considering  whether 
the  policy  of  the  Midland  ought  to  be  adopted  universally  and 
by  all  companies,  but  by  what  adjustment  the  two  principles 
can  best  be  made  to  work  together  in  those  districts  which  are 
served  by  them,  by  the  Great  Western  and  by  the  Midland. 
The  Midland  have  adopted  low  fares  for  their  own  traffic,  and 
are  Gcee  to  use  any  scale  of  charge  they  please  except  where 
they  have  agreed  to  the  contrary,  as  in  the  case  of  this  agree^ 
ment  with  the  Great  Western  with  reference  to  the  traffic  of 
the  districts  common  to  both  companies.  The  object  of  that 
agreement  was  to  prevent  undue  competition  or  an  undeis 
bidding  between  them  for  that  particular  traffic,  and  there  is 
nothing  repugnant  to  it  in  a  reduction  which  is  made  without 
any  special  reference  to  competitive  traffic,  and  adopted  by  the 
Midland  upon  considerations  which  extend  over  the  whole  of 
their  lines,  and  this  being  so,  whether  they  have  proved  their 
case  or  not,  they  have  shown  a  reasonable  ground,  in  the  mode 
in  which  they  have  treated  their  fares  wherever  they  could 
act  independently  and  without  consulting  other  companies,  for 
gping  before  arbitrators  or  before  this  commission,  and  asking 
that  they  might  be  allowed  to  treat  their  competitive  fares  on 
the  same  principle.  They  have  as  much  confidence  in  low 
fibres  for  these  lines  as  for  their  others,  and  having  by  the 
agreement  power  to  propose  at  any  time  a  revision  of  the  equal 
rates  they  have  also  observed  the  implied  conditions  by  which 
the  exercise  of  such  power  should  be  regulated. 

Now  the  fourth  article  of  the  agreement  is  a  stipulation  of 
the  two  companies  to  agree  to  equal  fares,  rates  and  charges  in 
every  respect  between  competitive  places  such  as  Birmingham 
and  London.  In  the  case  thus  given  as  an  illustration  the 
distances  are  as  nearly  as  possible  the  same  by  both  routes ; 
but  it  is  allowed  that  a  difference  of  distance  is  not  material, 
and  that  particular  places  on  the  lines  of  both  companies. 
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though  the  coarse  between  them  may  be  much  more  circuitous  in 
the  one  case  than  in  the  other,  are  competitive  in  the  sense  of 
the  agreement.  The  original  application  of  the  Midland  was 
framed  accordingly.  It  asked  for  equal  rates  by  the  new  scale 
between  all  places  at  which  both  companies  have  stations  of 
their  own,  but  between  many  of  these  places  there  is  no  more 
real  competition  than  if  only  one  route  existed*  and  the  appli- 
cation was  on  this  account  ultimately  nairowed  to  places  where 
the  two  companies  could  effectively  compete  with  each  other. 
The  Midland  Company  do  not  now  propose  that  there  should  be 
any  alteration  in  the  existing  rates  of  the  Great  Western 
between  London  and  Bath,  Bristol,  Gloucester,  Cheltenham 
or  Worcester,  their  own  mileage  from  London  to  those  places 
being  BO  much  greater  as  to  preclude  them  from  competing  ibr 
the  traffic.  They  limit  their  application  to  the  really  compe- 
titive stations,  and  these  are>  in  addition  to  Xiondon  and 
Birmingham,  the  places  named  in  the  fourth  article  as  an 
example,  Bristol  and  Bath,  Gloucester  and  Cheltenham,  Bir- 
mingham and  Bristol>  Birmingham  and  Gloucester,  Birming^- 
ham  and  Worcester,  and  a  few  intermediate  stations  of  minor 
importance. 

We  will  first  consider  what  the  equal  first-ckiss  &re  b^ween 
London  and  Birmingham  to  be  charged  by  the  two  companies 
to  the  public  should  be.  The  competing  companies  for  that 
traffic  are  the  London  and  North  Western,  the  Great  Westeni, 
and  the  Midland.  The  North  Western  has  the  advantage  of 
position ;  the  distance  by  its  route  is  only  113  miles  as  against 
the  Great  Western  and  Midland  mileages  of  129  and  131  miles. 
The  North  Western  carries  the  bulk  of  the  passenger  traffic, 
and  the  first^dass  receipts  of  the  Great  Western  in  1874 
amounted  to  only  2,172iL,  and  of  the  Midland  to  not  more  than 
360/.  The  three  companies  have  long  had  the  same  fares^  the 
single  fiuce  first-dass  being  20f  .,  or  at  the  rate  of  24L  per  mik 
of  the  shortest  route  with  tiie  government  passenger  duty  added. 
The  eflfect  of  fixing  the  fiune  by  the  shortest  line  was  to  reduce 
the  rate  per  mile  to  l|cL  on  the  Great  Western  and  Midland 
lines.  There  is  an  active  and  keen  competition  between  the 
companies,  and  the  L(»don  and  North  Western,  as  appears  by 
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the  eTidence  of  their  general  manager,  Mr.  Findlaj,  have 
fi)und  it  necessaiy  to  bring  down  their  fares  to  the  level  of  the 
Midland  fares  at  their  competitive  points  with  that  company, 
or,  else,  as  he  said,  the  traffic  would  leave  the  London  and 
North  Western  and  go  to  the  Midland.  There  is  another 
matter,  of  which  account  also  must  be  taken.  The  agreement 
as  to  equal  rates  is  restricted  to  competitive  stations,  and  the 
Midland  have  lowered  their  rates  at  all  their  non-competitive 
stations  indiscriminately,  including  some  which  are  close  to 
stations  which  are  competitive.  Thus  the  fare  from  London 
to  Birmingham  remains  at  20s.,  but  a  passenger  is  allowed  to 
book  from  London  to  Saltlej,  not  two  miles  from  the  Bir^ 
mingham  station,  at  the  new  rate  of  16^.  9d.,  and  to  pay  at 
Birmingham  the  Saltley  local  fiire  of  ^d.  as  an  excess,  and  in 
this  way  he  can  travel  for  ITs.  Id,  altogether.  Similarly  the 
fiu^  from  Birmingham  to  Kentish  Town,  close  to  Saint  Pan- 
eras,  which  was  20s.  is  now  I6s.  9d.  The  agreement  so  far  as 
it  neutralizes  the  benefits  of  competition  is  of  a  kind  to  be 
construed  strictly,  and  it  contains  no  provision  that  the  non- 
competitive fiures  shall  in  such  cases  as  are  mentioned  above 
be  a  mileage  proportion  only  of  the  competitive  fares.  We 
gather  from  the  evidence  that  that  part  of  the  arrangement 
which  the  London  and  North  Western  and  Midland  have  made 
about  competitive  &res  is,  that  where  the  Midland  distance  is 
the  longer  it  shall  be  adopted  in  calculating  the  fare  upon  the 
new  basis  of  l^d,  per  mile,  subject  to  half  the  old  return  &re 
not  being  exceeded.  This  of  course  tends  to  lessen  the  dif- 
ference between  the  old  and  new  rates,  and  upon  the  whole  we 
are  of  opinion  that  the  equal  rate  for  the  first-class  between 
London  and  Birmingham  should  be  the  amount  of  l^d,  per 
mile  by  the  Midland  mileage,  besides  the  duty;  and  that, 
except  with  the  concurrence  of  the  Great  Western,  such 
amount  should  not  be  limited  by  the  half  of  the  old  first-class 
return  fare. 

We  come  next  to  the  Bristol  and  Bath  and  the  Gloucester 
and  Cheltenham  traffic.  We  decided  in  the  course  of  the 
hearing  that  the  Bath  and  Bristol  traffic  is  within  the  fourth 
article  of  the  agreement.     These  stations  are  situated  upon  the 
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main  line  of  the  Great  Western,  which  is  also  a  shorter  and 
more  direct  route  than  the  branch  line  of  the  Midland;  and  the 
difference  between  the  Midland's  long  mileage  at  l^d.  and  the 
Great  Western's  short  mileage  at  2d.  is  so  small  that  we  think 
the  first-class  fare  may  continue  to  be  based  upon  the"  rate  of  2d. 
per  mile  of  the  Great  Western  mileage. 

As  regards  Gloucester  and  Cheltenham,  the  railway  between 
them  is  from  six  to  seven  miles  long,  and  is  used  both  by  the 
Great  Western  and  the  Midland.  The  Great  Western,  how- 
ever, possess  a  station  at  Cheltenham  a  mile  nearer  to  the  town 
than  the  Midland  station,  and  thus,  in  a  great  measure,  they 
control  the  traffic  to  Gloucester.  This  relative  position  of  the 
two  stations— one  being  in  the  centre  and  the  other  in  the  out- 
skirts of  the  town-^seems  to  us  so  to  modify  the  competition 
between  them  that  we  think  the  equal  fare  may  be  at  the  lower 
rate  of  l^d.  a  mile  with  advantage  to  the  public  and  without 
injury  to  the  Great  Western  (*). 

Birmingham  and  Bristol  and  Birmingham  and  Gloucester 
are  so  alike  in  the  sense  in  which  they  are  competitive  stations 
that  they  may  be  treated  together.  It  is  ninety*three  miles 
from  Birmingham  to  Bristol  by  the  Midland  and  141  miles  by 
the  Great  Western.  The  Midland  have  a  direct  line,  the  Great 
Western  a  continuous  but  circuitous  route  formed  out  of  more 
than  one  of  their  lines.  The  difference  of  distance  is  such  that 
the  Great  Western  are  unable  to  compete  with  the  Midland  for 
the  first-class  passenger  traffic,  and  we  think  that  where  a  com- 
pany fi*om  the  circumstances  of  the  case  cannot  carry  at  a  profit 
it  should  not  be  the  company  to  fix  the  common  rate  required 
by  the  agreement,  as  it  cannot  benefit  itself  and  cannot  be  the 


(*)  It  most  be  remembered  that  in 
agreements  of  this  character  between 
railway  companies,  when  they  declare 
that  the  rates  shall  be  eqnal,  they  mean 
that  one  shall  not  under-chwgQ  the 
other  so  as  to  produce  minons  compe- 
tition; bnt  one  company  in  soch  case 
never  objects  to  the  other  company 
charging  more  than  itself  charges  on 
competitiye  routes ;  and  so  in  this  case 
the  Court  appears  to  have  held  the 


legal  equal  rate  to  be  i^d.,  leaving  the 
practical  rate  for  the  Great  Western  to 
be  2d.,  if  they  thought  proper  to  charge 
it,  offering  as  they  did  advantages  to 
the  public,  which  would  command  the 
higher  rate.  It  also  i^peared  that  they 
could  charge  for  one  mile  more  than 
the  Midland,  as  between  Gloucester  and 
Cheltenham,  so  that  in  any  result  their 
fare  would  be  l)<f.  higher  than  that  of 
the  Midland. 
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best  judge  of  what  will  be  beneficial  for  its  neighbour.  A  fare 
fiom  one  place  to  another  is  calculated  upon  the  mileage  of  the 
shortest  route^  and  no  &re  that  would  be  reasonable  for  a  distance 
of  ninety-three  miles  could  at  the  same  time  be  remunerative  for 
one  of  141  miles.  Hence,  what  has  happened  in  this  case  is 
what  one  might  have  expected  to  happen.  Each  company  till 
now  has  made  its  own  rates  without  consulting  the  other,  and  the 
agreement  for  equality  of  rates  has  been  considered  as  not  apply- 
ing. The  first-class  fare  from  Birmingham  to  Bristol  by  the 
Midland  has  been  I6s.  6d.,  and  to  Gloucester,  10^.  Id. ;  the  cor- 
responding fiires  by  the  Great  Western,  19*.  Sd,  and  16*.  9d. 
The  Midland  now  proposes  to  reduce  its  own  fares,  so  that  the 
rate  on  its  Birmingham  and  Bristol  line  may  be  uniform  with 
the  rate  adopted  for  its  line  in  general,  and  we  do  not  see  why  a 
disparity  of  rates,  or  the  rates  ruling  lower  on  the  Midland,  should 
interfere  more  with  the  interests  of  the  Great  Western  in  the 
fiitore  than  in  the  past.  It  is  true  that  traffic  between  Birming- 
ham and  South  Wales  may  go  by  way  of  Gloucester,  and,  as  the 
route  by  Gloucester  is  scarcely  longer  than  that  by  Worcester, 
the  one  route  competes  with  the  other  for  the  through  traffic. 
We  cannot,  however,  upon  that  grotmd,  treat  Birmingham  and 
Gloucester  as  competitive  stations  in  regard  to  such  traffic,  and 
we  do  not  feel  justified  in  withholding  from  the  Midland  per- 
mission to  carry  first-class  passengers  at  l^d.  per  mile  between 
Birmingham  and  Gloucester  and  Birmingham  and  Bristol. 

Birmingham  and  Worcester  forms  the  remaining  pair  of 
competitive  stations  for  consideration.  A  question  was  raised 
on  behalf  of  the  Midland  whether  Worcester  is  a  competitive 
station,  having  reference  to  a  construction  which  the  term 
"competitive  stations"  in  the  fourth  article  has  received.  But, 
as  we  observed  at  the  hearing,  it  is  expressly  mentioned  in  the 
agreement  as  being  a  competitive  station.  There  was  a  sug- 
gestion also  on  the  part  of  the  Great  Western  that,  under  a 
construction  which  the  twelfth  article  of  the  agreement  has 
received,  the  Midland  cannot  run  over  the  nine  or  ten  miles  of 
Great  Western  Railway,  part  of  the  route  fix)m  Birmingham  to 
Worcester,  except  at  agreed  through  rates, — ^but  the  Midland, 
it  was  admitted,  contest  the  point;  and  the  Act  of  1845,  which 
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gives  them  the  use  of  that  portion  of  line,  and  parts  also  of  the 
agreement,  seem  to  us,  without  deciding  a  point  not  presented 
to  us  for  decision,  to  bear  them  out.  The  distance  from  Wor- 
cester to  Birmingham  by  the  Midland  route  is  27^  miles,  and 
by  the  Great  Western  33^  miles,  and  the  route  by  the  Midland 
being  the  shorter  by  six  miles,  and  being  also  part  of  the  main 
authorized  route  of  that  company  from  Bristol  to  Birmingham, 
the  traffic  is  necessarily  Midland  rather  than  Great  Western 
traffic.  The  rest  of  the  traffic  on  the  Birmingham  and  Bristol 
line  will  be  carried  at  the  rate  of  1^.  per  mile,  and  there  would 
be  a  manifest  inconrenience  in  requiring  the  Midland  to  adopt 
a  different  and  higher  rate  between  Birmingham  and  Worcester 
than  that  prevailing  between  Birmingham  and  aU  its  other 
stations  in  that  disLt.  The  gZTfor  the  imposition  of  a 
higher  rate,  that  Worcester  is  a  competitive  statipn,  &i]s  to 
satisfy  us  in  its  &vour,  for  the  existence  of  competitive  routes 
should  tend  rather  to  depress  than  to  advance  prices.  The  experi- 
ence of  both  companies  unites  in  showing  that  for  short  distances 
low  &res  do  have  the  effect  of  developing  traffic,  and  anticipating 
that  this  will  prove  to  be  the  case  as  regards  the  traffic  between 
Birmingham  and  Worcester,  and  that  the  traffic  also  beyond 
Worcester  will  benefit  in  proportion,  we  think  the  first-dass 
fare  may  properly  be  fixed  at  an  amount  calculated  at  the  rate 
of  l^d.  per  mile. 

There  wiU  be  no  order  on  the  subject  of  costs. 


[Solicitors  for  applicants :  Beale,  Marigold  Sf  Beale. 
Solicitor  for  defendants :  JR.  R.  NelsonJ] 
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Bailey  February  8, 
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17. 

The  London,  Chatham,  and  Dover  Kailway  Company. 

IHstinpuUhing  Rate-^Regulation  of  Raihvayi  Act,  1873,  9. 14 — Ontt, 

This  Tfas  an  application  to  the  commissioners  under  section  14 
of  the  Kegulation  of  Bailways  Act,  1873  (*),  which  proyides 
for  the  keeping  at  all  railway  stations  of  a  book  of  rates,  to  be 
open  to  the  inspection  of  any  person  without  the  payment  of  a 
fee,  and  enacts,  that  'Hhe  commissioners  may  from  time  to 
time,  on  the  application  of  any  person  interested,  make  orders 
with  respect  to  any  particular  description  of  traffic,  requiring  a 
railway  company  or  canal  company  to  distinguish  in  such  book 
how  much  of  each  rate  is  for  the  conveyance  of  the  traffic  on 
the  railway  or  canal,  including  therein  tolls  for  the  use  of  the 
railway  or  canal,  for  the  use  of  carriages  or  vessels,  or  for 
locomotive  power,  and  how  much  is  for  other  expenses,  specify- 
ing the  nature  and  detail  of  such  expenses." 

The  application,  so  far  as  is  material,  stated  that  the  ap- 
plicant, Kichard  Bailey,  was  a  dealer  in  sand,  residing  at 
Penge,  in  the  county  of  Kent,  and  that  he  employed  the 
defendant  company  to  carry  sand  for  him  from  their  station  at 
Sevenoaks  to  their  station  at  Penge,  for  which  service  he  was 
charged  at  the  rate  of  \2s.  per  truck  load  of  six  tons ;  that  he 
had  applied  to  the  defendant  company  for  the  information 
hereinafter  mentioned,  which  was  reiused ;  and  that  he  applied 
to  the  commissioners  for  an  order  enjoining  the  said  company 
to  distinguish  in  their  book  kept  at  their  station  at  Sevenoaks 

(»)  36  &  37  Vict.  c.  48,  ante,  Vol.  I.  p.  9. 

h2 


100 


RAILWAY  AND  CANAL  CASES. 


1876. 
Bailet 

V. 

London, 

Chatham 

and  doveb 

By.  Co. 


how  much  of  the  rate  charged  to  the  said  Kichard  Bailey  was 
for  the  conveyance  of  sand^  including  therein  tolls  for  the  use 
of  the  railway,  for  the  use  of  trucks,  or  for  locomotive  power, 
and  how  much  for  other  expenses,  and  to  specify  the  nature 
and  detail  of  such  other  expenses,  and  that  the  said  company 
should  pay  the  costs  of  and  incident  to  the  application  and 
consequent  thereon. 

The  defendant  company,  by  their  answer,  expressed  their 
willingness  to  fiimish  the  information  asked  for,  if  the  commis- 
sioners thought  fit  to  order  the  same,  but  in  that  case  prayed 
for  time,  inasmuch  as  the  rate  chaiged  was  a  lump  sum  rate 
fixed  by  the  company  in  order  to  compete  with  other  lines,  and 
in  arriving  at  such  rate  the  company  had  not  had  to  consider 
what  should  be  the  charge  in  respect  of  the  various  matters 
referred  to  in  the  application. 


The  applicant  did  not  appear. 

fF,  G.  Harrison  appeared  for  the  defendant  company. 

The  Court  asked  whether  the  defendants  consented  to  the 
order  asked  for  by  the  applicant,  as  in  that  case  they  could 
proceed  without  the  applicant's  presence. 


Harrison  said  that  they  admitted  the  material  &cts  allied 
by  the  applicant,  and  were  ready  to  submit  to  the  decision  of 
the  commissioners  if  they,  in  their  discretion,  considered  that 
under  the  circumstances  of  the  case  the  applicant  was  entitled 
to  relie£  The  rate  of  2s.  per  ton  charged  by  the  defendant 
company  was  a  competitive  rate ;  they  were  entitled  to  charge 
under  their  act  as  much  as  3«.  2rf.,  but  they  Vere  obliged  to 
carry  sand  from  Sevenoaks  at  this  low  rate,  otherwise  the 
South-Eastem  Railway  Company  would  get  the  traffic.  They 
had  never  considered  what  part  of  the  rate  was  due  to  convey- 
ance, and  what  to  terminals,  but  there  were  many  items  which 
would  have  to  be  taken  into  consideration,  such  as  the  use  of 
sidmgs,  servants'  wages,  rent  of  station,  &c. ;  they  did  not  load 
or  unload  for  the  applicant. 
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The  Court  said^  that  In  such  case  the  company  could  charge         1875. 
only  for  the  use  of  the  sidings^  and  that  what  might  be  included       Bailey 
in  terminal  charges  were  enumerated  in  the  special  acts ;  they      London, 
referred  also  to  Pegler  v.   The  Monmouthshire  Railway  and    ^^jJoveb 
Canal  Company  i})^  and  decided  that  the  charge  for  convey-       Br.  CJo. 
ance  and  terminal  services  must  be  separated^  but  that  no  costs 
would  be  given  in  this  case.     They  intimated,  however,  that 
they  should  expect  railway  companies  to  give  such  information, 
when  reasonably  required,  without  driving  the  public  to  come 
to  the  Railway  Commissioners'  Court  to  obtain  it. 

The  order  was  drawn  up  as  follows : — ^^  We  do  hereby  order 
that  the  said  company  do  within  one  week  from  the  date  hereof 
distinguish  in  the  said  books  of  rates  and  distances  how  much 
of  the  said  rate  is  for  the  conveyance  of  the  sand,  and  how  much 
is  for  terminal  expenses,  specifying  the  nature  and  detail  of 
such  expenses ;  and  we  further  order  that  the  said  company  do, 
within  the  said  period  of  one  week,  leave  with  the  registrar  to 
the  commissioners  a  copy  of  so  much  of  the  said  book  of  rates 
and  distances  as  is  affected  by  this  order,  showing  the  manner 
in  which  the  said  company  have  complied  with  this  order ;  and 
we  order  the  said  B.  Bailey  to  bear  his  own  costs  of  this  appli- 
cation, and  the  said  company  to  bear  their  own  costs  of  this 
application  "  (*). 

(*)  6  H.  &  N.  644,  ante^  Vol  I.  and  NoHh   WetUrn  Ry,  Co,,  ante, 

pw  24.  Vol.  I.  p.  327  ;  and  Harhorne  Ry,  Co, 

O  For  other  decisions   upon  the  y.  London  and  North  Wettem  Ry, 

14th  section,  see  Perkins  t.  London  Co.,  pott, 

[Solicitors  for  the  applicant:  South  8f  Stacey. 
Solicitor  for  the  defendants :   Church,^ 
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The  Great  Eastern  Railway  C!ompant. 

Undue  Preference — Package  Rates — Equality  Clauie — Hegulaticn  ofJRadfeayi 

Act,  1878,  9.  5. 

The  Great  Eastern  Railway  Company  fixed  certain  packi^  rates  for  the 
conreyance  of  fish  from  Yarmouth  to  London,  as  follows : — 

Under  and  not  ezceedmg  18  lbs.  Sd,  per  package. 

n  M  ^    n    ^*'    ♦»  w 

M  M  ^    »    fi^»    n  n 

M  »>  "^    n    8».     ,9  „ 

W.,  a  trader  at  Yarmonth,  sent  packages  of  fish  in  baskets  of  20  lbs.  weight  by 
the  Great  Eastern  Railway  to  London,  for  which  he  was  charged,  mider  the  abore 
scale,  at  the  rate  of  id.  for  28  lbs.  It  was  proved  that  he  oonld  not  alter  the 
size  of  hislMbBkets  without  injury  to  his  business,  and  that  baskets  2 libs,  in 
weight  did  not  cost  the  company  more  expense  or  labonr  than  baskets  of  18lbe. 
in  weight. 

Held,  that  the  rate  must  be  21  lbs.,  and  not  18  lbs.,  for  Zd,^  so  as  to  make  it 
uniform  and  after  the  same  rate  as  and  in  due  proportion  with  the  charge  for 
packages  of  greater  weight. 

This  was  an  application  under  sect.  2  of  the  Railway  and  Caoal 
Traffic  Act,  1854  (*),  for  an  injunction  to  restrain  the  Great 
Eastern  Railway  Company  &om  giving  an  undue  preference 
in  respect  of  certain  traffic  charges.  It  appeared  from  the 
pleadings  and  the  evidence  that  the  applicants,  Messrs.  Woodger 
and  Son,  had  been  in  business  as  herring  curers  at  Yarmouth 
for  twenty  years,  and  during  that  time  had  been  in  the  habit 
of  sending  lai^e  consignments  of  kippered  and  bloatered  her- 
rings to  their  agent  in  London  by  the  defendants'  railway. 
The  fish  were  packed  in  certain  baskets  of  a  peculiar  shape, 
well  known  to  the  trade,  and  which  almost  amounted  to  a  trade 
mark,  so  that  any  alteration  in  that  respect  would  be  injurious 
to  the  business.  Each  basket  weighed  on  an  average  about 
20lbs.,  and  in  the  herring  season,  lasting  from  October  to 
January,  the  daily  consignment  amounted  to  about  three  tons. 

(0  Ante,  Vol.  I.  p.  1. 
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The  defendants  charged  for  the  carriage  of  cured  herrings  by 
what  is  known  as  &e  package  system.  Until  October,  1874, 
their  charges  from  station  to  station,  at  owners'  risk,  were  as 
iollows : — 

Under  and  not  exceeding  28  lbs.  4d,  per  package. 

42  lbs.  6d.   „        „ 
56  lbs.  8d,   „         „ 
or  at  the  rate  of  268.  Sd,  per  ton. 
In  October  they  added  another  rate,  viz. : — 

"  Under  and  not  exceeding  18  lbs.  at  3d.  per  package." 
As  the  applicants'  baskets  were  on  an  average  about  20 lbs., 
the  charge  was  4J.  a  package,  or  at  the  same  rate  as  consignors 
of  28  lbs.  baskets  would  pay.  The  defendants  refused  to  quote 
them  a  tonnage  rate  at  less  than  34^.  2d.  per  ton,  although  the 
rate,  as  charged  to  those  who  sent  greater  quantities,  was 
268.  Sd.  per  ton. 
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Holl{W.  JIfacnamara  with  him)  for  the  applicants,  contended 
that  they  were  entitled  to  a  tonnage  rate  which  should  not  exceed 
that  which  the  defendants  charged  to  other  persons  carrying 
the  same  class  of  goods.  They  did  not  insist  on  a  tonnage  rate 
if  the  package  rate  charged  was  a  uniform  one.  The  defend- 
ants had  no  authority  to  charge  package  rates ;  they  rested  on 
custom  alone.  The  package  rate  of  18  lbs.  for  3d.  was  illegal 
— ^it  was  in  contravention  of  sect.  90  of  the  Railways  Clauses  . 
Consolidation  Act,  1845,  which  was  incorporated  with  the 
Great  Eastern  Railway  Act ;  by  sect.  3  of  the  latter  act  the 
said  90th  section  allowed  railway  companies  to  alter  and  vary 
dieir  tolls — '^  provided  that  all  such  toUs  be  at  all  times  charged 
equally  to  all  persons  and  after  the  same  rate,  whether  per  ton 
per  mile  or  otherwise,  in  respect  of  all  .  .  .  goods  .... 
of  the  same  description." 

It  was  not  charging  "  afler  the  same  rate"  when  they  charged 
4rf.  for  a  package  of  20  lbs.  and  3d.  for  one  of  18  lbs. ;  it  should  be 
in  due  and  equal  proportion,  which  would  make  it  21  lbs.  for  Sd. 

Marriott  for  the  defendants,  contended  that  the  applicants 
had  not  made  out  any  case  of  undue  preference.  The  only 
complaint  was — that  the  system  by  which  the  railway  company 
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charged  weighed  heavily  on  them — ^they  had  not  shown  that 
other  people  suffered  by  the  company  charging  for  packages  of 
28  lb.  4d. 

Suppose  that  the  applicants  had  come  to  the  commissioners, 
when  the  minimimi  rate  was  4rf.  for  28  lbs.,  the  Court  would 
hardly  have  said  that  we  must  make  a  lower  charge;  and, 
therefore,  the  undue  preference  of  which  the  applicants  com- 
plained was  not  a  substantial  grievance. 

[The  Court  intimated  that  it  was  sufficient  that  a  grievance 
should  exist  by  reason  of  any  undue  preference  without  regard 
to  its  being  a  light  or  serious  one.  It  was  for  the  defendants  to 
justify  fixing  their  minimum  rate  at  Sd.  for  18  lbs.  instead  of 
21  lbs.,  which  would  have  made  it  fair  and  uniform.] 

Railway  companies  always  made  their  minimmn  charge  for 
parcels,  &c.  proportionately  higher  than  the  one  next  above 
them  in  weight,  on  account  of  the  greater  amount  of  trouble 
and  expense  incurred  in  the  handling  of  small  over  large  goods. 
A  higher  charge  was  made  because  of  the  increased  work 
requisite  in  checking,  clerkage,  loading  and  weighing  small 
packages.  The  package  system  was  a  rough  and  ready  one, 
and  had  been  adopted  to  meet  the  views  of  the  fish  traders 
at  Yarmouth.  The  defendants  preferred  a  tonnage  rate,  bat 
maintained  that  the  basis  of  such  tonnage  rate  should  be  the 
average  and  not  the  minimum  charge. 

The  Court  gave  judgment  for  the  applicants,  saying  that 
they  were  entitled  to  a  3rf.  rate  for  packages  not  exceeding 
21  lbs.  The  only  reasons  the  defendants  gave  for  fixing  the 
minimum  rate  at  3^.  for  18  lbs.  was  because  it  was  usual  to 
have  the  minimum  charge  higher  in  proportion  than  the  others, 
and  because  smaller  packages  caused  greater  trouble  and  ex- 
pense. They  had  failed  to  prove  that  21  lbs.  packages  would 
cause  more  labour  or  expense  to  the  company  than  packages  of 
18  lbs.  As  this  was  the  first  case  of  the  kind  there  would  be 
no  order  as  to  costs. 

[Solicitors  for  the  applicant:  Dalton  8f  Jessett. 
Solicitor  for  the  defendants :   W.  H.  Shaw.l 
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that  all  the  said  collieries  were  situated  upon  and  accommodated 
Bellsdykb  by  the  North  British  Railway,  which  carried  large  quantities 
and^OthMB  ®^  coals  from  them,  but  the  rates  charged  per  ton  per  mile  for 
such  conveyance  by  the  railway  company  were  higher  to  the 
complainants  than  to  Messrs.  Baird;  that  the  complainaDts' 
collieries  were  situate  above  steep  inclines  called  the  Bal- 
lochney  inclines,  which  required  special  cost  and  labour  on  the 
pai*t  of  the  railway  company  in  working ;  that  the  coal  from 
such  collieries  going  in  one  direction  passed  down  such  in- 
clines, but  the  defendants  charged  tlie  higher  rate  in  respect 
of  the  complainants'  coal  traffic  going  in  any  direction,  whether 
it  passed  over  the  BaUochney  inclines  or  not;  that  the  coal 
from  Messrs.  Baird's  collieries  did  not  pass  down  the  BaUochney 
inclines,  but  Messrs,  Baird's  coal  and  that  of  others  going  to 
Leith  passed  down  another  incline  called  the  Causeway-head 
incline,  where  the  gradients  were  not  so  steep,  no  difference 
of  charge  being  made  to  theAi  in  respect  of  such  incline.  A 
complaint  was  also  made  that  the  railway  company  unduly 
favoured  Messrs.  Baird  in  the  supply  of  wagons  for  their  coal 
traffic.  The  nature  of  this  complaint  and  the  character  of 
the  agreement  with  Messrs.  Baird  and  the  other  &Gts  material 
to  the  case  sufficiently  appear  from  die  arguments  of  counsel 
and  the  judgment  of  the  Court,  while  the  chief  places  referred 
to  and  their  position  will  be  found  in  the  plan  in  this  case. 


Littler y  Q.C.,  and  Shiress  Will  for  the  applicants,  con- 
tended that  the  rates  charged  to  the  applicants  by  the  de- 
fendants for  the  carrying  of  coal  from  their  respective  collieiies 
were  -substantially  higher  than  the  rates  charged  by  the 
defendants  to  Messrs.  Baird  &  Co.  for  the  carrying  of  coal 
from  their  collieries.  By  so  doing  the  defendants  gave  to 
Messrs.  Baird  &  Co.  an  undue  preference  and  advantage  over 
the  applicants ;  and  the  result  was  to  subject  the  applicants  to 
undue  and  unreasonable  prejudice  and  disadvantage  iu  and 
about  the  sale  and  disposal  of  their  coal  in  competition  with 
Messrs.  Baird  &  Co. 

All  traffic  coming  from  the  district  in  question,  whether 
from  Messrs.  Baird  or  anybody  else,  must  go  over  ih^  Cause- 
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complainants    did  the    defendants    make   any  distinction  or    Bellsdyke 
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difference  in  their  rates  by  reason  of  any  inclines.  The  work- 
ing over  the  inclines  produced  an  extra  expense  of  a  very  small 
amount  The  defendants  had,  of  course,  to  keep  incline 
^Agbes  and  incline  Inrakes,  and  therefore  to  that  extent  there  was 
more  expense  than  in  working  over  a  level ;  if  anything  ought 
to  be  allowed  it  should  not  be  more  than  a  double  mileage  rate. 
The  agreement  with  Messrs.  Baird  in  respect  of  the  provi- 
sion  of  wagons  was  an  undue  preference.  The  defendants  had 
hound  themselves,  '^at  the  charges  hereinafter  specified,  to 
provide  and  furnish,  as  may  be  required  by  the  second  party, 
such  trucks  and  wagons  as  the  second  party  may  find  neces- 
sary." Therefere,  unless  they  had  a  sufficient  supply  of  wagons 
to  supply,  not  only  the  Messrs.  Baird's  wants,  but  also  the 
wants  of  all  the  other  traders,  it  would  be  a  prejudice  within 
the  statute. 

Pope^  Q.C.,  and  Ledgard  for  the  defendants.  The  question 
was,  whether  the  rate  which  was  given  to  Messrs.  Baird  had 
the  object  and  result  to  unfairly  and  unduly  prejudice  the 
applicants  in  maintaining  competition. 

There  was  no  undue  preference  in  the  rates  agi*eed  upon 
with  Messrs.  Baird.  It  was  beyond  the  power  of  the  Court  to 
revise  or  interfere  with  rates  agreed  upon,  unless  it  was 
absolutely  satisfied  that  an  undue  preference  was  given. 

A  difference  of  rate  was  not  necessarily  a  preference  in  rate. 
The  rights  of  a  railway  company  as  regards  difierence  were  in 
point  of  law  thoroughly  well  settled.  The  company  had  a 
right  to  make  an  agreement  to  charge  a  less  rate  if  the  cost  of 
conveying  the  traffic  was  less  to  the  company  than  that  for 
which  a  higher  rate  was  charged ;  Nicholson  v.  The  Great 
Western  Railway  Company  {^\  It  was  proved  by  the  officers  of 
the  company  that  extra  engines  and  staff  were  rendered  necessary 
by  reason  of  the  incline.  No  colliery  proprietor  could  ask  the 
defendants  to  convey  his  traffic  at  the  same  rate  on  bad  gradients 
as  Messrs.  Baird's  traffic  could  be  conveyed  over  good  gradients. 


(»)  Ante,  Vol.  I.  p.  121. 


108 


RAILWAY  AND  CANAL  CASES. 


1875. 

Bellsdyke 
Coal  Co. 
and  Others 

V. 

NOBTH 

BRITTS^ 

Ry.  Co. 


The  Court  were  dealing  with  the  whole  scale  of  rates  as  a 
system,  and  not  with  a  single  rate. 

As  to  the  agreement  with  Messrs.  Baird  in  respect  of  the 
provision  of  wagons,  it  was  not  proved,  in  point  of  fiwt^  that, 
considering  the  amoimt  of  their  traffic,  they  ever  had  more 
wagons  than  the  applicants  had  in  proportion  to  their 
traffic.  Supposing  it  were  proved,  it  was  not  an  undue 
preference  within  the  Railway  and  Canal  Traffic  Act 
What  an  undue  preference  meant  was,  that  where  a  com- 
pany was  bound  to  do  anything  for  the  benefit  of  the  public 
it  must  treat  all  the  members  of  the  public  alike  under  the 
same  circumstances.  If,  for  instance,  they  were  bound  to 
take  coal  or  any  other  commodity,  they  were  bound,  provided 
that  the  traffic  was  tendered  to  them  under  the  same  circum- 
stances, and  yielding  the  same  advantage  to  the  company,  to 
deal  equally  with  all  their  customers.  There  was  nothing  of 
that  kind  with  reference  to  the  Aimishing  of  wagons.  The 
applicants'  argument  was,  that  a  raUway  company  must  not  do 
anything  for  any  of  their  customers  which  they  did  not  do  for 
all.  But  it  had  been  decided  that  a  company  giving  a  prefer- 
ence to  one  trader  over  another  in  the  storing  of  his  coal  in  a 
yard^  was  not  an  imdue  preference  contemplated  under  the 
Bailway  and  Canal  Traffic  Act(^).  If  a  company  choose  to 
find  a  trader  a  wagon  in  which  to  store  his  coal,  why  was  it 
any  more  giving  him  an  imdue  preference  in  that  respect  than 
if  it  found  him  six  square  feet  of  yardage  in  which  to  store  his 
coal  ?  It  was  only  where  a  duty  existed  upon  the  part  of  the 
company,  that  there  could  be  any  penalty  for  its  non-per- 
formance. 

Littler,  in  reply.  Nicholson  v.  The  Great  Western  Rati- 
way  (*)  was  distinguishable  fix)m  the  present  case.  In  that 
case  it  was  proved  to  the  satis&ction  of  the  Court  that  the 
applicants  had  declined  to  accept  the  terms  which  had  been 
offered  by  the  Great  Western  Company  to  the  Ruabon  Com- 
pany,    The  Great  Western  had  very  wisely  put  that  test; 


Q)  West  and  OtKeri  t.  London  and      p.  166. 
North  Wegtom  By,  Co,,  ante.  Vol  L         (•)  AnU^  VoL  I.  p.  121. 
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"  Will  you  give  us  full  train  loads  ?  Will  you  give  us  the 
minimum  quantity  to  such-and-such  a  market?"  And  the 
applicants  had  the  opportunity^  so  far  as  the  company  were 
concerned,  of  putting  themselves  in  the  same  position,  and  had 
admitted  by  declining  that  offer  that  they  were  incapable  of 
doing  so. 

In  the  subsequent  case  of  Parkinson  v.  The  Great  Western 
Railway  (*),  Mr.  Justice  Willes,  in  delivering  the  judgment  of 
the  court,  said,  referring  to  the  case  of  Gorton  v.  The  Great 
Western  Railway^  where  the  Court  held  that  there  was  an 
undue  preference : 

*^  An  application  was  afterwards  made  to  the  Court  to  rehear 
the  question  on  the  ground  that  no  profit  was  made  either  by  the 
company  or  by  the  carriers  upon  the  charges  for  coUecting  and 
delivering  goods  for  their  customers  at  the  respective  stations ; 
but  the  Court  refused  to  do  so.  The  result  is,  that  such  a  mode 
of  conducting  their  business,  even  though  productive  of  no 
profit  to  the  company,  will,  if  it  throws  a  di£Bculty  on  a  com* 
peting  carrier  in  the  way  of  his  trade,  render  the  company 
amenable  to  an  injimction."  That  clearly  showed  that  when 
regard  was  had  to  the  benefit  of  the  company,  at  the  same  time 
regard  should  be  had  to  the  disadvantage  of  a  competing 
trader. 

The  Court  subsequently  pronounced  the  following  judg- 
ment : — 

This  is  a  complaint  of  certain  coal  owners  in  Lanarkshire  that 
the  North  British  Railway  Company  carry  coal  for  the  firm 
of  Baird  and  Company  at  rates  below  those  which  they  charge 
to  the  complainants,  who  say  they  are  unduly  prejudiced  by  the 
difference  in  Messrs.  Baird's  favour. 

The  various  collieries  arc  situated  in  the  Airdrie  coal  district, 
through  which  a  number  of  railways  are  carried  belonging  to 
the  North  British,  and  giving  access  to  shipping  ports  east  and 
west,  and  to  markets  in  every  direction. 

The  company  charge  all  the  complainants  equally,  and  the 
difference  between  their  coal  rates  and  the  lower  rates  of  Baird*s 
averages  fivepence  halfpenny  a  ton  for  all  distances  over  four 
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mfles.  Messrs.  Baird^s  scale  of  rates  is  fixed  by  an  agreeinent 
made  with  the  North  British  in  1865  for  a  period  of  thirty 
years,  while  the  complainants,  who  have  no  agreement,  aie 
charged  the  rates  which  are  locally  known  as  the  Monkland 
traders'  rates.  The  railway  company  say  that  the  preference 
complained  of  is  apparent  only,  and  is  justified  by  diminished 
cost,  and  they  give  as  the  reason  of  their  being  able  to  carry 
coal  from  Baird's  pits  at  a  less  cost  than  fi*om  those  of  the 
complainants  that  the  pits  differ  materially  in  the  advantages  of 
natural  position,  and  in  the  railways  to  which  they  are  adjacent 
It  was  argued  for  the  complainants  that  no  such  matters  were 
taken  into  account  in  originally  settling  the  rates ;  but,  be  that 
as  it  may,  they  are  the  grounds  on  which  the  company  now 
justify  the  comparative  amounts ;  and  it  may  be  conceded  to  them 
that  a  railway  company  pays  no  more  than  a  due  regard  to  its 
own  interests  if  it  charges  for  its  services  in  proportion  to  their 
necessary  cost,  and  has  only  such  variety  in  its  rates  as  there 
is  in  the  circumstances  of  its  customers. 

Baird  and  Company  are  iron  and  coal  masters  at  Gartdierrie 
and  other  places,  and  their  agreement  was  designed  to  procure 
firom  the  North  British  various  traffic  facilities,  and  in  parti- 
cular, to  provide  for  their  coal,  pig  iron  and  other  minerals 
being  carried  at  special  rates,  or  at  any  lower  rates  at  which 
the  North  British  might  at  any  time  carry  similar  traffic  for 
others.  The  only  reciprocal  obligations  on  Messrs.  Biurd 
are  that  by  Article  XIV.  they  bind  themselves  to  send  the 
traffic  between  one  of  their  collieries  and  Gartsherrie,  and 
between  Gartsherrie  and  Leith  and  one  other  place  by  the 
lines  of  the  North  British,  and  to  give  the  railway  company 
a  preference  at  equal  rates  for  the  conveyance  of  coal  to  a  few 
additional  places.  It  may,  perhaps,  have  been  assumed  that 
the  pits  and  works  of  Baird  and  Company  would,  in  any  case, 
be  a  source  of  large  and  remunerative  traffic  to  the  railway  com- 
pany ;  but  the  agreement  per  se  is  one  of  which  the  obligations 
are  all  upon  the  North  British.  No  advantages  are  stipulated 
for  in  return,  and  Baird  and  Company  do  not  bind  themselves 
to  send  large  quantities  of  coal  or  iron  every  year,  or  full  train 
loads  at  a  time;  or,  with  the  exceptions  mentioned,  to  send 
only  by  the  North  British.     Nor  has  it  been  made  to  appear 
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to  OS  that,  at  equal  rates,  with  due  allowance  for  the  inclines, 
there  is  not  the  same  profit  to  be  made  on  the  coal  of  the 
complainants  as  on  the  coal  of  Baird  and  Company.  True 
there  is  the  produce  of  the  ironworks  also  to  be  carried.  But 
it  is  not  a  valid  consideration  for  a  reduced  rate  on  coal,  nor  a 
circumstance  that  can  substantially  affect  the  rate  at  which  it 
can  profitably  be  carried  that  the  party  favoured  is  a  customer 
also  of  the  same  railway  company  in  goods  of  quite  a  different 
kind(^).  The  reduction,  therefore,  cannot  be  explained  by  any 
benefits  the  North  British  derive  firom  the  agreement.  A 
reference  was  made  in  the  answer  of  the  railway  company  to 
the  vicinity  of  Messrs.  Baird's  pits  to  the  Monkland  Canal,  as 
though  the  reduced  rates  might  be  rendered  necessary  to  enable 
the  company  to  compete  successfully  with  water  carriage; 
but  it  was  admitted  by  their  learned  counsel  in  argument  that 
this  point  had  no  real  bearing  on  the  case,  and  that  it  might  be 
left  out  of  consideration. 

The  collieries  of  the  complainants,  mentioned  in  their  appli* 
cation,  are  Chapelside,  Drumshangie,  West  Drumgray,  Green- 
dykeside,  Bonghrigg  and  West  Limerigg.  All  six  have 
junctions  by  branch  lines  with  the  Slamannan  Bailway,  a  line 
of  single  road,  and  heavy  gradients,  and  with  a  very  steep 
descending  incline  to  the  Kipps  station,  of  one  mile  and  a 
quarter  long.  The  railway  company  have  special  engines  and 
other  provision  for  bringing  the  coal  trains  down  this  incline, 
and  the  extra  cost  in  working  it  amounts,  they  say,  to  a  sum 
of  8,3002.  a  year,  which  distributed  over  537,000  tons  of  coal 
brought  down  in  1874,  gives  fourpence  according  to  their 
table,  but  more  exactly  not  quite  threepence  three-&rthings  as 
the  cost  per  ton.  This,  then,  is  a  special  circumstance  of  the 
complainants*  traffic,  which  the  company  say  affects  their  pe- 
cuniary interests,  and  they  contend  that  the  imposition  of  an 
extra  charge,  tantamount  to  the  particular  expense,  affords  no 
ground  for  a  complaint  against  them  under  the  statute. 

Now,  first,  we  observe  that  the  higher  rate  is  imposed 
whichever  direction  the  coal  traffic  takes,  while  it  only  passes 

(*)  See  Baxendale  t.  Ortat  Western  Ry,  Co,  (^Brittol  case'),  ante,  Vol.  I. 
p.  191. 
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down  the  incline  in  going  in  one  direction.  The  Slamannan 
Railway  runs  east  and  west,  and  more  or  less  parallel  to  the 
Edinburgh  and  Glasgow  line,  and  coal  sent  east,  to  Leith  for 
example,  traverses  not  by  any  means  as  level  a  line  as  the 
Edinburgh  and  Glasgow,  but  one,  for  a  mineral  line,  with 
nothing  extraordinary  in  its  gradients.  Is  it  not,  then,  wrong 
in  principle  that  a  charge,  purporting  to  be  in  respect  of  a 
special  service, — an  incline  due  as  it  may  be  called — should 
have  its  incidence  extended  to  traffic  for  which  that  service  is 
not  performed,  and,  if  otherwise,  must  not  its  amount  be  wrongly 
computed  in  respect  of  the  calculation  of  the  cost  per  ton  being 
made  not  upon  the  total  traffic  assessed,  but  only  upon  that 
portion  of  it  which  passes  down  the  incline  ?  And,  in  the  next 
place,  assuming  the  cost  of  working  the  incline  to  be  correctly 
calculated,  and  for  the  year  1874,  to  have  been  at  the  rate  of 
threepence  three-farthings  per  ton,  we  do  not  think  the  amount 
would  necessarily  be  in  the  ratio  of  the  tonnage  brought  down, 
nor  that  it  would  not  be  possible  so  to  improve  the  apparatus 
for  the  incline  as  to  work  it  at  a  less  expense,  and  under  con- 
ditions of  greater  economy.  Some  incline  payment  is  no  doubt 
due  to  the  company,  but  whatever  its  amount,  and  whether  in 
form  a  fixed  toll  or,  as  some  witnesses  for  the  complainants 
suggested,  an  allowance  of  miles  in  addition  to  actual  mileage, 
it  certainly  should  not  be  chained  upon  traffic  to  which  the 
service  which  it  represents  is  neither  rendered  nor  applicable. 

But,  as  we  have  said,  fivepence  hal^nny,  and  not 'merely 
threepence  three-&rthing8,  is  the  excess  in  question;  and  to 
leave  no  part  of  this  excess  uncovered,  the  railway  company  go 
on  to  advert  to  other  exceptional  circumstances.  In  the  first 
place,  the  allowance  they  make  to  the  complainants  for  owners' 
wagons,  for  four  miles  and  upwards,  exceeds  the  allowance  to 
Baird  and  Company  by  three-farthings  per  ton,  irrespective  of 
distance.  The  complainants,  however,  say  that  the  extra  allow* 
ance  is  made  of  no  benefit  to  them  for  competing,  because  Messrs. 
Baird  have  the  use  of  the  company's  wagons,  the  railway  com- 
pany being  bound  by  the  agreement  *^  to  provide  and  furnish, 
as  may  be  required,  such  trucks  and  wagons  as  Messrs.  Baird 
may  find  necessary  for  carrying  their  coal,  &c.  firom  their 
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several  works^  or  mineral  fields,  over  the  company's  railways."         ^876. 
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The  complainants  also  depend  to  some  extent  on  the  company  Bellbdyks 
to  supply  them  with  wagons,  as  they  have  not  wagons  enough 
of  their  own,  and  they  attribute  the  deficient  and  irregular 
supply  they  obtain  to  the  company  having  so  few  available 
after  meeting  Messrs.  Baird's  requisitions.  The  company,  on 
the  other  hand,  say  that  in  practice  Bairds  have  no  &vour  or 
preference  in  the  distribution  of  wagons,  and  that  the  distri- 
bution is  made  impartially  and  in  just  proportions.  We  do 
not  think  this  statement  has  been  disproved,  and  we  do  not 
propose  to  issue  the  order  for  which  the  complainants  ask  for 
tipro  raid  distribution.  At  the  same  time,  such  a  distribution 
is,  in  our  opinion,  a  necessary  condition  of  allowing  the  three- 
fiurthings  to  form  an  element  of  extra  charge  against  the  com- 
plainants ;  and  should  the  agreement  with  Messrs.  Baird  pre- 
vent the  company  firom  giving,  practically,  a  &ir  share  of  their 
wagons  to  the  complainants,  any  extra  charge  made  as  a  set-off 
for  the  extra  allowance  must  be  discontinued. 

As  a  further  reason  for  the  higher  rates,  the  company  refer 
generally  to  the  difficult  gradients  of  the  Slamannan  line,  and 
the  uneconomical  conditions  imder  which  the  coal  traffic  over 
it  is  obliged  to  be  worked.  There  are  fewer  wagons  to  a  coal 
train,  there  is  more  trouble  in  collecting  a  full  train  load,  there 
is  more  shunting  in  arranging  the  wagons  in  proper  order  for 
their  destinations,  and  there  is  greater  wear  of  rails  and  rolling 
stock.  We  think,  however,  that  upon  the  evidence  it  may  be 
doubted  whether  but  for  the  Ballochney  inclines,  the  coal  of  the 
complainants  going  west  cannot  be  carried  by  the  company  at 
about  the  same  expense  for  equal  distances  and  quantities  as 
the  coal  of  Messrs.  Baird,  while  as  to  coal  carried  in  the  oppo- 
site direction,  where  the  steep  mineral  line,  though  unimpeded 
by  such  inclines  as  those  at  Ballochney,  forms  a  much  longer 
portion  of  the  through  route,  there  is  a  special  reason  why  the 
complainants  should  not  be  charged  more  than  Messrs.  Baird, 
and  that  is  that  their  agreement  with  the  North  British  pro- 
vides that  the  company's  charge  to  them  for  the  carriage  of 
their  traffic  ^*  shall  be  computed  according  to  the  shortest  dis- 
tance by  any  railway  between  the  sending  and  receiving  points." 
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Now,  from  Messrs.  Baird^s  collieries  to  Leith  the  route  is  bj 
the  Edinburgh  and  Glasgow,  and  not  by  the  Slamannan  line, 
but  the  Slamannan  route  being  the  shorter  by  nine  miles,  nine 
miles  are  taken  off  the  actual  distance  Messrs.  Baird's  coal  is 
carried  in  computing  their  coal  rate.  In  a  case,  therefore, 
where  the  Slamannan  line  is  taken  as  the  ruling  line  for  dis- 
tance, it  would  manifestl J  be  unfair  that  its  Mling  gradients  and 
the  loBs  on  engine  power  and  earnings  in  drawing  twenfy-fire 
waffons  only  at  a  time  should  cause  an  extra  charsre  to  be  made 
agist  the  coxnplainante.  seeing  that  the  difficul^of  g«dieat, 
has  its  equivalent  in  the  greater  distance  of  the  other  line. 

We  have  said  that  the  extra  charge  to  the  complainants  aYe^ 
ages  fivepence  hal^nny  a  ton ;  but  there  are  places  to  which 
they  and  Bairds  send  coal  by  the  North  British,  where  their  rates 
show  even  a  greater  difference  to  each  othen  To  Leith  the 
difference  is  not  less  than  tenpence  hal^nny ;  and  to  Glasgow, 
and  other  places  on  the  Coatbridge  or  College  line,  it  is  eight- 
pence  halfpenny.  The  additional  fivepence  in  the  one  case, 
and  threepence  in  the  other,  appear  to  have  been  imposed  in 
October  and  November  of  last  year,  and  it  was  stated  in  en* 
dence  that  notice  was  given  by  the  company  to  the  e£kct  that 
"  firom  the  1st  of  November,  1874,  all  traders  would  be  charged 
twopence  per  ton"  (making,  with  the  penny  put  on  in  October, 
threepence  altogether)  '^  on  all  coal  sent  per  CoUege  railway  to 
every  station  on  that  Une,  with  the  exception  of  Messrs.  Baiid 
and  Company,  Shotts  Iron  Company,"  and  six  other  firmd. 
Here  is  a  difference  of  rate  in  respect  of  the  Coatbridge  line, 
and  of  Leith,  with  everything  else  similar  between  the  parties, 
and  we  think  it  clearly  contrary  to  the  provisions  of  the  Sail- 
way  Traffic  Act. 

It  remains  for  us  to  state  our  view  of  what  ought  to  be 
charged  for  the  inclines.  We  think  it  should  take  the  ftrm 
of  a  fixed  toll,  because  the  other  plan  of  an  extra  mileage  has, 
in  this  case,  the  difficulty  that  the  coal  rates  are  firamed  on  die 
principle  of  the  mileage  proportion  becoming  less  as  the  distance 
becomes  longer,  and  as  regards  amount,  forming  the  beet  judg- 
ment we  can  upon  the  figures  and  evidence  before  us,  we  say 
that  if  the  tonnage  brought  down  in  a  quarter  of  a  year,  is  at  a 
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not  exceed  for  the  succeeding  quarter  threepence  halipenny  per    Bellsdtkb 
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ton,  nor  threepence,  if  at  a  rate  over  the  half  million.     We  also 

think  that  one-half  only  of  threepence,  or  threepence  halfpenny, 
afi  the  case  may  be,  should  be  charged  on  the  Chapelside  coal 
which  passes  down  the  lower  division  only  of  the  incline,  and 
that  for  the  Causeway  End  incline,  on  the  way  to  the  Forth 
port  of  Bo'ness,  the  charge  should  not  exceed  twopence  half- 
penny per  ton. 

This  is,  in  some  degree,  a  case  for  costs,  but  as  the  com- 
plainants have  not  made  good  aU  the  complaints  in  their 
application,  we  think  it  sufficient  to  grant  them  a  moiety  of 
their  costs. 

On  the  application  of  the  counsel  for  the  defendants  the 
Court  postponed  the  operation  of  the  injunction  until  the  Ist  of 
April,  and  Btated  that  the  incline  dues  were  to  be  payable  in 
addition  to  the  mileage  of  the  inclines. 

[Solicitor  for  the  applicants:   fFm.  Robertson^  agent  for  T.  J, 

Gordon. 
Solicitors  for  the  defendants:  Lock  Sf  Maclaurin^  agents  for 
A.  Johnson,^ 


THOMFfiON  AND  OTHERS 


v. 


The  London  and  North  Western  Railway  Company. 


O^mpetUiou — Oo&d§  Trqffio^Viidue  Preferenee-'Railfoay  and  Canal  Traffic 
Act,  1864,  $i,  2,  Z—Begulation  of  MaUmayi  Act,  1873,  «.  6—0Mt». 

The  N.  W.  Railway  ConqiMmy  carried  goods  bj  their  railway  for  the  com- 
phinants,  who  were  brewers  at  B. ;  they  charged  the  compIaiBants  and  the  public 
generaUj  1#.  per  ton  for  the  cartage  of  goods  to  and  from  their  B.  station,  and 
9d,  per  ton  for  terminal  serricee  there. 

T.  &  Go.  and  C.  &  Co.,  who  were  also  brewers  at  B.,  had  breweries  connected 
with  the  M.  Railwaj-  Company's  station  at  that  place  by  oontinaons  railway  com- 
mDnicataon ;  the  goods  which  they  sent  or  reoeiyed  by  the  M.  line  were  loaded  and 
unloaded  on  their  own  premiseB  by  thdr  serrants,  and  they  were  oonseqnently  noi 
chaiged  by  the  M.  Railway  Company  any  rate  for  cartage  or  terminal  services. 

The  N.  W.  Railway  Company,  in  order  to  compete  with  the  M.  Railway 
Compaoy  for  the  carriage  of  the  goods  of  T.  &  Co.  and  C.  &  Co.,  exempted  them 

l2 
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'~  their  goods  gratoitooslj.    There  being  nothing  to  show  that  there  was  a  saving 

and  Others      ^^  ^^^  ^  *^®  company  by  reason  of  the  quantity  of  goods  carried  for  T.  &  Co. 

9,  and  C.  8t  Co.,  to  compensate  for  the  loss  of  1«.  9d.  per  ton,  and  T.  &  Co.  and  C.  & 

Loin>ON  AND    Co.  being  the  only  firms  to  whom  the  reduced  rates  were  applicable, — 

NOBTH  Held,  that  there  was  not  a  sufficient  gronnd  for  the  arrangements  made  in 

By  Co         ^^^^  faTour,  and  that  an  injunction  should  issue  against  the  N.  W.  Hallway  Com- 
pany, under  the  3rd  section  of  the  Railway  and  Canal  Traffic  Act,  1854^ 

In  order  to  justify  a  difference  being  made  by  a  railway  company  in  faronr  of 
one  or  more  individual  members  of  their  general  class  of  customers  there  most  be 
an  adequate  consideration  to  the  railway  company  lessening  the  costs  to  them  of 
the  services  rendered  to  such  individual  members  of  the  general  class,  and  it  is 
not  sufficient  that  the  railway  company  merely  desire  to  attract  the  traffic  from 
another  line  to  themselves,  especially  where  the  favour  thus  shown  to  a  few  is 
prejudicial  to  many  others  in  the  same  trade  as  the  favoured  persons. 

The  railway  company  having  acted  bond  fide  in  the  matter^  and  with  no  in- 
tention of  prejudicing  the  complainants  as  rivals  in  trade  with  others,  the  in- 
junction was  granted  without  costs. 

This  was  an  application  to  the  Commissioners  under  tlie  6th 
section  of  the  Regulation  of  Railways  Act,  1873  (^),  com- 
plaining of  a  contravention  of  section  2  of  the  Railway  and 
Canal  Traffic  Act,  1854  ('),  and  asking  for  an  order  enjoining 
the  London  and  North  Western  Railway  Company  to  desist 
from  giving  an  undue  preference  to  Messrs.  Truman,  Hanbuiy 
Buxton  and  Company  and  Thomas  Cooper  and  Company,  and 
from  subjecting  the  complainants  to  any  undue  prejudice  in 
respect  thereof. 

WilUy  Q.C.,  and  F.  M.  White  appeared  for  the  complainants. 

Popty  Q.C.,  and  Webster  for  the  defendants. 

The  complainants  Dorothy  Ellen  Thompson,  Francis 
William  Holbrooke  and  Richard  Hall,  trading  under  the  firm 
of  "John  Thompson  &  Son,"  Sydney  Evershed,  Thomas 
Robinson  the  elder  and  Thomas  Robinson  the  yoimger,  trading 
under  the  firm  of  "  Messrs.  Robinson  &  Company,**  and  John 
Bell  were  brewers,  respectively  carrying  on  business  at  Burton- 
upon-Trent,  and  Messrs.  Truman,  Hanbury,  Buxton  &  Co. 
and  Thomas  Cooper  &  Co.  were  also  brewers  at  the  same 
place. 

(»)  Ante,  Vol.  I.  p.  6.  (•)  Id.  p.  I. 
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was  continuous  railway  communication  between  that  company's     "^  ^  ®" 

station  at  Burton  and  several  breweries  in  the  town — Truman  I^^po^  -^^ 

North 

&  Co.'s  and  Cooper  &  Co/s  included — ^by  which  great  fitcilities  Western 
were  giren  for  the  transit  of  goods.  No  cartage  was  required ; 
the  loading  and  unloading  of  wagons  was  done  on  the  brewers* 
premises  and  by  their  servants^  and  the  Midland  rates  for  car- 
riage were  station  to  station  rates  only^  in  lieu  of  carted  rates^ 
and  were  also  less  the  clearing-house  terminal  of  9d.  per  ton, 
deducted  in  consideration  of  the  usual  terminal  services  being 
aaved  to  the  company.  The  North  Western  Railway  Company 
had  also  a  station  at  Burton,  and  had  access  to  it  by  using  the 
Midland  Railway.  They  had,  too,  under  the  Burton  Acts,  a 
right — of  which  they  did  not  avail  themselves — upon  certain 
terms  of  payment,  to  run  over  the  Midland  branches  and 
sidings,  and  to  collect  and  deliver  traffic,  at  the  breweries  in  the 
same  way  as  the  Midland  did.  The  North  Western  charged 
Is,  A  ton  for  cartage  in  Burton  and  9/f.  a  ton  for  terminal  ser- 
vices at  their  station ;  but  they  made  an  exception  in  &vour  of 
Messrs.  Truman  and  Messrs.  Cooper,  and  both  carted  and 
loaded  for  them  gratuitously.  The  reasons  they  gave  in  their 
answer  were  that  the  Midland  Company  carried  for  Messrs. 
Truman  and  Cooper  at  mileage  rates  only,  and  that  they  must 
do  the  same  in  their  own  interests  as  carriers  and  for  the  sake 
of  maintaining  a  competition. 

Wills,  Q.C.,  for  the  complainants.  The  railway  company 
assign  as  a  reason  for  the  preference  which  they  show  to 
Messrs*  Truman  and  Messrs.  Cooper  their  desire  to  compete 
with  the  Midland  Company  for  the  traffic  of  these  firms,  and 
allege  that  if  they  did  not  carry  it  at  the  same  rates  as  are 
charged  by  the  Midland  they  would  lose  it  altogether.  Whether 
this  would  be  so  or  not,  the  result  is  that  Truman  &  Co.  and 
Cooper  &  Co.,  in  addition  to  the  natural  advantages  arising. 
fit>m  their  position  contiguous  to  the  Midland  Railway,  obtain 
the  advantage  of  having  their  goods  carried  by  the  North 
Western  Company  at  the  same  rate.     Ransome  v.  Eastern 
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Western  Pope,  Q.C.,  for  the  defendants.  The  North  Western  Rail- 
way Company  are  entitled  to  reduce  their  rates  to  the  same 
amount  as  those  charged  by  the  Midland  in  order  to  meet 
competition.  This  is  a  question  which  affects  the  whole  of  the 
North  Western  system.  The  competition  is  actual  and  is  dif- 
ferent from  the  case  of  Harris  v.  Cockermouth  and  Workington 
Railway  Company  (^).  Gorton  y,  Bristol  and  Exeter  Railway 
Company  (')  shows  that  competition  is  a  sufficient  reason  for 
giving  a  preference. 

Wills y  Q.C.,  in  reply. 

The  Court  took  time  to  consider,  and  on  the  lOth  of  March, 
1875,  delivered  the  following  judgment : — 

This  is  an  application  for  an  injunction  agunst  an  undue 
preference.  The  complainants  are  brewers  at  Burton-upon- 
Trent,  and  their  complaint  is,  lliat  the  London  and  North 
Western  Railway  Company  do  not  carry  for  them  on  equal 
terms  with  Truman,  Hanbury,  Buxton  &  Co.  and  Thomas 
Cooper  &  Co.,  also  brewers  at  Burton.  The  trouble  and  ex- 
pense to  the  railway  company  are  the  same  in  each  case,  but  as 
to  Messrs.  Truman  and  Messrs.  Cooper  the  North  Western 
make  no  charge  for  conveyance  of  goods  to  or  from  the  railway 
and  no  charge  for  terminals,  and  the  public  therefore  pay  higher 
rates  than  those  two  firms  by  1^.  9</.  per  ton.  The  fiu2ts  are 
not  in  dispute,  but  the  railway  company  contest  the  inference 
as  to  their  establishing  a  case  of  undue  preference.  Burton- 
upon-Trent  is  on  the  main  line  of  the  Midland  Railway  Com- 
pany, and  branches  have  been  made  by  which  there  is  con- 
tinuous railway  communication  between  that  company's  station 
at  Burton  and  several  breweries  in  the  town,  Truman  &  Co. 

(»)  Ante,  Vol.  L  p.  63.  (•)  Id,  p.  S18. 

(•)  Id.  p.  97. 
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and  Cooper  &  Co.  included^  and  by  which  great  &cilities  are         1875. 
fpwea  £ar  the  tzaiwit  of  goods.     No  cartage  is  required^  the    Thompboh 
loading  and  unloading  of  wagons  is  done  on  the  brewers'     »"d  Others 
premises  and  by  their  workmen,  and  the  Midland  rates  for  London  and 
carriage  are  station  to  station  rates  only  in  lieu  of  carted  rates,     Webtebn 
and  are  also  less  the  clearing-house  terminal  of  9d,,  which  is 
deducted  in  consideration  of  the  usual  terminal  services  being 
saved  to  the  company. 

The  North  Western  Bailway  Company  have  also  a  station 
at  Burton,  and  have  access  to  it  by  using  the  Midland  Railway. 
They  have,  too,  under  the  Burton  Acts,  a  right — of  which  they 
do  not  avail  themselves — upon  certain  terms  of  p&yment,  to  run 
over  the  Midland  branches  and  sidings  to  collect  and  deliver 
traffic  at  the  breweries  in  the  same  way  as  the  Midland  do.  A 
good  deal  of  difference  existed  at  first  between  the  two  railway 
companies,  but  in  1864  they  are  stated  to  have  agreed,  though 
not  in  writing,  that  they  should  both  have  the  same  rates,  that 
each  should  book  to  every  station  of  the  other,  and  that  there 
should  be  recognized  places  or  junctions  for  the  interchange  of 
through  traffic,  so  that  each  might  have  a  fair  mileage  pro- 
portion of  the  through  route.  This  understanding,  which  they 
have  since  acted  upon,  restricts  the  open  competition  between 
them  to  cases  where  both  are  in  direct  communication  with  the 
same  points  from  Burton,  or  where  the  company  first  handling 
the  traffic  can  substitute  its  own  line  for  its  rival's  for  any  part 
of  the  distance.  The  North  Western  charge  1«.  a  ton  for 
carting  in  Burton  and  9d.  a  ton  for  terminal  services  at  their 
station,  but  they  make  an  exception  in  fiivour  of  Messrs. 
Truman  and  Messrs.  Cooper,  and  both  cart  and  load  for  them 
gratuitously  and  without  making  any  charge.  The  reasons 
they  give  are  that  the  Midland  Company  carry  for  Trumans 
and  Coopers  at  mileage  rates  only,  and  that  they  must  do  the 
same  in  their  own  interests  as  carriers  and  for  the  sake  of 
maintaining  a  competition. 

Nothing,  however,  was  said  at  the  hearing  as  to  the  quantity 
of  traffic  which  is  carried  by  the  North  Western  for  Messrs. 
Truman  and  Messrs.  Cooper,  and  there  is  no  evidence  before 
OS  of  any  saving  of  cost  to  the  company,  to  compensate  for  the 
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1875.        loss  of  1*.  9d.  per  ton.     Probably  the  traffic  of  the  two  firms  is 
Thompson     carried  at  a  less  profit  than  the  complainants* ;  and  if  this  is  soj 
^  if  the  lower  rate  is  not  given  in  consideration  of  anj  direct 

^N^TH^°  advantage  to  the  pecuniary  interests  of  the  company  derived 
Western  firom  the  traffic,  the  first  reason  assigned  is  no  answer  to  the 
complaint,  and  we  have  only  to  consider  whether  the  redaction 
can  be  maintained  in  law  in  respect  of  its  being  given  with  a 
view  to  competition.  This  involves  a  consideration  of  general 
principle,  as  well  as  of  special  &cts,  and  it  appears  that  the 
principle  which  should  govern  a  case  like  this  has  nowhere  as 
yet  been  explicitly  stated,  and  that  the  rule  or  doctrine  on  the 
subject  is  not  laid  down  in  any  of  the  decided  cases  imder  the 
Traffic  Act  Now,  it  is  clear  that  the  rates  being  unequal 
must  cause  a  prejudice  to  the  complainants,  because  all  Messrs. 
Trumans'  traffic  and  all  Messrs.  Coopers'  traffic  carried  by  the 
North  Western  have  the  benefit  of  the  reduced  rate ;  and 
although  the  whole  of  such  traffic  going  from  Burton  might  be 
.  delivered  to  the  Midland  to  forward  under  the  parol  agreement 
between  the  two  companies,  yet  as  the  North  Western  is  pre- 
ferred in  many  cases,  either  to  comply  with  the  orders  of 
brewers'  customers  or  to  insure  a  speedier  delivery  of  the  ale, 
and  is  often  of  course  the  only  route  for  traffic  coming  to 
Burton,  it  makes  a  wide  difference  to  the  complainants  whether 
Truman  &  Co.  and  Cooper  &  Co.  have  this  advantage  over 
ihem  in  railway  charges  in  all  the  business  they  do,  or  only  in 
a  part  of  it.  It  is,  however,  said  in  answer  to  their  complaint 
that  the  Traffic  Act  prohibits  only  undue  advantages,  and  that 
an  advantage  given  by  a  railway  company  to  obtain  traffic  fi>r 
which  it  competes  with  another  railway  company  is  not  undue. 
Such  a  proposition  cannot,  in  our  opinion,  be  laid  down  un- 
reservedly. It  may  be  true  in  certain  circumstances ;  it  would 
not  be  so  in  others,  and  what  degree  of  fiivour  can  lawfully  be 
shown  to  some  persons  to  the  prejudice  of  others  under  the 
pressure  of  competition  can  only  be  decided  in  any  case  that 
arises  by  a  reference  to  its  special  circumstances.  In  tlie  case 
before  us  some  of  the  traffic  would,  independently  of  the 
bounty,  be  sent  to  the  North  Western ;  the  rest  would  naturally 
&11  to  the  Midland,  for  the  simple  reason  that  the  breweries 
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and  the  station  are  contiguous,  and  joined  bj  lines  of  rails. 
The  local  relation  of  the  Midland  to  the  traffic  is  such  that  it 
must  have  the  preference,  and  if  another  company  under  such 
circumstance,  aims  at  diverting  that  tnic  Lto  its  own 
channels,  we  think,  looking  at  the  matter  in  its  bearine^  on  the 
rights^der  the  statute  of  third  parties,  that  their  Lterests 
ought  not  to  be  sacrificed  or  placed  at  a  disadvantage  in  the 
pursuit,  however  otherwise  legitimate,  of  that  object.  Another 
feature  of  this  case  which  should  be  noticed  is,  that  though  the 
London  and  North  Western  Company  would  no  doubt  make 
the  same  concessions  to  all  in  the  position  of  Messrs.  Truman 
and  Messrs.  Cooper,  there  are,  as  a  matter  of  &ct,  scarcely  any 
other  persons  similarly  circumstanced.  Truman  &  Co.  and 
Cooper  &  Co.  are  the  only  firms,  as  far  as  we  know,  to  whom 
the  reduced  rates  are  applicable,  and  we  do  not  think  that  a 
competition  limited  to  them  in  its  operation  is  a  sufficient 
ground  for  the  arrangements  made  in  their  favour.  We  think, 
therefore,  that  an  injunction  ought  to  issue  to  prevent  it ;  but 
as  the  railway  company  have  acted  bondjide  in  the  matter,  and 
with  no  intention  of  prejudicing  the  complainants  as  rivals  in 
trade  with  others,  we  shall  grant  the  injunction  without  costs(^). 


1876. 

Thompson 
and  Others 

V. 

London  and 

NOBTK 

Westebn 
Rt.  Co. 


(*)  It  appears  that  oompetitioii  be- 
tween two  railwajs,  or  bj  sea  or  canal, 
IS  sufficient  justification  for  a  railway 
oompanj  redncing  its  fares  to  the  pnblic, 
who  are  affected  bj  snch  competition 
and  can  take  advantage  of  it ;  bat  that 
a  isilwaj  companj  cannot,  merel j  for 
the  sake  of  increasing  their  traffic,  reduce 
th«r  rates  in  favour  of  indiridnals  un- 
less there  is  a  sufficient  consideration  for 
such  reduction,  which  shall  lessen  the 


cost  to  the  companj  of  conyeyance  or 
other  senrices  rendered  bj  them  to  such 
indiTiduals.  See  StHek  and  Others  v. 
Smamea  Canal  Cb,,  16  C.  B.,  N.  S. 
245,  ante.  Vol.  I.  p.  18,  and  JRaniome*9 
Case  (No.  1),  ul.  p.  68;  Oxlade'e 
Case  (No.  1),  id,  p.  72;  HarrU' 
Case,  id.  p.  97;  NxohoUon^s  Case,  id, 
pp.  121,  148,  and  Oarton  r.  Bristol 
and  Exeter  Ry,  Co.,  id,  218. 


[Solicitors  for  the  applicants:  Dobinson  jf  Geare. 
Solicitor  for  the  defendants :  Roberts.'] 
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CONSTRUCTION  OF  AGREEMENT. 


J^^rch  8,  The  Caledonian  Railway  Company 

1876. 


Tim  Greenock  and  WEanrss  Bay  Railway  Company. 

Agreement,  Comtruction  of—Prtferenee  Shareholder,  Payment   of  out  of 
tnbsequent  Balancee-^Regulation  of  Railway »  Act,  1873, «.  8. 

The  G.  Rj.  Co.  were  inoorponted  bj  an  Act  of  Parliament  which  aathorized 
them  to  make  a  certain  lailwaj,  and  alao  confirmed  an  agreement  pienoodj 
made  between  them  and  the  C.  Rj.  Co.;  whereby  it  was  proTided  that  the  C.  Co. 
shoald  in  perpetaity  haTe  right  to  on&-fonrth  part  of  the  net  reTenne  (being  the 
gross  reTenne  less  certain  deductions  specified  in  the  agreement)  of  tiiie  6.  Co., 
whaterer  might  be  their  ezpenditore  in  making  the  proposed  raflway,  and  that 
the  G.  Co.  should  provide  for  all  excess  of  cost  beyond  the  amount  of  capital 
specified  in  the  agreement,  and  that  the  interest  on  all  money  borrowed  should 
form  a  charge  on  the  remaining  three-fourths  of  the  net  reTenne  of  the  said 
last-mentioned  company,  but  that,  subject  to  such  condition,  the  said  O.  Cow 
might  bonrow  certain  sums  of  money  on  mortgage  of  the  whole  of  the  proposed 
undertaking. 

The  G.  Co.  having  exercised  their  borrowing  powers,  and  the  one-fbnith  share 
of  the  C.  Co.  having  remained  unpaid  for  several  years,  owing  to  the  whole  of  the 
net  revenue  having  been  exhausted  in  payment  of  interest  to  the  mortgageee» — 

Held,  that  the  G.  Co.  were  liable  to  the  C.  Co.  for  the  amount  of  the  arreait 
of  such  one-fonrth  share,  virith  interest  at  il,  per  cent,  to  be  payable  cot  of 
future  balances  in  priority  to  dividends. 

This  was  a  reference  to  the  Commissioners,  on  tlie  applica- 
tion of  the  Caledonian  Railway  Company,  of  a  difference  be- 
tween ihem  and  the  Greenock  and  Wemyss  Bay  Railway 
Company  (called  hereafter  the  Greenock  Company),  under 
section  8  of  the  Regulation  of  Railways  Act,  1873  (')• 

Kay,  Q.C.,  and  Thesiger,  Q.C.,  appeared  for  the  applicants. 

Pember,  Q.C.,  and  ff^.  B,  Kingsford  for  the  defendants. 

(»)  Ante,  Vol.  I.  p.  6. 
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The  Greenock  CompaDy  were  incorporated  by  "  The  Greenock        ^^^^•' 
and  Wemyss  Bay  Railway  Act,  1862,"  and  thereby  empowered  Calkdoniah 
to  make  a  railway  from  the  Glasgow,  Paisley  and  Greenock  *„. 

Bailway  to  Wemyss  Bay,  in  the  county  of  Renfrew,  and  a  pier  ^^^  "wmyss 
and  roads  in  connection  therewith.  Bay  By.  Co. 

An  agreement  had  been  previously  entered  into  between  the 
proyidonal  directors  of  the  Greenock  Company  of  the  first  part, 
and  the  Caledonian  Railway  Company  of  the  second  part,  and 
the  same  was  scheduled  to,  and  confirmed  by,  the  above-men- 
tioned act. 

The  provisions  of  such  agreement,  so  fiir  as  is  material  to  this 
case,  were  as  follow : — 

1.  '^The  share  capital  of  the  proposed  Greenock  Company 
shall  be  120,000/.,  consisting  of  12,000  shares  of  10/.  each, 
and  the  capital  stock  of  the  proposed  company  shall  be  taken 
up  and  subscribed  for  by  the  said  first  parties  and  their  friends 
to  the  extent  of  90,000/>,  and  the  Caledonian  Railway  Com- 
pany shall  contribute  towards  the  stock  of  the  company,  and 
hold  in  perpetuity,  with  all  the  ordinary  privileges  of  share- 
holders, the  sum  of  30,000/.  of  the  capital  stock,  but  only 
under  the  conditions,  stipulations  and  pi*ovisions  after  written ; 
and  the  borrowing  powers  of  the  proposed  company  shall  be 
limited  to  40,000/. 

8.  '*  The  cost  of  working  the  traffic  upon  the  said  railway 
and  pier,  and  of  the  stock  and  plant  to  be  provided  by  the 
Caledonian  Railway  Company  as  aforesaid,  shall  be  borne  and 
defrayed  by  them,  in  respect  whereof  the  Caledonian  Railway 
Company  shall  be  entitled  fi:om  time  to  time  to  receive  and 
retain  for  their  own  use  50/.  out  of  every  100/.  of  the  gross 
amount  of  money  earned,  realized  and  levied  on  the  said  rail- 
way and  pier  [provision  is  then  made  for  reducing  the  50/.  to 
45/.  in  a  certain  event]. 

9.  **  Out  of  the  said  Greenock  Company's  share  of  the  gross 
receipts  there  shall  be  paid  by  them  (first)  the  whole  charges  and 
expenses  of  maintaining  the  said  railway,  pier  and  other  works, 
and  also  all  public  and  parish  burdens  (including  all  poor's  rates, 
eounty  rates,  prison  assessment,  and  taxes  generally)  that  may 
be  chargeable  upon  the  said  railway  and  pier,  in  respect  of  the 
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1875.         said  line  and  works ;  also  the  Government  duty  on  passengers, 


Caledonian  and  all  payments,  if  any,  to  be  made  for  land  to  be  held  by  the 

Ry  Co  . 

p^  said  Greenock  Company  in  feu  or  lease ;  (second)  the  general 

A^D  ^Wemybs  c^^^g^s  to  be  incurred  in  conducting  the  ordinary  directorial 
Bay  Ry.  Co.  and  financial  business  of  the  Company;  and  (third)  after  pro- 
viding for  these  payments,  one-fourth  of  the  balance  shaU  belong 
to  and  be  paid  to  the  Caledonian  Railway  Company  in  respect 
of  their  said  contribution  of  30,000/.,  as  further  provided  for  in 
Article  fourteenth  hereof;  and  the  remaining  three-fourths  of  the 
said  balance  shall  belong  to  the  other  shareholders  in  the 
Greenock  Company. 

14.  '^  In  respect  of  the  payment  of  the  said  30,000/.  of  capital, 
and  the  other  provisions  above  written,  the  Caledonian  Railway 
Company  shall  in  perpetuity  have  right  to  one-fourth  part  or 
share,  neither  more  nor  less,  of  the  net  revenue,  as  defined  in 
Article  ninth  hereof  of  the  proposed  company,  whatever  may  be 
their  expenditure  in  making  the  intended  railway,  pier  and  works 
connected  therewith  or  otherwise,  and  the  said  first  parties  shidl 
be  bound  to  provide  for  all  excess  of  cost  beyond  the  amount  of 
capital  above  specified  necessary  for  completing  the  said  under- 
taking, and  the  interest  or  dividend  payable  in  respect  of  the  said 
excess  of  expenditure,  and  the  interest  on  all  money  borrowed 
shall  form  a  charge  on  the  remaining  three-fourths  of  the  net 
revenue  of  the  said  company ;  but  subject  to  the  above  conditions 
the  proposed  company  may  borrow  on  mortgage  of  the  whole 
of  the  proposed  undertaking  any  sum  not  exceeding  40,000/.** 

In  the  year  1863  a  further  act  was  obtained  by  the  said 
Greenock  Company,  entitled  "  The  Greenock  and  Wemyss  Bay 
Railway  Extension  Act,  1863,"  and  by  that  act  the  defendant 
company  were  audiorlzed  to  make  and  maintain  an  extension  of 
their  railway,  with  a  pier  at  or  near  the  southern  terminus  of  that 
extension,  and  to  raise  additional  capital  for  that  purpose;  and 
also  to  relinquish  the  pier  and  roads  and  a  portion  of  the  railway 
authorized  by  the  above-mentioned  Act  of  1862. 

The  Act  of  1863  contains  (^inter  alia)  the  following  section : — 

1 7.  ''  It  shall  be  lawfiil  for  the  Caledonian  Railway  Company, 
and  they  are  hereby  required  to  contribute  and  apply  their 
fiinds  towards  the  said  extension  and  pier  to  the  amount  of 
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59OOO/.,  and  to  take  and  hold  shares  in  the  company  to  an         ^875. 
extent  corresponding  to  that  amount;  and  except  as  hereinafter  Caledokiak 
expressly  provided^  they  shall  in  respect  of  such  shares  have  all  «. 

the  powers,  rights  and  privileges,  and  be  subject  to  all  the  obli-  j^j^  wemtss 
gations  and  liabilities  of  proprietors  of  shares  in  the  company:  ^^^  ^^'  ^* 
Provided  always,  that  the  shares  so  held  by  the  Caledonian 
Railway  Company  shall  not  be  transferable  by  them :  Provided 
also,  that,  notwithstanding  the  increase  of  the  capital  of  the 
company  hereby  authorized  and  the  additional  contribution  to 
their  undertaking  hereby  required  to  be  made  by  the  Caledonian 
Railway  Company,  the  last-named  company  shall  in  perpetuity 
have  right,  as  provided  by  the  14th  Article  of  the  agreement 
between  the  said  companies  confirmed  by  the  recited  act  as 
aforesaid,  to  one-fourth  part  or  share,  neither  more  nor  less,  of 
the  net  revenue  of  the  company  as  defined  in  Article  9th  of  the 
said  agreement,  and  the  said  sum  of  5,000/.  shall  be  payable 
by  the  Caledonian  Railway  Company  to  the  company  by  three 
equal  instalments  of  1,666/.  6«.  Sd.  each,  at  the  same  periods, 
and  with  interest  as  is  provided  by  the  13th  Article  of  the  said 
agreement  in  regard  to  the  payment  of  the  sum  of  30,000/. 
authorized  by  the  recited  act  to  be  contributed  by  the  Caledonian 
RaUway  Company  as  aforesaid." 

The  Caledonian  Company  duly  contributed  the  simis  of 
30,000/.  and  5,000/.  to  the  capital  of  the  defendant  company, 
whose  railway  was  opened  for  traffic  in  May,  1865,  and  has 
since  been  worked  by  the  Caledonian  Company  in  accordance 
with  the  said  agreement.  Down  to  the  31st  of  July,  1866,  the 
defendant  company  duly  paid  the  applicants,  half-yearly,  one- 
fourth  part  of  the  net  revenue  of  their  undertaking,  and  firom 
that  date  to  the  Slst  of  July,  1869,  they  carried  such  one-fourth 
part  to  the  credit  of  the  applicants  in  their  books,  but  no  pay- 
ments were  made  in  respect  thereof^  on  account  of  the  whole  of 
the  revenue  of  the  Greenock  Company's  undertaking  being 
exhausted  in  payment  of  the  interest  on  money  borrowed  by 
them  on  mortgage  of  their  undertaking,  as  provided  by  the  said 
agreement. 

In  the  accounts  of  the  defendant  company,  published  for  the 
half-year  ending  on  the  31st  January,  1870,  the  sums  which 
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^^^^'         had  been  so  credited  to  the  Caledonian  Company  (amounting 

CALBDONiAif  together  to  2,4987.  Is.  S^d.)  were  transferred  back  to  the  credit 

9.  of  the  rerenue  account  of  the  defendant  company,  and  since 

AinfwmmB  *^®  ^^^^  ^^  ^^7'  ^^^^»  nothing  had  been  paid  or  credited  to  the 
Bat  By.  Co.    Caledonian  Company  by  the  defendant  company  in  respect  erf 
such  one-fourth  share. 

The  defendant  company,  by  their  answer,  did  not  dispute  the 
facts  above  stated,  but  alleged  that  they  made  the  payments, 
and  gave  the  credits  to  the  Caledonian  Company  hereinbefore 
mentioned,  from  a  misconception  of  the  true  meaning  and  ooii* 
struction  of  the  agreement,  and  that  they  had  subsequently 
discovered  that  the  Caledonian  Company,  according  to  the  true 
meaning  and  construction  of  the  said  agreement,  were  only 
entitled  to  receive  one-fourth  of  the  revenue  after  the  payments 
mentioned  in  Article  9,  in  the  event  of  not  more  than  three- 
fourthfl  of  such  remaining  revenue  being  required  for  payment 
of  interest  on  borrowed  money,  and  that  so  &r  as  in  any  half- 
year  three-fourtlis  of  such  revenue  might  prove  insufficient 
to  provide  for  the  interest  on  borrowed  money,  all,  or  so  much 
as  might  be  necessary  of  the  one-fourth  part  thereof  otherwise 
coming  to  the  Caledonian  Company,  must  be  applied  to  make 
good  the  deficiency,  and  that  the  Caledonian  Company  were 
not,  in  such  a  case,  entitled  to  be  recouped  out  of  the  revenue  of 
any  subsequent  half-year. 

The  application  further  alleged  that  for  some  time  past  the 
defendant  company  had  debited  their  revenue  account,  and 
credited  a  rest  account,  with  large  sums  to  meet  the  contingency 
of  the  future  renewal  of  the  permanent  way  of  their  under- 
taking, and  that  the  Caledonian  Company  maintained  that  tlie 
defendant  company  were  not  entitled  to  withdraw  any  sums  to 
meet  such  contingency,  or,  at  all  events,  that  the  sums  widi- 
drawn  for  that  purpose  were  excessive ;  but  this  part  of  the 
case  was,  with  the  consent  of  the  court,  withdrawn  by  the 
applicants. 

Kay,  Q.C.,  and  Thesiger^  Q.C.,  for  the  applicants.  This  ia 
a  question,  not  of  the  construction  of  the  agreement,  but  as  to 
the  l^al  result  of  the  agreement.    The  words  ^  form  a  charge** 
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in  the  14th  Article  of  the  agreement  are  used  as  between  the        ^876. 
two  companies^  and  as  between  them  the  meaning  can  be  only  Calbdonian 
this,  anything  whatever  paid  out  of  the  one-fourth  share  in         \^ 
respect  of  the  interest  of  the  debt,  shall  be  a  charge  upon  the  ^^^^^g^ 
other  three-fourths,  and  this  is  only  expressing  what  the  law   Bat  Rt.  Co. 
would  infer ;  ''  the  legal  relation  of  a  person  who  pledges  his 
estate  for  the  debt  of  another  is  simply  that  of  surety."   '^  Sureties 
who  have  paid  the  debt  are,  in  the  absence  of  contract  for  any 
particular  indemnity,  entitled  to  the  benefit  of  any  security,  which 
any  of  them  may  have  taken  from  the  principal  debtor,  by  way 
of  indemnity,  and  it  is  a  general  rule,  subject  to  some  few  quali* 
fications,  that  a  surety  is  entitled  to  the  benefit  of  all  the 
securities  which  the  creditor  has  against  the  principal,"    JVhite 
and  Tudor* s  Leading  Cases,  VoL  I.  p.  109 ;  Gedgey.  Matson  (*), 
Drew  Y.  Lockett{*).     It  makes  no  difierence  that  the  Cale- 
donian Company  were  shareholders,  for  to  this  extent  they  were 
preference  shareholders,  and  as  such  have  the  same  right; 
Henry  v.  Great  Northern  Railway  Company  ('). 

PembeTy  Q.C.,  for  the  defendants.  The  Caledonian  Com- 
pany are,  by  clause  55  of  the  act,  declared  to  be  ordinary 
shareholders,  except  as  in  the  act  otherwise  expressly  provided; 
they  are  not  preference  shareholders,  and  cannot  therefore  bring 
themselves  within  the  meaning  of  Sturge  v.  Eastern  Union 
Railway  Company  (*)  and  Crawford  v.  North  Eastern  Rail- 
way Company  (*),  which  were  the  two  decisions  which  led  the 
case  of  Henry  v.  Great  Northern  Railway  Company  (^).  The 
14th  clause  of  the  agreement  gives  power  to  borrow  on  the 
whole  of  the  undertaking,  subject  only  to  the  provision  that  our 
three-fourths  shall  be  previously  liable  for  the  payment  of  the 
interest,  and  we  have  paid  it  so  far  as  our  three-fourths  would 
go ;  then  the  law  steps  in  and  says  to  the  Caledonian  Company, 
'^  Your  one-fourth  is  also  liable  to  the  interest  on  the  debt.'* 
We  have  nothing  to  do  with  that ;  where  have  we  guaranteed 
that  we  will  recoup  the  Caledonian  Company? 

(•)  25  Beav.  810.  (0  7  De  G.,  M.  &  G.  158. 

O  32  Beav.  499.  (*)  3  K.  &  J.  728. 

O  1  De  G.  ft  J.  606.  C)  1  De  G.  &  J.  606. 
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1875.  Kayy  Q.C.,  in  reply.     The  debt  is  the  debt  of  the  Greenock 

CALEDoioAir  Company,  and  in  the  absence  of  any  express  provision  to  the 

^,  contrary  in  the  acts  of  parliament  or  the  agreement,  the  law 

ATO  ^Wiof TS8  P^^  "®  ^  ^'^  position  of  sureties  and  gives  us  a  charge  on  their 
Bat  By.  Co.  three-fourths  for  any  part  of  the  interest  taken  out  of  our  one- 
fourth.  The  fact  that  we  are  in  the  position  of  partners  makes 
no  difference;  Henry  y.  Great  Northern  Railway  Company Q), 
The  agreement  is  not  one  between  the  mortgagees  and  the 
company,  and  does  not  affect  the  former  in  any  shape ;  they 
have,  it  is  true,  a  charge  upon  the  whole  undertaking,  which 
includes  the  revenue;  Gardner  v.  London^  Chatham  and  Dover 
Railway  Company  (*),  where  Lord  Cairns  defines  "  under- 
taking" to  be  a  '^fruit-bearing  tree,"  but  as  between  the 
Greenock  Company  and  the  Caledonian  Company  the  charge 
is  ultimately  to  &11  on  the  three-fourths  of  the  revenue  only. 

The  Court  took  time  to  consider,  and  subsequently  delivered 
the  following  judgment : — 

This  is  a  difference  respectine  the  true  meaning  and  effect 
and  mode  of  carrying  into  operftion  an  agreement  between  the 
Greenock  and  Wemyss  Bay  Railway  Company  and  the  Cale- 
donian .  Railway  Company,  confirmed  by  the  Greenock  and 
Wemyss  Bay  Railway  Act,  1862.  Under  that  act,  the  Cale- 
donian Company  contributed  30,000/.  towards  the  undertaking 
of  the  Greenock  Company,  and  became  a  proprietor  of  shares 
to  a  corresponding  extent.  By  Article  9  of  the  agreement  it 
was  provided  that,  after  deducting  the  expenses  under  certain 
heads  of  charge  from  the  gross  receipts  or  revenue  of  the  line, 
'^  one-fourth  of  the  balance  should  belong  to  and  be  paid  to  the 
Caledonian  Company  in  respect  of  their  contribution  to  capital 
of  30,000/.,  as  further  provided  for  in  Article  14,  and  that  the 
remaining  three-fourths  of  the  balance  should  belong  to  the 
other  shareholders  of  the  Greenock  Company."  Article  14  is 
as  follows:— '' That  in  respect  of  the  payment  of  the  said 
30,000/.  of  capital  and  the  other  provisions  above  written  the 
Caledonian  Railway  Company  shall  in  perpetuity  have  a  right 

Q)  1  De  Q.  &  J.  606.  (*}  L.  B.,  2  Ch.  App.  201«  217. 
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to  one-fourth  part  or  share,  neither  more  nor  less,  of  the  net         ^^75. 
revenue,  as  defined  in  Article  9  hereof,  of  the  proposed  com-  Calbdoniak 
pany,  whatever  may  be  their  expenditure  in  making  the  intended  v, 

railway,  pier,  and  works  connected  therewith  or  otherwise,  and  ^^j^  WBarras 
the  said  first  parties  (that  is,  the  Greenock  Company)  shall  be   ^^^  ^^*  ^• 
bound  to  provide  for  all  excess  of  cost  beyond  the  amount  of 
capital  above  specified  necessary  for  completing  the  said  under- 
taking, and  the  interest  or  dividend  payable  in  respect  of  the 
said  excess  of  expenditure  and  the  interest  on  all  money  bor- 
rowed shall  form  a  charge  on  the  remaining  three-fourths  of 
the  net  revenue  of  tlie  said  coihpany ;  but  that,  subject  to  the 
above  condition,  the  proposed  company  may  borrow  on  mort- 
gage of  the  whole  of  the  proposed  undertaking  any  sum  not 
exceeding  40,000//'    The  Greenock  Company  have  not  paid  to 
the  Caledonian  Company  their  one-fourth  part  of  the  balance, 
their  own  three*fourths  and  the  one-fourth  of  the  Caledonian 
Company  having  been  absorbed  in  payment  of  interest  on  the 
mortgage  and  floating  debts  of  the  Greenock  Company,  and 
the  question  referred  for  our  decision  is  whether  such  one-fourth 
part  so  applied  by  the  Greenock  Company  remains  due  to  the 
Caledonian  Company,  and  is  payable  by  the  Greenock  Com- 
pany out  of  future  profits  and  in  priority  to  the  payment  of 
dividends.     The  question  turns  upon  Article  14,  which  repeats 
so  much  of  Article  9  as  is  material  to  the  present  purpose,  and 
also  contains  all  that  is  to  be  found  in  the  agreement  respecting 
borrowed  capital  and  the  mode  of  dealing  with  iU    The  con- 
struction to  be  put  upon  this  article  was  the  subject  of  the 
arg^nments  at  the  hearing,  and  the  views  contended  for  on  one 
side  and  the  other  have  been  well  considered  by  us  in  forming 
oar  own  view  of  how  it  should  be  read.    By  this  article  the 
Caledonian  Company  have  a  right  in  respect  of  their  contribu- 
tion  to  capital  to  one-fourth  part,  neither  more  nor  less,  of  the 
fio-called  balance,  whatever  may  be  the  amount  of  the  ultimate 
total  cost  of  the  line,  and  the  Greenock  Company  undertake  to 
complete  the  line,  and,  if  the  authorized  capital  is  exceeded,  to 
provide  the  excess  of  cost — to  provide  it,  that  is,  so  as  to  leave 
the  right  of  the  Caledonian  Company  intact ;  and  by  the  same 
article  it  is  also  i^eed  that  if  such  provision  is  made,  the 

VOL.  II.  K 
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^^75.        interest  or  dividend  payable  thereon — ^that  is,  in  respect  of  the 

CALEDomAv  excess  and  the  interest  on  all  monej  borrowed — shall  form  a 

'^y^'       charge  on  the  remaining  three-fourths  of  the  balance  which 

Gbeenock    belong  to  the  Greenock  Company.     Thus  fiur  the  article  seems 
andWemtbs  ,  ^  .        .  r     / 

Bat  Bt.  Co.  to  give  clear  directions  as  to  the  course  to  be  followed  with  obli- 
gations incmrred  on  account  of  excess  of  cost.  The  Ghreenock 
Company  take  such  obligations  upon  themselves  imrestrictedly, 
and  the  Caledonian  Company  having  a  right  in  perpetuity  to 
one-fourth  part  of  the  balance,  neither  in  the  dealings  of  the 
two  companies,  inter  se,  nor  in  the  dealings  of  the  Greenock 
Company  with  third  persons,  is  that  one-fourth  part  under  the 
control  or  at  the  disposition  of  the  Greenock  Company. 
But  the  article  does  not  end  there,  and  the  last  clause  of  it 
makes  special  provision  for  one  particular  class  of  obligations, 
as  to  which  it  withdraws  from  the  Caledonian  Company  the 
absolute  exemption  previously  granted  to  its  one-fourth  share. 
*'  But,"  says  the  article,  ''  subject  to  the  above  condition,  the 
Greenock  Company  may  borrow  on  the  mortgage  of  the  whole 
of  the  proposed  undertaking  any  sum  not  exceeding  40,000/.** 
Now,  the  efl^t  of  this  clause  is,  as  fiir  as  the  mortgagees  are 
concerned,  to  make  evay  part  of  the  property  and  all  the  four 
fourth  parts  of  the  balance  a  security  for  the  payment  of  the 
money  borrowed  from  them,  and  the  condition  to  which  die 
power  to  borrow  is  made  subject  does  not  aflfect  the  mortgagees, 
and  applies  only  to  the  reciprocal  relations  of  the  two  companies, 
and  to  the  allocation  to  be  made  in  their  partnership  accounts 
of  the  charges  arising  out  of  the  mortgage  debt  The  charges 
to  be  here  considered  relate  to  the  interest  of  money  borrowed, 
and  not  to  any  principal  sums  paid  off,  and  the  question  is,  to 
what  does  the  condition  bind  the  Greenock  Company,  and  in 
what  sense  does  it  cause  the  Caledonian  Company  to  differ  from 
other  shareholders  of  the  Greenock  Company  as  respects  lisr 
bility  to  charges  for  interest  ?  Does  the  condition  mean  that  if 
the  three-fourths  are  not  sufficient  at  any  time  to  pay  mortgage 
interest  then  due  resort  may  be  had  to  the  remaining  one-fouith, 
and  that  the  three-fourths  in  such  case  shall  have  an  acquittance 
in  full  of  their  engagement,  and  shall  not  be  liable  to  make 
repayment  thereafter  to  the  one-fourth  as  for  money  advanced ; 
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or  does  it  mean  that  the  holder  of  the  one-foiirth  shall  pay  in         1876. 
such  case  in  the  character  of  a  surety  and  with  succession  to  Caledonian 
the  rights  of  the  mortgagees  ?    We  think  the  latter  view  the  \,^    ' 

more  correct  of  the  two.  It  appears  to  us  that  the  Caledonian  ^^  x^JJ^ 
Company  consent  by  the  agreement  to  their  fourth  part  being  Bat  Bt.  Co. 
appropriated  in  case  of  need  to  prevent  the  mortgage  interest 
fitlling  into  arrear^  but  that  the  consent  is  coupled  with  the 
condition,  as  an  arrangement  inter  socios,  that  any  sums  paid 
out  of  the  one-fourth  in  satisfaction  of  claims  for  interest  shall 
be  debited  to  the  other  three-fourths,  and  shall  be  reminded 
whenever  there  is  a  surplus  remaining  over  to  the  credit  of  the 
three-fourths.  So  far,  therefore,  as  the  Greenock  Company's 
three-fourths  of  the  net  revenue,  as  defined  by  Article  9,  for 
the  half-years  since  July,  1866,  have  fidlen  short  of  the  interest 
on  mortgages  granted  by  the  Greenock  Company  under  the 
powers  of  their  acts  of  parliament  and  the  deficiency  has  been 
made  good  out  of  the  other  fourth  part,  we  hold  the  Greenock 
Company  to  be  liable  to  the  Caledonian  Company,  and  the 
amount,  with  interest  at  four  per  cent.,  to  be  payable  out  of 
fiiture  balances  in  priority  to  dividends.  We  reserve  the  ques- 
tion of  costs  until  we  shall  have  heard  the  two  other  cases 
pending  between  the  same  parties  ('). 

(')  See    the  two  following^  cases,      JRy.  Co,  r.  The  Caledonian  Ry,  Co, 
also  The  Oreenoeh  and  Wemya  Bay      in  the  Digest,  ante,  p.  22. 

[Solicitors  for  the  applicants:    Grahames  Sf  Wardlaw  for  J. 

Kerr. 
Solicitors  for  the  defendants:    T.  B.  Simson  for  Keydens, 
Strang  §•  Girvans^l 
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Aprils, 
1876. 


The  Gbeenock  and  Wemtss  Bay  Railway  Company 

V. 

The  Caledonian  Railway  Company.    (No.  1.) 

Working  Agreement — Approval— Revieion — Special  Act — Regulation  of  Bail- 

wage  Act,  1873, 1. 10. 

The  G.  Bj.  Act,  1862,  s.  59,  after  reciting  that  an  agreeukent  made  in 
1862,  and  schedaled  to  the  act,  had  been  entered  into  between  the  pforiaonal 
directors  of  the  G.  Rj.  Co.  and  the  C.  Rj.  Co.  in  illation  to  the  constrnction 
and  maintenance  of  the  railway  and  worka  bj  the  act  anthorised,  and  the 
working  and  management  of  the  traffic  thereon,  enacts,  that  <<  the  said  agreement 
is  hereby  sanctioned  and  confirmed,  and  shall  be  as  ralid  and  obligatory  npon  the 
companiAi  as  if  they  had  been  authorized  by  this  act  to  enter  into  the  said  agree- 
ment, and  as  if  the  same  had  been  daly  executed  by  them  after  the  passing  of  this 
act  ;'*  and  sect.  61  enacts,  that  **  it  shall  be  lawful  for  the  Board  of  Tnde,  if  they 
think  fit,  on  the  expiration  of  ten  years  from  the  date  of  the  agreement,  and  on 
the  expiration  of  every  period  of  ten  years  from  the  time  when  any  rerisioD 
thereof  shall  be  made  by  them  in  manner  herein  proYided,  to  canse  the  Mid 
agreement  to  be  reyised." 

The  Regulation  of  Railways  Act,  1873,  s.  10,  enacts,  that  "  the  foDowiag 
powers  and  duties  of  the  Board  of  Trade  shall  be  transferred  to  the  Railway 
Commissioners ;  namely  ( 1)  The  powers  of  the  Board  of  Trade  under  Part  HI. 
of  the  Railway  Clauses  Act,  1863  (*),  or  under  any  special  act  with  respect  to  the 
approval  of  working  agreements  between  railway  companies.  ....  And 
the  provisions  of  the  said  acts  conferring  such  powers  or  impc^sing  such  duties,  or 
otherwise  referring  to  such  powers  or  duties,  shall,  so  far  as  is  consistent  with  the 
tenor  thereof,  be  read  as  if  the  Conmiissionera  were  therein  named  instead  of  tha 
Board  of  Trade." 


(»)  26  &  27  Vict.  c.  92,  Part  IH. 
B.  25,  enacts,  that  a  working  agree- 
ment between  railway  companies  shall 
not  have  any  operation  until  it  is 
approved  by  the  Board  of  Trade ;  and 
sect  27,  that  at  the  expiration  of  the 
first  or  any  subsequent  period  of  ten 
years  after  the  making  of  the  agree- 
ment, the  Board  of  Trade  may,  if  they 
are  of  opinion  that  the  interesU  of 


the  public  are  prejudicially  affected 
thereby,  canse  the  same  to  be  renaed 
....  and  may  modify  the  agreement 
in  such  manner  as  may  seem  expedient 
for  the  protection  of  the  interests  o£ 
the  public,  and  may  declare  the  modifi- 
cation to  be  part  of  the  agreement  and 
the  same  shall  be  read  and  take  effect 
accordingly. 
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The  G.  By.  Co.  applied  to  hare  the  said  agreement  made  by  them  and  the  1875. 

C.  Co.  and  confirmed  under  the  59th  section  of  their  special  act  as  aforesaid,  ~Z 

CtREKNOCK 

reTised.  by  the  Railway  Ck>mmi88ioner8  :— Held,  by  the  Ck>mmis8ioners,  that  they  ^^^  Wehtbs 

bad  no  jnriadiction  to  revise  an  agreement  which  had  been  approved  by  Parlia-  bat  Et.  Co.. 
ment»  and  which  the  Board  of  Trade  never  had  power  to  approve.  v> 

Semhle,  that  the  power  given  to  the  Railway  Commissioners  under  sect.  10  of  Caledonian 
tbe  Regulation  of  Railways  Act,  1873,  to  approve  of  working  agreements,  covers        ^^^  ^  n 
and  incladefl  the  power  to  revise'such  agreements. 


This  iv^as  an  application  under  sect.  10  of  the  Regulation  of 

Railways  Act^  1873  (^)>  and  sect.  61  of  the  special  act  of  the 

applicants^  entitled  the  Greenock  and  Wemyss  Bay  Railway 

Act,  1862  (above  cited),  for  revision  of  a  working  agreement 

made  between  the  promoters  of  the  Greenock  and  Wemyss 

Bay  Railway  and  the  Caledonian  Railway  Company.      The 

agreement  was  subsequently  sanctioned  by  sect.  59  of  the  said 

special  act,  which  gave  power  to  the  Board  of  Trade  to  revise 

such  agreement  every  ten  years.     There  was  no  provision  in 

the  act  for  the  Board  of  Trade  to  approve  of  the  agreement. 

The  defendants  by  their  answer  asserted  that  the  Court  had 

no  jurisdiction  in  the  matter. 

Pember,   Q.C.,  and  F,  Ledgard  for  the  applicants,  con- 
tended that  the  Court  had  jurisdiction.      By  the  special  act 
power  was  given  to  the  Board  of  Trade  to  revise  the  agreement 
once  in  ten  years.     By  the  Railway  Clauses  Act,  1863  (*)» 
certain  powers  were  given  to  the  Board  of  Trade  for  the 
approval  and  revision  of  agreements,  which  were  transferred  to 
the  Commissioners  by  sect  10  of  the  Act  of  1873.     The  ques- 
tion was  whether  or  not  the  words  (transferring  to  the  Commis- 
sioners the  powers  of  the  Board  of  Trade),  **  under  any  special 
act  witih  respect  to  the  approval  of  working  agreements,    con- 
tained in  that  section,  included  the  power  to  revise  such  agree- 
ments.   It  was  distmctly  stated  in  sect.  29  of  the  Act  of  1863, 
that  "  any  alteration  of  an  agreement  by  the  parties  thereto 
shall  be  deemed  an  agreement."    If  that  was  so,  when  the 
4«i\aivent  was  revised,  it  would  be  a  working  agreement  between 

(')  Ante,  Vol.  L  p.  6.  O  See  ante,  p.  182,  n. 
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1875.        two  parties^  which  would  have  been  approved  of  by  the  Court ; 

GiiEXNOGK     the  revision  bj  the  Court,  under  the  special  act,  was  an  approval 

bItBt.''^  of  the  working  agreement.     The  word  "approval"  included 

V-  revision. 

Calbdonzan 

Rt.  Co. 

(No.  1.)  Thesiger,  Q.C.,  for  the  defendants.     The  ndlway  tribunal 

was  provided  to  decide  the  disputes  of  railway  companies  with 
regard  to  traffic  and  public  accommodation.  The  powers  of 
the  Board  of  Trade  were  simply  with  reference  to  the  public 
.  interest  as  regarded  safety,  and  those  powers  were  carried  out 
by  a  special  machinery. 

In  the  Bailway  Clauses  Act,  1863,  there  were  two  separate 
enactments  as  to  working  agreements ;  one  was  the  approval 
mentioned  in  sect.  25,  and  the  other  was  the  revision  and 
modification  mentioned  in  sect  27.  The  two  things  were  dif- 
ferent ;  they  were  contained  in  different  sections,  and  the  word 
"  approval'*  was  expressly  used  in  one  of  those  sections,  and  was 
not  used  in  the  other.  The  draughtsman  of  the  Act  of  1873 
had  the  Act  of  1863  before  him,  and  it  was  to  be  assumed  that 
he  knew  that  in  the  Act  of  1863  the  word  **  approval"  was  con- 
tained in  one  section,  whereas  in  another  there  were  the  words 
**  revision"  and  **  modification."  In  sect  10  of  the  Act  of  1873 
the  words  were  with  respect  to  the  approval  of  working  agree- 
ments,  and  yet  the  applicants  asked  the  Court  to  read  those 
words  as  if  they  were  '^with  respect  to  the  approval  and  revisicHi 
of  working  agreements."  The  words  must  be  taken  in  their 
ordinary  sense.  The  words  ''approval  and  revision"  might 
have  been  inserted  in  the  statute  without  difficulty,  had  it  been 
the  intention  of  the  legislature  to  give  such  powers  to  the 
Commissioners. 

The  Court  decided  that  they  had  no  jurisdiction  to  revise 
this  working  agreement.  They  were  dealing  with  a  special  act 
that  was  passed  previously  to  the  passing  of  the  general  Act  of 
1863.  The  power  given  to  them  under  the  Regulation  of 
Railways  Act  of  1873  to  approve  of  working  agreements 
seemed  to  them  to  cover  and  include  the  power  to  revise  those 
agreements  also.     They  believed  that  they  had  a  power  of 
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reyiflloD^  as  incidental  to  the  power  of  approving,  of  the  working         ^^^^' 
agreement,  but  not  that  they  had  a  power  of  revision  standing     Greenock 
by  itself.    The  Board  of  Trade  had  no  power  to  approve  this   bat  Rt.  Co. 
agreement,  but  only  power  to  revise.     They  did  not  think  that  c^i^j-doniaii 
the  power  of  revising  this  agreement,  which  had  been  approved       Ry.  Co. 
by  Parliament,  and  which  was  never  intended  to  be  approved 
by  the  Board  of  Trade,  had  been  transferred  to  them,  but  such 
power  to  revise  remained  vested  in  the  Board  of  Trade.     Their 
decision  applied  only  to,  and  rested  entirely  upon,  the  wording 
of  the  special  Act  of  1862 ;  and  did  not  extend  to  a  construc- 
tioir  of  the  Regulation  of  Bail  ways  Act,  1873,  under  which 
they  had  authority  to  approve,  and  also,  as  they  believed, 
incidentally  thereto,  authority  to  revise  (^). 

(0  Upon    the  sabject  of  working      VoL  I.  pp.  24,  821.    See  aUo  the  next 
agreemmte  aee  ante,  pp.  S,  14,  and      case. 

[Solicitors  for  the  applicants:    T.  B.   Simson   for   Keydens, 

Strang  S^  Girvans. 
Solicitors  for  the   defendants:   Grakamet  Sf   Wardlaw   for 
J.  Kerr.l 


436  RAILWAY  AND  CANAL  CASES. 


THROUGH  RATES. 


March  31;  ThE  GsEENOCK  AND  WeMTSS  BaY  RAILWAY  COMPANY 

AjfTil  1,  2,  12, 

1875.  V. 


The  Caledonian  Railway  Company.    (No.  2.) 

Working  Agreement — Throvgh  Jlates,  Apportionment  of—Share  of  owning 
Company -^Land  and  Sea  Boutei—JReffulation  of  Railways  Act,  1873,  i.  8 
—Coiti. 

The  G.  Bailwaj  «nd  the  C.  Railway  joined  each  other,  and,  together  with  steam- 
boats, formed  a  continnoos  commonication  between  the  stations  on  the  raHways 
and  (bj  a  short  sea  royage)  places  on  the  Clyde.  The  G.  Railway  was  worked 
by  the  C.  Railway  Company,  add  through  rates  were  divided  between  the  two 
railway  companies  (after  dedacting  the  steamboat  ^ares);  the  rates  for  the  G. 
Railway  were  fixed  by  a  joint  committee,  or  on  their  differing  equally  in  opinion, 
by  an  arbitrator,  bnt  the  amount -of  the  through  rates  was  fixed,  quoted  sod 
(in  the  first  instance)  reoeired  by  the  C.  Railway  Company.  The  committee 
having  been  equally  divided  in  opinion  as  to  Uie  rate  for  the  G.  Railway, 
the  same  was  ascertained  by  an  arbitrator,  and  the  G.  Company,  by  his  award, 
were  to  be  paid  certain  sums  in  respect  of  the  then  existing  through  rates. 
These  rates  afterwards,  in  many  instances,  being  made  higher  by  the  C 
Company  for  the  land  route,  and  lower  by  the  steamboat  companies  for  the 
sea  route,  the  G.  Company  claimed  from  the  C.  Company  a  share  of  the  increase, 
alleging  that  it  ought  to  be  in  the  same  proportion  iot  them  aa  the  aibitrator 
had  made  their  rate  when  the  land  rates  were  lower  and  the  sea  rates  higher, 
and,  on  their  refusal,  and  the  committee  being  equally  divided  in  opinion, 
applied  to  the  Railway  Commissioners  as  arbitrators  in  the  matter. 

Heldt  by  the  Commissioners,  that  they  had  no  power  to  give  to  the  G.  Company 
any  share  of  the  existing  through  rate  made  by  the  C.  Company,  or  to  take 
from  the  C.  Company  that  portion  of  the  through  rate  which  they  had  made  for 
themselves,  namely,  the  surplus  of  the  land  rate,  after  deducting  the  amount 
fixed  by  the  arbitrator  for  the  G.  Company;  but  that  the  amount  given  up  by 
the  steamboat  companies,  and  not  made  part  of  the  land  rate  by  the  C.  Oxnpanv, 
although  received  and  appropriated  by  them  (the  rate  to  the  public  remaining  the 
same  as  before  the  rebate  by  the  steamboat  companies),  shonld  be  divided 
between  the  G.  and  C.  Companies.    Principle  on  which  costs  awarded. 

This  was  an  application  under  sect.  8  of  the  Regulation  of 
Railways  Act,  1873  (*),  to  refer  differences  between  the  abo^e- 
named  railway  companies  to  the  decision  of  the  Railway  Com- 
missioners in  lieu  of  their  being  referred  to  arbitration.  The 
parties  were  the  same  as  in  the  preceding  case,  and  had  entered 
into  the  working  agreement  therein  mentioned,  whereby  tift 

(')  -4  nf 5,  Vol.  I.  p.  6. 
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defendants  worked  the  Greenock  and  Wemyss  Bay  Railway        ^^7^- 

and  Pier  in  connection  with  their  own  line  from  Glasgow  to    Grebnook 

AND  V^EMYSa 

Greenock.     By  the  11th  clause  of  that  agreement  the  traffic  batBt.  Co. 
on  the  railway  and  pier  of  the  applicants^  including  the  fixing  calbboniait- 
of  the  toUs^  duties^  rates  and  charges  to  be  levied  or  taken  in       Ry.  Co. 
respect  of  the  said  traffic,  was  to  be  managed  and  fixed  by  a 
joint  committee,  and  differences  of  opinion,  where  the  committee 
were  equally  divided,  were  to  be  referred  to  arbitration.     Under 
this  clause,  it  was  decided  by  the  Court  of  Session  in  Scotland^ 
that  the  joint  conunittee,  or  the  arbitrator  acting  in  their  place5 
bad  power  only  over  the  rates  and  fares  on  the  Greenock  and 
Wemyss  Bay  Bailway  and  not  over  through  rates  for  traffic  on 
that  railway,  and  also  on  the'Glasgow  and  Greenock  line  o   the 
Caledonian  Company  (^),  and  the  committee  having  been  equally 
divided  in  opinion  as  to  the  amoimt  of  rates  and  fiures  to  be 
fixed  for  the  Greenock  and  Wemyss  Bay  line,  the  difference, 
was  referred  to  arbitration  in  1*671,  and  the  amount  then  fixed 
by  the  arbitrator  appeared  to  have  a  certain  relation  to  the  then 
existing  through  rates  and  fares.     Afterwards  such  tiirough 
rates  and  &res  were  raised  by  the  Caledonian  Kailway  Com- 
pany (the  defendants),  who  always  fixed  and  quoted  them,  and 
(m  the  first  instance)  received  the  amount.     It  also  appeared 
that  a  continuous  line  of  communication  between  the  stations  on 
the  two  railway  companies' lines  and  places  on  the  coast  beyond 
Wemyss  Bay  had  been-  established  by  means  of  steamboats  pro- 
ceeding firom  Wemyss  Bay,  and  that  through  rates,  including 
the  steamboat  lares,  had  been  fixed  and  received  by  the  defend- 
ants, and  that  since  the  fixing  by  the  arbitrator  of  the  amounts 
to  be  received  by  the  applicants,  the  steamboat  owners  had 
remitted  a  portion  of  their  &res,  but  the  through  rate,  in  some 
instances,  remained  the  same  as  before  to  the  public,  and  the 
amount  so  remitted  was  received  by  the  defendants  and  applied 
to  their  own  benefit,  the  applicants  not  receiving  or  being 
allowed  any  portion  of  it.     Upon  this,  the  applicants  appealed 
to  the  joint  committee  to  raise  their  share  in  like  proportion  to 
the  increased  rates  as  it  had  been  fixed  by  the  arbitrator  to  the 
then  existing  rates  in  December,  1871,  and  also  to  give  them  a 

(*)  See  thif  case  in  the  Digest,  ante,  p.  22. 
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defendants  worked  the  Greenock  and  Wemyss  Bay  Railway  __}^_: 

and  Pier  in  connection  with  their  own  line  from  Glasgow  to  Gbesnook 
Greenock.  By  the  11th  clause  of  that  agreement  the  traffic  batBt.  Co. 
on  the  railway  and  pier  of  the  appHcants,  including  the  fixing  calbdoniax 
of  the  tolls^  duties^  rates  and  charges  to  be  levied  or  taken  in  Ry.  Co. 
respect  of  the  said  traffic,  was  to  be  managed  and  fixed  by  a 
joint  committee,  and  differences  of  opinion,  where  the  committee 
were  equally  divided,  were  to  be  referred  to  arbitration.  Under 
this  clause,  it  was  decided  by  the  Court  of  Session  in  Scotland, 
that  the  joint  committee,  or  the  arbitrator  acting  in  their  place, 
bad  power  only  over  the  rates  and  fares  on  the  Greenock  and 
Wemyss  Bay  Railway  and  not  over  through  rates  for  traffic  on 
that  railway,  and  also  on  the  Glasgow  and  Greenock  line  o  the 
Caledonian  Company  (^),  and  the  committee  having  been  equally 
divided  in  opinion  as  to  the  amoimt  of  rates  and  fiures  to  be 
fixed  for  the  Greenock  and  Wemyss  Bay  line,  the  difference, 
was  referred  to  arbitration  in  1*671,  and  the  amount  then  fixed 
by  the  arbitrator  appeared  to  have  a  certain  relation  to  the  then 
existing  through  rates  and  fares.  Afterwards  such  through 
rates  and  fiires  were  raised  by  the  Caledonian  Railway  Com- 
pany (the  defendants),  who  always  fixed  and  quoted  them,  and 
(in  the  first  instance)  received  the  amount.  It  also  appeared 
that  a  continuous  line  of  communication  between  the  stations  on 
the  two  railway  companies' lines  and  places  on  the  coast  beyond 
Wemyss  Bay  had  been- established  by  means  of  steamboats  pro- 
ceeding from  Wemyss  Bay,  and  that  through  rates,  including 
the  steamboat  iares,  had  been  fixed  and  received  by  the  defend- 
ants, and  that  since  the  fixing  by  the  arbitrator  of  the  amounts 
to  be  received  by  the  applicants,  the  steamboat  owners  had 
remitted  a  portion  of  their  fares,  but  the  through  rate,  in  some 
instances,  remained  the  same  as  before  to  the  public,  and  the 
amount  so  remitted  was  received  by  the  defendants  and  applied 
to  their  own  benefit,  the  applicants  not  receiving  or  being 
allowed  any  portion  of  it.  Upon  this,  the  applicants  appealed 
to  the  joint  committee  to  raise  their  share  in  like  proportion  to 
the  increased  rates  as  it  had  been  fixed  by  the  arbitrator  to  the 
then  existing  rates  in  December,  1871,  and  also  to  give  ihem  a 

(*)  See  thU  case  in  the  Digest,  ante,  p.  22. 
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1875.  share  of  the  amount  remitted  hy  the  steamboat  owners  and 

Gbexnock  received  bj  the  defendants.      The  committee  being  equallj 

^TRT^Ca  ^i^i^ed  in  opinion  the  applicants  now  brought  their  claim 

^      ^'  before  the  Kailwaj  Conunissioners. 

Rt.  Co. 

(No.  2.)  ^         PembeTy  Q.C.,  and  Ledgard  appeared  for  the  applicants. 

Thesiger^  Q.C.,  and  Webster  for  the  defendants. 

Pember.  This  is  an  application  for  an  addition  to  certain 
rates  fixed  by  an  arbitrator  in  December^  1871^  for  traffic  upon 
the  Greenock  and  Wemyss  Bay  Railway.  Those  rates  were 
fixed  by  the  arbitrator  at  certain  figures^  having  r^;ard,  of 
course^  to  the  circumstances  then  existing.  Those  circumstances 
have  altered  in  an  essential  character,  and  we  claim  to  be 
entitled  to  an  addition  to  the  figures  setded  at  that  time;  The 
defendants  have  increased  the  through  rates  as  compared 
with  the  rates  existing  at  the  time  of  the  award,  and  have  ap- 
propriated to  themselves  a  penny  obtained  as  a  rebate  finom  the 
steamboat  companies  who  take  the  traffic  fix>m  Wemyss  Bay 
to  other  places  on  the  coast.  We  claim  half  of  the  additions, 
which  the  through  rate  has  been  found  able  to  bear,  and  half 
of  the  rebate,  which  has  been  obtained  fix)m  the  steamboat  com- 
panics. 

Theriger  for  the  defendants.  The  applicants  should  have 
applied  to  the  Commissioners,  either  as  arbitrators  or  perhaps 
under  sect.  11  of  the  Begulation  of  Railways  Act,  1873  (*),  to 
deal  generally  with  the  through  rates,  and  not  have  taken  their 
stand  on  the  amount  fixed  by  the  award,  asking  the  Commis- 
sioners to  deal  only  with  the  increase  since  the  time  of  making 
the  award.  Had  the  applicants  adopted  the  proper  course,  the 
Caledonian  Company  could  have  shown,  first,  that  they  are 
charging  only  a  proper  through  rate ;  and  secondly,  that  their 
own  share,  so  far  firom  being  too  much,  is  too  little.  The 
award  was  not  made  on  the  principle  of  proportion  to  the 
existing  rates,  as  suggested  by  the  Wemyss  Bay  Company,  and 
even  if  it  were,  no  sufficient  reason  is  thereby  afforded  fi>r  the 

(«)  Ante,  Vol.  L  p.  7. 
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Commissioners  to  follow  the  same  principle  or  to  apply  it  to        1S75. 
the  subsequent  increase  of  rates  made  by  the   Caledonian    osebnock 
Company  for  their  own  line  and  their  own  benefit,  although   ^^^  r™™ 
appearing  in  the  form  of  additions  to  through  rates.      There  ^      ^'     . 
is^no  doubt  that  on  part  of  the  traffic  the  Caledonian  Company       Rt.  Ck>. 
hare  got  somewhat  more  on  their  portion  of  the  line,  but  the 
question  is,  why  and  on  what  principle  is  this  to  be  taken  firom 
them  ?    What  was  given  up  by  the  steamboat  companies  we 
had  a  right  to  add  to  the  fiire  on  our  portion  of  the  line. 

Evidence  was  given  on  both  sides,  and  the  Court,  having 
taken  time  to  consider,  delivered  the  following  judgment : — 

This  is  an  application  of  the  Greenock  and  Wemyss  Bay 
Railway  Company  upon  the  subject  of  the  rates  for  the  through 
passenger  traffic  on  their  line.  The  line  belonging  to  them  runs 
from  a  junction  near  Fort  Glasgow  with  the  Glasgow,  Paisley 
and  Greenock  Railway  of  the  Caledonian  Company  to  Wemyss 
Bay,  a  distance  often  miles.  It  forms  a  convenient  route  firom 
Glasgow  and  Paisley  to  Upper  Grreenock  and  Wemyss  Bay, 
and  to  Inellan,  Rothesay  and  other  places  upon  the  Clyde 
accessible  firom  Wemyss  Bay  by  a  shorter  sea  voyage  than 
firom  Greenock  or  Helensburgh.  It  has  a  large  passenger 
teffic,  exceeding  half-a-milHon  passengers  in  a  year,  and  two- 
thirds  of  the  total  number  carried  are  passengers  both  by  rail- 
way and  by  sea,  at  one  through  rate  for  the  whole  distance. 
The  through  rates  are  of  very  moderate  amount,  on  account  of 
the  competition,  and  are  divided  between  the  two  railway  com- 
panies, wholly  if  only  a  land  rate,  and  if  a  land  and  sea  rate, 
after  deducting  the  steamboat  fiure.  The  Wemyss  Bay  line  is 
worked  by  the  Caledonian  Company,  but  the  traffic  and  the 
rates  and  charges  are  managed  by  a  joint  committee  of  three 
persons  named  by  the  Cisledonian  Company  and  three  by  the 
Wemyss  Bay  Company,  differences,  when  the  committee  is 
equally  divided,  being  referred  to  arbitration.  In  the  case, 
therefi)re,  of  a  through  rate,  the  fixing  of  so  much  of  it  as  is 
applicable  to  the  portion  of  the  through  route  belonging  to  the 
Wemyss  Bay  Company  would  appertain  to  the  joint  committee, 
and  the  Caledonian  Company  would  have  a  like  control  over 
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1875. their  portion ;  and  if  the  two  authorities  do  not  combine  in 

Greenock  fixing  and  apportioning  the  amount  as  a  whole^  thej  must  regu- 
Bat  B^Ca  ^^^  ^®"'  respective  portions  separately^  and  the  aggregate  will 
Ca  e*^'  ^^"'^  *^®  through  rate.     In  1871  the  two  companies  disagreed 

Rt.  Co.  as  to  the  amount  and  division  of  the  through  rates  to  be  chanred 
on  passenger  traffic  passing  over  the  Hue  of  one  to  or  from  the 
line  of  the  other,  and,  accordingly,  it  devolved  on  the  joint 
committee  to  determine  the  portions  of  those  rates  to  be  attri- 
buted to  the  Wemyss  Bay  line.  The  joint  committee  being 
equally  divided  in  opinion,  the  portions  were  settled  by  arbitra- 
tion, and  hence,  almost  necessarily,  took  the  form  of  fixed  sums, 
instead  of  a  mUeage  or  other  proportion  of  a  gross  rate ;  and 
those  fixed  sums,  added  to  the  Caledonian  rates,  and  to  the 
steamboat  fares,  where  part  of  the  transit  is  by  sea,  have  since 
made  up  the  through  rates  which  the  Caledonian  Company,  as 
conductors  of  the  traffic,  have  charged  for  the  entire  route* 
The  award  took  efiect  firom  May,  1871,  and  the  several 
sums  specified  in  tables  of  rates  appended  thereto  are  the 
exact  sums  which  the  Wemyss  Bay  Company  have  since  been 
paid  by  the  Caledonian  Company  out  of  the  receipts  fix>m 
through  rates.  But  the  Wemyss  Bay  Company  contend  that 
the  sums  so  specified  ought  now  to  be  increased,  on  the  ground 
that  the  through  rates  are  higher  than  they  were  in  1871,  and 
the  sea  rates  lower ;  and  they  consider^  that  they  ought  to  have 
the  same  proportion  of  the  current  rates  for  the  through  railway 
route  as  they  had  upon  the  making  of  the  award,  and  ought, 
also,  if  the  Caledonian  Company  and  not  the  public  have  been 
the  gainers  by  the  reduction  in  the  sea  rates,  to  participate  in 
that  gain ;  and,  having  the  right  of  going  to  arbitration  upon 
this  matter,  they  have  availed  themselves  of  the  8th  section  of 
the  Railway  Traffic  Act,  1873,  to  refer  it  to  our  decision,  in- 
stead of  its  being  referred  to  arbitration.  The  8th  section  is 
not  that  section  of  our  act  under  which  we  have  authority  to 
grant  and  apportion  through  rates,  and  we  must  deal  with  the 
application  as  it  has  been  made  to  us ;  and,  as  our  powers  under 
sect.  8  are  only  co-extensive  with  those  of  the  arbiter  in  whose 
place  we  act,  and  neither  the  arbiter  nor  the  joint  committee 
could  fix  or  divide  the  tolls  to  be  levied  on  traffic  passing  over 
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both  the  Caledoninn  Railway  and  the  Wemyss  Bay  Railway,         1B75. 

it  follows  that  our  powers  also  on  this  occasion  do  not  extend  to  Greenock 

80  doing.      The  first  ground  on  which  the  Wemyss  Bay  rIyRy^'co? 

Company  claim  to  have  the  sums  in  the  award  of  1871  in-  _      ^* 

'^  ^  CALEDONIAJf 

creased  is,  that  although  the  arbiter  could  not  fix  a  through  Rt.  Co. 
rate,  nor  give  to  the  Wemyss  Bay  Company  a  rate  which 
should  be  a  proportion  of  a  through  rate,  he  yet  ascertained 
what  the  through  rates  were,  and  gave  to  the  Wemyss  Bay 
Company,  in  regard  to  their  special  circumstances,  for  through 
traffic  in  so  &r  as  carried  on  their  line  to  or  firom  the  Caledonian 
Une,  a  rate  per  mile  which  yielded  more  than  a  mileage  pro- 
portion of  the  through  rates.  He  took,  as  they  allege,  the 
existing  through  rates,  divided  them  proportionately  lietween 
the  two  lines,  according  to  the  distance  travelled  over  each,  and 
adding  for  the  most  part  50  per  cent,  to  the  Wemyss  Bay 
share,  decreed  the  definite  sums  which  were  to  form  the  Wemyss 
Bay  rates  in  respect  of  through  traffic.  These  sums  the 
Wemyss  Bay  Company  do  not  desire  to  have  revised,  but  they 
ask  us  to  take  into  consideration  that  the  through  rates  have 
been  increased  since  then,  and  to  grant  to  them  out  of  the 
increase  what  they  would  be  receiving  had  such  rates  been 
before  the  arbiter.  It  appears  that  in  Februaiy  and  March, 
1872,  on  the  publication  of  the  award  and  of  the  new  through 
rates  carrying  it  into  effect,  the  Caledonian  Company  and  the 
steamboat  owners  each  made  their  portion  of  them  higher,  as 
compared  with  the  old  through  rates,  and  that  the  joint  rates 
thus  finrmed  were  in  excess  of  what  the  traffic  could  bear,  and 
were  found  to  cause  it  to  fidl  off,  or  to  pass  by  other  routes. 
They  were,  therefore,  reduced  again  as  soon  as  possible — in 
&ct,  as  early  as  March  28,  1872 — ^but  not  quite  to  as  low  a 
point  as  they  had  been  at  originally.  A  part  of  the  increase 
which  the  Caledonian  Company  had  made  was  not  taken  off, 
and  the  application  of  the  Wemyss  Bay  Company  refers  to  the 
amount  by  which  the  through  rates  were  thus  permanently 
raised.  But,  after  all,  the  Caledonian  Company  did  but  exer- 
cise their  discretionary  powers  to  fix  rates  for  their  own  line  in 
not  remitting  the  whole  of  what  they  had  added  ;  and  it  does 
not  seem  to  us  that  we  have  any  control  over  the  appropriation 
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1875.         of  the  part  which  was  kept  on — ^at  least,  not  under  the  section 
Obeenock    under  which  the  present  application  was  made.     As  to  the 
hS^?Co*  steamboat  fares  included  in  the  through  rates  for  the  over-sea 
^'  passenger  traffic,  thej  were  reduced  at  the  same  date,  the  28th 

Rt.  Co.  of  March,  1872,  by  ^ven  more  than  had  been  previously  added 
^  ^  '^  to  them,  and  this,  of  course,  increased  the  proportion  of  the 
land  transit  share.  It  is  not  improbable  that  the  Caledonian 
Company  took  this  into  account  in  making  their  own  reductions, 
and  that  those  reductions  would  have  been  less  but  for  their 
benefiting  by  the  lower  charge  for  the  sea  transit.  -The  Wemyss 
Bay  Company,  therefore,  cannot  well  be  admitted  to  share  in  the 
gain  resulting  from  the  alteration  made  at  that  time  in  the  pro- 
portion of  sea  to  land  rates ;  but  with  regard  to  the  more  recent 
change  which  the  sea  rates  have  undergone,  the  case,  we  think, 
is  different.  The  rates  per  passenger,  payable  to  the  steamers  on 
all  through  traffic,  except  as  to  Inellan,  were  fiirther  reduced  in 
October  last  year  by  one  hal^nny,  and  the  tiirough  rates  being 
unaltered,  the  amount  so  saved  ought,  we  think,  to  be  divided 
equally  between  the  two  railway  companies  from  the  time  when 
it  commenced.  We  give  no  directions  as  to  any  loss  on  the 
rates  payable  to  the  steamers  on  the  Inellan  traffic,  because  even 
fitiU  there  is  less  paid  to  them  than  formerly,  and  the  difference, 
whether  greater  or  less,  has  been  all  so  much  gained  by  the 
Caledonian  Company.  As  regards  the  costs  in  this  and  the 
two  otiier  cases  which  have  been  before  us,  we  are  of  opinion 
that  in  the  first  case(')  the  Caledonian  Company  should  have 
their  costs ;  in  the  second  or  present  case  (*),  that  the  Wemyss 
Bay  Company,  having  succeeded  to  some  extent,  are  entitled  to 
one-half  of  their  costs ;  and  that  in  the  third  case  (^)  the  questions 
involved  were  sufficientiy  doubtfiil  to  justify  tiie  Wemyss  Bay 
Company  in  bringing  them  forward  for  deci»on,  and  that  each 
party  should  pay  their  own  costs. 

(>)  AnU,  p.  122.  (•)  Ante,  p.  132. 

Q)  Ants,  p.  136. 

[Solicitors  for  the  applicants:  T.  B.  Simson  for  Key  dens, 
Strang  §•  Girvans. 

Solicitors  for  the  defendants:  Grahames  §•  Warilaw  lor  J. 
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The  Stokes  Bay  Railway  and  Pier  Company  April  27, 

1875. 

v. 
The  London  and  South  Western  Railway  Company. 

Ar^ratum^^JRejfulatian  of  Hailwayi  Act,  1878 — JfaUway  Companiei 

Arhitration  Act,  lS59^JurUdietion, 

The  8th  aectioii  of  the  Reg^nlation  of  Railwa3r8  Act,  1873,  enacts  (inter  alia) 
tiiat  ^  where  any  difference  between  railway  companies  is  nnder  the  pxx)vision8  of 
any  general  or  special  act  required  or  authorized  to  be  referred  to  arbitration, 
snch  difference  shall,  at  the  instance  of  any  company  party  to  the  difference,  and 
with  the  consent  of  the  Commissioners,  be  referred  to  them  for  their  decision,  in 
lien  of  being  referred  to  arbitration."  The  S.  B.  and  L.  &  S.  W.  Railway 
Companies  agreed  to  refer  all  differences  that  shonld  arise  between  them  respecting 
the  purchase  of  the  railway  of  the  former  by  the  latter  company  to  arbitration,  in 
swcordanoe  with  the  proTlsions  of  the  Railway  Companies  Arbitration  Act,  1859. 
A  difference  afterwards  arose  between  the  companies  respectiog  the  said  purchase, 
and  the  selling  company  thereupon  applied  to  the  Commissioners  to  decide  it. 
Upon  objection  by  the  purchasing  company  that  they  had  no  jurisdiction  to 
entertain  the  application,  since  the  difference  was  not  required  or  anthorized  to  be 
referred  to  arbitration  nnder  the  proTisions  of  any  general  or  special  Act: — Held, 
by  the  Commissioners,  tbat  by  the  Companies'  adoption  of  the  Act  of  1859,  the 
difference,  when  it  aroee,  was  anthorized  by  the  proTisions  of  that  act  to  be 
referred  to  arbitration  witbin  the  meaning  of  sect.  8  of  the  Act  of  1873,  and 
therefore  that  the  Commissioners  had  jurisdiction  to  decide  it. 

In  this  case  an  application  to  the  Railway  Commissioners  had 
been  filed  at  the  instance  of  the  Stokes  Bay  Railway  and  Pier 
Company,  for  the  settlement  of  a  difference  between  them  and 
the  London  and  South  Western  Railway  Company^  under 
sect  8  of  the  Regulation  of  Railways  Act,  1873  ('). 

It  appeared  by  the  application  that  the  applicants  were  in- 
corporated by  the  Stokes  Bay  Railway  and  Pier  Act^  1855, 
and  were  thereby  authorized  to  make  a  railway  from  the  Gosport 
branch  of  the  London  and  South  Western  Railway  to  Stokes 
Bay,  with  a  pier  or  jetty  at  the  terminus  of  the  authorized  rail- 
way.    By  the  Stokes  Bay  Railway  and  Pier  Act,  1858,  power 

(»)  Ante,  Vol.  I.  p.  6. 
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1875.         was  given  to  the  applicants  and  to  the  London  and  South 

Stokes  Bat   Western  Railway  Company  to  enter  into  agreements  with 

PiER^Co.      reference  to  the  working  of  the  railway  and  pier  and  other  pnr- 

-.       *•  poses^  and  under  the  authority  of  this  act  and  under  an  agree- 

SouTH       ment  dated  the  20th  of  December^  1858^  the  South  Western 

Et.  Co.       Company  worked  the  railway  and  pier  from  1860  to  the  end  of 

1871. 

By  the  South  Western  Railway  (General)  Act,  1860,  sect.  32, 
it  was  enacted,  that  the  two  companies  might  enter  into  agree- 
ments for  the  following  (among  other)  purposes: — 1.  The 
granting  of  a  lease  by  the  Stokes  Bay  Company  of  their 
undertaking.  2.  The  making  by  them  and  the  accepting  by 
the  South  Western  Company  of  a  sale  or  transfer  of  all  or  any 
part  of  the  undertaking.  By  deed  made  between  the  two  com- 
panies in  October,  1872,  the  Stokes  Bay  Company  demised 
their  undertaking  to  the  South  Western  Company  for  a  certain 
term  at  a  rent  of  2,000/.  per  annum,  with  a  covenant  that  in 
certain  events  the  lessors  should  sell  the  undertaking  to  the  lessees 
on  the  1st  of  January,  1875,  for  40,000/.  The  covenant  also 
contained  the  following  article : — ^^  If  any  dispute,  question  or 
controversy  shall  arise  between  the  lessors  and  lessees  touch- 
ing  these  presents,  or  any^  clause  herein,  or  the  construction 
hereof,  or  any  matter  connected  with  these  presents,  or  their 
c^ration,  &c.,  the  matter  in  difference  shall  be  referred  to  two 
arbitrators  or  their  umpire,  pursuant  to.  and  so  as  with  regard 
to  the  mode  and  consequence  of  the  reference,  and  in  aU  other 
respects  to  conform  to  the  provisions  in  that  behalf  contained 
in  the  Railway  Companies  Arbitration  Act,  1859^  or  any  thai 
subsisting  statutory  modification  thereof  ('). 

In  December,  1873,  the  South  Western  Company  sent  to 
the  applicants  the  draft  of  a  deed  of  conveyance  of  the  under- 
taking, and  also  requisitions  on  title*  The  draft  conveyance 
was  approved,  and  all  the  requisitions  on  title  disposed  of  except 
one  in  respect  of  a  piece  of  land  taken  by  the  applicants  from 

(')  By  the  Railway  Companies  Arbl-  existing  or  fntare  diflTerenees,  whidi 

traiion  Act,  1859,  it  is  enacted  that  they  might  lawfallj  settle  by  agreement 

"Railway  companies  by  writing  nnder  between  themselves;"  and  proTision  is 

their  common  seals  may  refer  to  arbi-  then  made  for  the  mode  of  proceeding 

tration  in  accordance  with  this  act  any  and  for  the  enforcement  of  the  award. 
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the  crown  for  a  term  of  999  years  at  the  yearly  rent  of  1/.       '  1876. 

Upon  this  a  difference  arose  between  the  parties,  the  South   stokes  Bat 

Western  Company  contending  that  they  were  entitled  to  re-      piE^co 

quire  a  fireehold  in  this  piece  of  land.     The  Stokes  Bay  Com-  ^       ^^ 

*  .  ^        .    .  .  .  London  and 

pany  applied  to  the  Commissioners  to  decide  the  difference.       South 
whereupon  the  South  Western  Company  took  out  a  summons       xit.  Co« 
to  dismiss  the  same,  upon  the  ground  that  the  Commissioners 
had  no  jurisdiction  to  hear  it,  as  the  difference  was  not  one 
within  the  meaning  of  the  8th  section  of  the  Regulation  of 
KaQways  Act,  1873. 

Tindal  appeared  in  support  of  the  summons,  and  contended 
that  the  difference  brought  before  the  Commissioners  was 
authorized  to  be  referred  only  by  an  agreement  between  the 
parties,  and  was  not  a  difference  ^^  required  or  authorized  to  be 
referred  to  arbitration  under  the  provisions  of  any  general  or 
spepial  act,"  within  the  8th  section  of  the  Regulation  of  Rail- 
ways Act,  1873.  The  Commissioners,  however,  without  calling 
upon  Littler f  Q.C.,  and  Batten^  who  appeared  to  oppose  the 
summons,  decided  that  they  had  jurisdiction  to  hear  the  case. 
They  said  that  the  agreement  itself  between  the  two  companies, 
which  contained  the  arbitration  clause,  was  itself  authorized 
by  a  special  act  of  parliament,  and  indeed  could  not  have  been 
made  without  the  authority  of  parliament;  and  that  by  adopting 
in  such  agreement  the  provisions  of  the  general  act,  enabling 
railway  companies  to  refer  their  differences  to  arbitration,  they 
made  it  apply  at  once,  so  soon  as  the  difference  arose,  and 
thereupon  there  was  a  difference  existing  between  the  com- 
panies authorized  to  be  referred  to  arbitration  under  that 
general  act.  The  agreement  was  merely  a  declaration  by  the 
parties  that  they  would  be  bound  by  such  general  act.  The 
case  was  somewhat  analogous  to  the  application  of  other  acts 
of  parliament  by  the  persons  interested  in  their  operation,  for 
instance,  the  adoption  of  the  Public  Health  Acts  by  towns,  the 
authorities  of  which  thereupon  exercised  the  powers  given  by 
those  acts  and  proceeded  under  them,  although  their  own 
immediate  intervention  was  required  to  render  the  provislonB  of 

VOL.  II.  L 
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1875^ the  acts  applicable  to  them.     It  was  important^  with  tie  Tiew 

Stokbs  Bat   of  saving  great  expense  and  delay  between  railway  compinies 

l^uCo.     ^  uphold  the  arbitration  clauses  of  the  R^^ulation  of  BaQwajs 

^^  Act,  1873,  and  the  Commissioners  would  for  that  purpose  give 

SotrrH       to  them  the  most  liberal  construction  that  they  felt 

^^O^     reasonably  justified  in  giving. 

[Solicitor  for  applicants:  J.  B.  Batten. 
Solicitors  for  defendant :  Bircham.l 


(     147    ) 


THROUGH  RATES. 


The  East  and  West  Junction  Railway  Company  April  16, 

17,  29, 


The  Great  Western  Railway  Company. 

Thrmigh  Ratei^ Shorter  Baute^Mineral  TrajBto—ChMrawtee  iff  large 
Quantitiei^Regulation  of  Railway  $  Aet,  1873,  m.  11, 12. 

Iron  ore  was  sent  from  B.  to  South  Wales  by  altematiTe  routes,  one  of  which 
was  bj  the  N.  W.  Railway  to  Smethwick,  and  the  other  by  the  E.  Railway  to  Strat- 
ford, the  continuation  in  each  case  being  by  the  6.  W.  Railway.  The  G.  W. 
Company  refused  to  agree  to  a  lower  through  rate  between  B.  and  South  Wales 
by  the  Stratford  route,  than  that  charged  by  the  Smethwick  route,  although  the 
distance  by  the  former  was  twenty  miles  shorter;  the  G.  W.  mileage  being  practi- 
cally equal  in  both  cases. 

Upon  an  application  to  the  Commissioners  by  the  E.  Company  to  allow  the 
proposed  through  rates,  which  gave  the  G.  W.  Company  about  ^d.  per  ton  per 
mile : — Held,  that  the  apprehension  of  the  G.  W.  Company  that  a  reduction  of 
rates  by  the  shorter  route  would  entail  a  similar  reduction  of  the  rates  by  the 
longer  route,  and  so  render  the  traffic  carried  by  the  latter  unprofitable,  did  not 
justify  them  in  raising  the  rates  by  the  shorter  route  aboTC  their  natiiral  and 
proper  lerel ;  and,  as  the  G.  W.  Company  carried  the  like  traffic  under  similar 
circumstances  for  about  ^d.  per  ton  per  mile,  the  Court  allowed  the  rates  proposed 
by  the  E.  Company,  on  condition  that  the  latter  Company  should  maintain  a  traffic 
by  their  route  areraging  600  tons  a  week. 

This  was  an  application  to  the  Commissioners  by  the  East 
and  West  Junction  Railway  Company  under  sects.  11  and  12 
of  the  Regulation  of  Railways  Act,  1873  (*),  to  allow  proposed 
through  rates  for  the  carriage  of  iron  ore  by  their  line  and  that 
of  the  defendants,  the  Great  Western  Railway  Company, 
between  Blisworth  and  South  Wales. 

The  Junction  Company  owned  and  worked  a  line,  33  miles 
20  chaiDB  in  length,  extending  from  a  junction  with  the  line  of 
the  Northampton  and  Banbury  Railway  Company  at  Towcester, 
to  a  junction  with  the  Great  Western  Company's  line  at  Strair 
ford-upon-Avon,  and  had  running  powers  over  the  Banbury 

0)  Ante,  Vol.  I.  pp.  7,  8. 
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Company's  line  between  Towcester  and  BliswoiHi,  5  miles 
20  chains  in  length.  The  line  of  the  Junction  Company  was 
constructed  chiefly  for  the  purpose  of  carrying  iron  ore  (in 
which  the  county  of  Northampton,  particularly  in  the  neigh- 
bouihood  of  Blisworth,  is  rich),  to  South  Wales.  The  Junction 
Company  originally  applied  for  powers  {inter  alia)  to  construct 
a  line  extending  considerably  further  westward  than  the  line 
ultimately  adopted,  and  connected  with  the  system  of  the  Mid- 
land Railway.     The  scheme  was  opposed  by  the  Great  Western 

• 

Company,  but  ultimately  an  agreement  dated  the  7th  of  March, 
1864,  was  entered  into  between  certain  persons  on  behalf  of  the 
Junction  Company  and  the  Great  Western  Company,  which 
recited  the  deposit  of  the  bill  for  the  construction  of  the  railway 
as  originally  proposed,  and  the  consent  of  the  Great  Western 
to  withdraw  their  opposition  on  the  terms  thereinafter  con- 
tained. This  agreement  contained,  amongst  others,  the  following 
,  articles:  — 

1.  The  Great  Western  Railway  Company  shall  afford  for 
the  traffic  of  the  East  and  West  Junction  Railway  Company 
facilities  over  their  railway  between  Stratford  and  the  coal  and 
iron  districts  of  Monmouthshire  and  South  Wales,  such  &cilities 
to  include  through  rates  and  &res  (such  rates  and  fares  not  to 
exceed  the  rates  and  &res  charged  by  the  Great  Western  Rail- 
way Company  for  similar  traffic  on  their  own  system  under 
analogous  circumstances),  through  booking  and  such  other 
facilities,  if  any,  as  an  arbitrator  shall  in  case  of  difference 
award  and  direct.  The  arbitrator  to  be  appointed  in  case  of 
dispute  by  the  President  of  the  Institute  of  Civil  Engineers  for 
the  time  being. 

2.  In  consequence  of  such  facilities  being  so  granted  as  afore* 
said,  the  construction  of  the  railway  secondly  described  in  the 
said  bill  [being  the  railway  west  of  Stratford-upon-Avon,  in  the 
direction  of  South  Wales,  intended  to  form  the  connection  with 
the  Midland  system  above  referred  to],  is  unnecessary,  and 
therefore  and  in  consideration  thereof  the  parties  of  the  first  part 
will  forthwith  strike  out  from  their  bill  and  abandon  all  inten* 
lion  of  seeking  powers  from  parliament  for  the  construction  of 
the  railway  secondly  described  in  such  bilL 
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Previous  to  the  opening  of  the  Junction  Company's  line,  the 
Northamptonshire  iron  ore  had  been  sent  by  the  London  and 
North  Western  Railway  to  Smethwick,  and  thence  by  the  Great 
Western  Company's  line  to  South  Wales,  a  route  more  than 
20  miles  longer  than  the  Junction  Company's  route  by  Strat- 
ford. In  1873,  a  list  of  rates  into  South  Wales  was  submitted 
by  the  Great  Western  Company  to  the  Junction  Company, 
but  as  these  were  based  upon  the  rates  then  being  charged  on 
iron  ore  traffic  from  the  BUsworth  and  Northamptonshire  dis- 
tricts by  the  Smethwick  route,  the  Junction  Company  refused 
to  agree  to  them,  alleging  that  the  object  for  which  their  railway 
was  constructed  was  to  reduce  the  rates  from  Northampton- 
shire into  South  Wales,  and  therefore  that  the  old  rates  by  the 
longer  route  ought  not  to  rule  the  rates  by  the  new  route.  •  A 
long  correspondence  ensued,  during  which  time  the  Junction 
Company  accepted  the  rates  proposed  by  the  Great  Western 
Company  under  protest ;  but  no  agreement  having  been  arrived 
at,  in  January,  1875,  the  Junction  Company  served  the  Great 
Western  Company  with  a  notice  of  their  desire  to  forward  iron 
ore  traffic  from  their  stations  by  the  Stratford  route  at  the  rates 
contained  in  the  schedule  thereto,  in  accordance  with  the  re- 
quirements of  the  11th  section  of  the  Begulation  of  Railways 
Act,  1873,  subHsect.  1. 

These  rates,  after  deduction  of  terminals,  gave  a  mileage 
rate  to  be  divided  between  the  two  companies  of  id,  per  ton  per 
mile.  The  Great  Western  Company  subsequently,  in  accord- 
ance with  the  requirements  of  sub-sect.  2  of  the  above-mentioned 
section,  gave  notice  to  the  Junction  Company  of  their  refusal 
to  agree  to  the  proposed  rates,  and  the  grounds  for  such  rciiisal, 
which  were  as  follow  : — 

(I.)  Because  the  through  rates  for  iron  ore  traffic  from  the 
stations  of  the  Junction  Company  to  South  Wales,  which  were 
then  in  force,  were  fixed  with  the  concurrence  and  approval  of 
the  Junction  Company,  having  reference  to  the  amount  which 
the  traders  and  ironmasters  could  afford  to  pay,  and  after  taking 
into  consideration  the  competition  with  other  districts,  from 
which  the  same  or  similar  descriptions  of  iron  ore  were  then^ 
and  at  the  date  of  the  notice  were  still  being  sent  to  South 
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Wales.  (2.)  Because  no  sufficient  reasons  had  been  shown^  or 
could  be  adduced^  why  such  rates,  which  were  fixed  so  recently 
as  the  month  of  August,  1873,  should  be  reduced  as  proposed. 
(3.)  Because  the  difficulties  experienced  by  the  Junction  Com- 
pany in  developing  the  iron  ore  traffic  firom  the  iron  ore  fields 
on  their  line  of  railway,  did  not  arise  from  the  fact  of  the  said 
through  rates  for  such  traffic  requiring  to  be  reduced  as  pro- 
posed, but  icom  the  depression  of  the  iron  trade  in  South  Wales ; 
and  the  Great  Western  Company  farther  gave  notice  to  the 
Junction  Company,  that,  for  the  reasons  above  stated  amongst 
others,  the  Great  Western  Company  also  objected  to  the  aj^K)r- 
tionment  of  the  said  through  rates  as  proposed. 

Th6  Great  Western  Company  in  their  answer  justified  their 
refusal  to  accept  the  rates  proposed  by  the  Junction  Company, 
on  the  grounds  that  it  was  the  practice  of  all  companies  cariy- 
ing  traffic  in  competition  with  one  another,  to  agree  upon  the 
rates  at  which  such  traffic  should  be  carried ;  and  that  in  pur- 
suance of  such  practice,  the  rate  for  the  carriage  o£  iron  ore 
from  the  Blis worth  district  into.  South  Wales  had  been  agreed 
between  the  Great  Western,  North  Western,  and  Midland 
railway  companies ;  and,  moreover,  that  any  reduction  of  rates 
by  the  Stratford  route  would  be  fc^owed  by  a  corresponding 
reduction  by  the  Smethwick  route,  and  would  lead  to  a  dis- 
astrous competition  of  rates/ without  any  lasting  benefit  to  the 
Junction  Company  or  to  the  traders. 

It  appeared  from  the  evidence  that  the  Great  Western 
mileage  passed  over  by  the  iron  ore  on  its  way  to  South  Wales 
would  be  practically  the  same  by  both  routes,  and  that  the 
Great  Western  Company  would  receive  about  the  same  amount 
per  ton  per  mile  by  the  Stratford  route  at  the  proposed  rates  as 
they  were  then  receiving  by  the  Smethwick  route  at  the  exist- 
ing rates,  and  that  they  carried  traffic  of  a  similar  description 
on  other  parts  of  their  line  for  rates  which  yielded  them  about 
^d.  per  ton  per  mile  ;  on  the  other  hand,  the  Junction  Com* 
pany's  traffic  was  shown  to  be  small,  and  the  development  of 
a  mineral  and  coal  traffic  to  and  from  South  Wales^  by  the 
Junction  Company's  line,  a  matter  of  speculation. 
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T/iesiffer,  Q.C.^  and  R.  E.  Webster  appeared  for  the  appli- 
cants. 

Bodwell,  Q.C.,  and  Saunders  for  the  defendants. 

The  Court  took  time  to  consider^  and  on  the  11th  of  May 
delivered  the  following  judgment : — 

This  is  a  question  as  to  the  through  fiures  to  be  charged  for 
the  carriage  of  Northamptonshire  iron  ore  into  South  Wales. 
The  ore  is  sent  firom  the  district  about  Blisworth ;  and  there  are 
two  routes  by  which  it  can  be  conveyed.  One  of  these  routes 
is  by  the  London  and  North  Western  Railway  to  Smethwick, 
near  Birmingham,  and  the  other  is  by  the  East  and  West 
Junction  Railway  to  Stratford-on- Avon.  •  The  continuation  in 
each  case  is  by  lines  of  the  Great  Western  Company,  and  the 
distance  over  that  company's  lines  to  South  Wales  is  virtually 
the  same,  whether  the  traffic  is  handed  over  to  it  at  Smethwick 
or  at  Stratford.  Agreed  on  through  rates  on  the  route  vid 
Smethwick  have  been  in  force  for  many  years,  but  the  through 
rates  to  be  charged  on  the  alternative  route  first  came  under 
discussion  in  August,  1873,  upon  the  opening  of  the  East  and 
West  Junction  Railway.  This  railway  shortened  the  distance 
firom  Blisworth  to  South  Wales  by  twenty  miles,  and  the 
company  to  whom  it  belongs  were  dedrous  that  there  should  be 
through  rates  by  their  route,  fixed  with  a  reference  to  its  being 
so  much  shorter  than  the  other  one.  But  the  Great  Western 
Company  wdtdd  only  agree  to  the  same  through  rates  as  those 
in  force  for  the  longer  route  by  Smethwick,  and  hence  the 
application  which  the  East  and  West  Junction  Railway  Com- 
pany have  made  to  us  for  the  granting  of  through  rates  of  a 
lower  amount.  As  part  of  the  case  for  the  application,  stress  is 
laid  on  an  agreement  with  the  Great  Western,  dated  March  7, 
1864.  The  applicants  say  that  their  railway  was  designed  to 
enable  the  iron  ore  of  the  district  through  which  it  passes  to  be 
carried  to  South  Wales  at  a  cheap  rate,  and  that  they  believe 
that  with  lower  rates  than  at  present  the  demand  for  the  ore  in 
South  Wales  for  manu&cturing  iron  would  increase.  But  they 
cannot  lower  through  rates  except  by  arrangement  with  the 
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Great  Western ;  and  they  refer  to  the  agreement  as  entitling 
them  to  look  for  every  assistance  in  that  sense  from  that 
company  compatible  with  its  giving  a  due  attention  to  its  own 
interests.  It  had  been  the  intention  of  the  promoters  of  the  act 
passed  in  1864,  for  incorporating  the  Jmiction  Company,  to 
continue  the  East  and  West  Junction  Railway  &om  Stratford 
to  a  point  on  the  Redditch  and  Evesham  line  of  the  Midland 
Company.  The  bill  as  introduced  gave  powers  accordingly, 
but  the  clauses  which  contained  them  were  withdrawn  before 
the  bill  passed,  in  consideration  -of  the  Great  Western  Company 
agreeing  to  grant  certain  fiausilities  in  forwarding  the  through 
traffic  of  the  line  to  and  &om  Stratford  as  its  terminus.  These 
&cilities  have  special  reference  to  the  traffic  with  the  coal  and 
iron  district  of  Monmouthshire  and  South  Wales.  They  were 
to  include  through  rates  and  &res,  and  such  rates  and  fares 
were  not  to  exceed  the  rates  and  fares  charged  by  the  Ghreat 
Western  for  similar  traffic  on  their  own  line  under  analogous 
circumstances.  Of  the  companies  interested  in  the  traffic^  the 
only  one  whose  case  we  have  to  consider  is  the  Great  Western. 
There  is  no  dispute  as  to  the  amount  to  be  paid  for  terminals 
and  mileage  to  the  Welsh  companies,  where  they  intervene 
between  the  system  of  the  Great  Western  and  the  iron-works 
for  which  the  ore  is  destined ;  and  as  the  through  rates,  after 
deducting  terminals  and  the  sums  allowed  to  the  local  companies 
in  Wales,  are  divided  by  mileage  between  the  Great  Western 
and  the  Junction  companies,  the  material  question  for  us  is, 
whether  the  through  rates  proposed  by  the  East  and  West 
Junction  Company  give  to  die  Great  Western  Company  a 
lower  mileage  rate  than  they  can  reasonably  be  required  to 
accept.  What,  then,  do  that  company  accept  for  like  traffic  in 
other  cases?  They  have,  it  appears,  iron  ore  rates  to  South 
Wales  for  local  traffic  from  King's  Sutton,  near  Banbury, 
which  do  not  exceed  a  half*penny  per  ton  per  mile,  and,  what 
is  more  to  the  point,  they  receive  for  mileage  out  of  the  existing 
through  rates,  charged  on  iron  ore  sent  from  Blisworth,  or  from 
Lloyd's  siding,  near  Towcester,  vid  Smethwiok,  a  sum  which  is 
also  at  the  rate  of  a  half-penny  a  ton  per  mile*  That  is  the 
yield  per  mile  of  the  proportion  they  receive  of  their  agreed 


THROUGH  RATES. 


153 


through  rates  with  the  North  Western  Railway  Company,  and 
the  through  rates  proposed  by  the  East  and  West  Junction 
Company,  though  their  gross  amount  is  about  lO^d.  less  than 
those  North  Western  through  rates,  would  give  the  Great 
Western  the  same  rate  of  a  half-penny  per  mile  from  Stratford ; 
and  as  the  Great  Western  carry  for  nearly  equal  distances  in 
both  cases,  the  same  rate  per  mile  that  is  remuneratiTC  to  them 
in  one  case  must  be  so  in  the  other,  provided  the  quantities 
carried  do  not  greatly  differ.  It  may  be  mentioned  also,  as 
showing  the  adequacy  of  a  halfpenny  rate,  that  the  North 
Western  local  rates  for  iron  ore  carried  from  this  district  of 
Northamptonshire  into  Staffordshire  range  between  '4Sd.  and 
'56d.  per  ton  per  mile,  with  distances  by  no  means  as  great  as 
the  run  over  the  Great  Western  lines  to  South  Wales.  It  is 
true  that  the  Great  Western  Company  are  afraid  that  if  the 
rates  by  the  shorter  route  are  reduced,  those  by  the  longer  route 
wiU  be  also  reduced;  and  that  as  their  proportion  of  the  receipts 
is  considerably  less  in  the  latter  case  than  in  the  former,  owing 
to  the  greater  distance  of  Smethwick  from  Blisworth  than  of 
Stratford  from  Blisworth,  the  traffic  by  Smethwick  will  cease 
to  be  one  that  they  can  carry  on  at  a  profit;  but  we  do  not 
think  that  we  ought  on  that  account  to  raise  the  rates  by  the 
shorter  route  above  what  we  may  caU  their  natural  level ;  and 
where  a  line  is  opened  by  which  distance  and  cost  of  carriage 
are  lessened,  it  seems  a  reasonable  consequence  that  the  rates 
charged  to  the  public  who  are  in  a  position  to  avail  themselves 
of  the  shorter  route  should  be  also  in  some  measure  reduced. 
No  doubt,  as  we  have  said,  the  quantity  carried  is  an  element 
in  the  cost  of  carriage,  and  equally  with  distance  affects  the  rate 
at  which  the  work  can  profitably  be  done.  While,  therefore, 
we  grant  the  rates  proposed  by  the  East  and  West  Junction 
Company,  we  are  of  opinion  that  they  should  only  take  effect 
when  there  is  a  large  quantity  of  traffic  which  the  company 
require  to  be  forwarded.  It  will,  according  to  our  view,  be 
sufficiently  large  if  it  is  equal  to  a  traffic  of  500  tons  a  week ; 
and,  supposing  the  rates  reduced  and  the  quantity  forwarded  at 
the  end,  say,  of  a  year,  to  fall  short  of  that  amount,  we  think 
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the  East  and  West  Junction  should  pay  to  the  Great  Western 
Company  llie  difference  between  their  receipts  at  the  new  rates 
and  what  they  would  have  received  at  the  existing  rates^  or  at 
rates  of  any  less  amount  which  may  be  charged  on  the  other 
route.     There  will  be  no  order  on  the  subject  of  costs  (*)• 

(')  Upon  the  sabject   of   through      case  between  the  same  partiee,  ante, 
rootes  and  throogh  ratesi  see  a  former      Vol.  I.  p.  331. 


[Solicitors  for  applicants:  Ashurst,  Morris  ^  Co. 
Solicitor  for  defendants :  R.  R.  Nelson.^ 
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Innes  AND  Others  ^37*4^' 

V.  ^Pril  21, 

22,  23 ; 

The  London,  Brighton  and  South  Coast  Railway  Com-     ^^^jI^* 
PANT  AND  The  London  and  South  Western  Railway  ~ 
Company. 

jl^ain  Accommodation — Due  and  reaionahle  Facilities — Station  Accommoda- 
tion— Through  Booking — Traffic  Arrangementi — Faroe — Short  IHetance 
Farce — Undue  Preference — Railway  and  Canal  Traffic  Act,  1864,  e,  2. 

Upon  complaint  by  residents  of  the  district  occnpied  by  the  T.  line  of  railway 
of  the  manner  in  which  it  was  worked  bj  the  S.  W.  and  the  L.  &  B.  Ry.  Cos., 
who  were  joint  owners  of  it,  it  was  alleged  that  the  through  fares  between  the 
district  and  London  were  too  high  compared  with  other  fares;  that  the  trains  were 
few  and  inoonreniently  timed;  that  trains  to  Victoria  Station  had  been  entirely 
taken  off;  that  no  throngh  booking  was  allowed  between  the  joint  railway  and 
London ;  and  that  the  station  on  the  joint  line  was  about  130  yards  from  any 
carriage  road  and  approached  only  by  an  unsheltered  footpath  of  that  length. 

As  to  the  fares: — Held,  that  to  justify  interference  by  the  Commissioners  it 
was  not  sufficient  merely  that  a  distinction  in  the  fares  of  different  lines,  eyen  of 
the  same  company,  existed,  unless  it  created  an  undue  preference  or  prejudice, 
and  such  did  not  appear  upon  the  evidence  in  this  ease. 

As  to  the  trtdnsi^-Held,  that  the  Commissioners  had  jurisdiction  to  compel  rail- 
way companies,  being  carriers,  to  conform  to  every  portion  of  the  2nd  section  of 
(he  Railway  and  Canal  Traffic  Act,  1854,  and  so  to  conduct  their  business  as  to 
give  to  the  public  all  reasonable  facilities ;  that  upon  the  evidence  the  trains  were 
sufficient  in  number  and  properly  timed,  except  as  to  Victoria  Station,  and  it  was 
left  to  the  L.  &  B.  Co.  to  devise  the  method  of  affording  proper  accommodation 
in  this  respect,  the  Commissioners  pointing  out  that  upon  the  evidence  it  could 
be  done  without  running  additional  trains  and  merely  by  providing  a  transfer  station. 

Through  booking  was  ordered  from  the  joint  line  by  both  the  railways  where 
they  formed  a  continuous  communication  with  London.  It  is  not  necessary 
to  establish  a  claim  to  throngh  booking  that  the  service  should  be  continuous  by 
the  same  trains,  or  by  a  connexion  between  trains.  It  was  held  that  the  station 
did  not  afford  sufficient  accommodation  to  the  public;  and  as  to  this  and  the 
train  aceommodation  to  Victoria  Station,  the  order  was  suspended  for  a  month, 
90  that  the  railway  companies  might  make  satisfactory  arrangements.  It  appearing 
In  the  course  of  the  case  that  a  local  or  short-distance  charge  was  made  on  the  joint 
line  by  the  S.  W.  By.  Cor.-^Held,  on  the  construction  of  the  special  act,  that  such 
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1875.  charge  should  not  be  made,  and  that  this  section  of  the  joint  line  being  by  snch 


INKES 
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special  act  part  of  the  main  line  of  the  S.  W.  Co.,  the  mileage  rate  for  the  joint 
and  O^ers      I^^ion  of  Uie  throngh  route  ought  not  to  be  higher  than  that  on  the  main  line. 

V. 

London,      This  was  a  complaint  by  Jolm  Innes,  Arthur  Bar£^  Thomas 

AND  South    Barker  and  Alexander  Plimpton,  esquires,  of  Merton,  in  the 

^^^^Ai^  ^^  county  of  Surrey,  against  the  above-named  railway  companies 

London       for  not  affording  proper  accommodation  and  &cilities  to  the 
AND  South  .  °  "     "  ••  i»         i         . 

Western     residents  m  and  near  Merton,  and  for  otherwise  contravenmg 

the  2nd  section  of  the  Railway  and  Canal  Traffic  Act,  1854  ('\ 
The  application  set  forth  that  by  the  Tooting,  Merton  and 
Wimbledon  Extension  Railway  Act,  1864,  it  was  recited  that 
the  making  of  railways  from  the  Wimbledon  and  Croydon 
Railway,  in  the  parishes  of  Merton  and  Wimbledon,  to  the 
London  and. Brighton  Railway,  in  the  parish  of  Streatham, 
would  be  of  great  public  and  local  advantage,  and  the  making 
of  the  Tooting,  Merton  and  Wimbledon  Extension  Railway  was 
thereby  authorized.  The  railway  shown  on  the  accompanying 
plan  was  declared  to  comprise — 

A  railway  (No.  1 )  commencing  in  the  parish  of  Merton  by  a 
junction  with  the  Wimbledon  and  Croydon  Railway,  and 
terminating   in  the  parish  of   Streatham  by  a  junction 
with  the  London  and  Brighton  Railway. 
A  railway  (No.  2)  commencing  in  the  parish  of  Wimbledon 
by  a  junction  with  the  Wimbledon  and  Croydon  Railway, 
and  terminating  in  the  parish  of  Tooting  Gravcney  by  a 
junction  with  Railway  No.  I. 
By  the  47th  section  working  arrangements  with  respect  to  the 
railway  were  authorized  between  the  Tooting,  Merton  and 
Wimbledon  Railway  Company  and  the  Brighton  Company  and 
the  South  Western  Company. 

By  an  act  passed  in  the  following  year,  entitled  the  Tooting, 
Merton  and  Wimbledon  Railway  (South  Western  and  Brighton) 
Act,  1865,  the  Tooting,  Merton  and  Wimbledon  Railway  Com* 
pany  were  dissolved,  and  their  undertaking  vested  in  the  South 
Western  and  Brighton  Companies,  and  the  making  of  a  junc- 
tion line  of  railway  at  Wimbledon  between  the  main  line  of  the 

(•)  Ante,  Vol.  L  p.  L 
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South  Western  Railway  and  the  said  Railway  (No.  2)  was  au-  ^875. 

thorized.  Innbs  . 

By  sects.  29  and  30  of  this  act  the  South  Western  and  ^  ,,.  ^^ 

Brighton  Companies  were  authorized  to  enter  into  working  and  ^^ton 

other  arrane^ements  respectin^c  the  said   railways   (hereafter    and  South 

.  Coast  Ry.  Co. 

called  "  the  joint  railway").      By  the  same  act  it  was  also         and 

enacted  that  the  management  of  the  joint  railway  should  be    ^.kd  South 

vested  in  a  joint  committee  formed  by  three  directors  of  the     Western 

Brighton  Company,  and  three  directors  of  the  South  Western 

Company,  the  chairman  to  be  chosen  alternately  from   the 

directors  of  each  company,  and  to  have  a  casting-vote. 

These  two  companies  before  the  passing  of  either  of  the 
above  mentioned  acts,  namely,  in  May,  1864,  had  entered  into 
an  agreement  containing  the  following  articles : — 

^'3.  The  Tooting  joint  lines  to  be  constructed  at  the  joint 
and  equal  expense  of  the  Brighton  and  South  Western  Com-*  - 
panics." 

'^5.  Kailway  No.  2  is  to  be  constructed  with  reference  to  the 
South  Western  Company's  Wimbledon  station,  so  as  to  be  the 
least  injurious  to  such  station,  and  to  the  South  Western  Com- 
pany's interest,  regard  being  nevertheless  had  to  the  public 
convenience,  and  the  convenient  working  over  and  user  of  the 
Tooting  joint  lines  by  the  Brighton  Company. 

'^  6.  The  two  companies  to  have  equal  rights  of  working  over 
and  using  the  Tooting  joint  lines,  and  all  the  stations,  works 
and  conveniences  thereon  (the  junction  with  the  South  Western 
line  excepted),  and  also  that  portion  of  the  Wimbledon  and 
Croydon  Railway  which  lies  between  the  respective  junctions 
of  Railway  No.  1  with  that  railway  in  Merton,  and  of  Railway 
No.  2  in  Wimbledon,  and  as  regards  the  Wimbledon  and 
Croydon  portion,  which  practically  belongs  to  the  two  com- 
panies, free  of  toll  or  other  payments. 

'^  7.  As  regards  ownership  those  parts  of  the  Tooting  joint 
lines  lying  between  the  junction  thereof  with  the  Brighton 
Company's  Mitcham  and  Tooting  Line,  1863,  and  the  points 
respectively  marked  A  and  A  on  the  plan  hereto  annexed, 
including  the  stations  and  the  other  works  and  conveniences 
thereof,  to  be  considered  as  the  property  of  the  Brighton  Com- 
pany, and  the  remaining  portions  of  the  railways,  including  the 
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1875.  stations  and  the  other  works  and  conTeniences  thereof^  and  the 

INNBS  main  South  Western  junction  line^  to  be  considered  as  the 

and  Othera  property  of  the  South  Western  Company. 

London,  <<  8.  Notwithstanding:  the  declaration  as  to  the  ownership  in 

AND  South  Article  7,  the  mamtenance,  management  and  mannmg  of  the 

A.m'  whole  of  the  Tooting  joint  line,  stations,  works  and  conyeniences 

London      /^ut  not  including  the  junction  with  the  South  Western  line  at 
AND  South    v  &         •» 

Western  Wimbledon,  or  the  South  Western  Company's  station  there)  to 
be,  as  in  the  case  of  the  Portsmouth  joint  line  and  Portsmouth 
station,  under  joint  control  and  at  joint  and  equal  expense 
throughout." 

'^  10.  In  the  exercise  of  their  rights  in  respect  of  the  Tooting 
joint  lines  each  company  is  to  recognize  the  principle  of  non- 
competition." 

"  20.  The  &res  and  rates  to  be  charged  by  the  Brighton 
Company  between  Wimbledon  and  London  Bridge  shall  not  be 
less  than  the  fares  and  rates  charged  by  the  South  Western 
Company  in  respect  of  like  traffic  between  Wimbledon  and 
Cannon  Street  or  Farringdon  Street,  if  they  so  carry  traffic. 
And  the  &res  and  rates  charged  by  the  South  Western  Com- 
pany between  Wimbledon  and  London  Bridge  shall  not  be 
greater  than  the  last-mentioned  &res  or  rates.  Until  the  South 
Western  Company  carry  traffic  between  Wimbledon  and  Cannon 
Street  or  Farringdon  Street,  the  fares  and  rates  to  be  charged  by 
the  Brighton  Company  between  Wimbledon  on  the  one  hand, 
and  London  Bridge,  Victoria  and  Kensington  on  the  other,  shall 
be  20  per  cent,  higher  than  those  charged  by  the  South  Western 
Company  between  Wimbledon,  Waterloo  or  Kensington.  The 
fiures  charged  by  the  South  Western  Company  between  Wim- 
bledon and  London  Bridge  shall  be  the  same  as  those  charged 
by  the  Brighton  Company  between  those  places." 

The  joint  railway  was  opened  for  public  traffic  in  1867,  and 
it  appeared  that,  almost  from  the  opening,  the  inhabitants  of 
Merton  and  Wimbledon  had  complained  to  the  joint  committee 
and  the  directors  of  each  company  of  the  working,  management 
and  fiues  upon  the  railway,  but  without  effect.  The  application 
stated  that  in  1871  a  memorial  on  the  subject,  signed  bj  96 
residents,  was  presented  to  the  directors  of  the  Brighton  C<»n- 
pany,  who  admitted  the  grievances  alleged,  and  expressed  their 
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willingness  to  aid  in  remoying  them,  but  stated  that  they  were         1875. 
unable  to  do  so,  being  bound  bj  the  said  agreement  with  the        Inkbs 

South  Western   Company;    and    that    thereupon  a    similar  *°    t».  *" 

memorial,  signed  by  240  residents,  was  presented  to  the  South  b^o^qV, 

"Western  Company,  but  they  declined  to  interfere.  and  South 

The  grounds  of  complaint  stated  in  the  memorials  were  now         and  * 

repeated  in  the  application,  and  alleged  to  be : —  and  So^h 

1.  That  there  was  not  a  sufficient  number  of  trains  between     Wbstbbn 

By.  Co. 

London  Bridge  station  and  the  stations  on  the  joint  rail- 
way, and  lliat  the  hours  fixed  for  the  arrival  and  departure 
of  such  trains  were  inconvenient  and  unreasonable. 

2.  That  between  Victoria  and  Wimbledon  there  was  only 

one  train  each  way,  starting  at  about  midnight,  and  not 
stopping  at  Lower  Merton,  or  Merton  Abbey,  or  Hay- 
den's  Lane  stations  on  the  joint  line. 

3.  That  the  &res  between  Wimbledon  and  other  stations  on 

the  joint  railway,  and  London  Bridge  and  Victoria,  were 
largely  in  excess  of  those  charged  by  the  South  Western 
Bailway  Company  between  Wimbledon  and  Waterloo 
and  elsewhere. 
4.,  That  no  through  tickets  were  given  from  stations  on  the 
joint  line  to  Waterloo,  or  any  station  between  Wimble- 
don and  Waterloo  or  the  Victoria  station,  and  that  the 
public  were  compelled  to  taJke  fresh  tickets  at  Wimble- 
don, and  to  go  up  a  flight  of  stairs  and  cross  a  bridge 
f(x  that  purpose,  whereby  they  often  missed  the  trains 
for  Waterloo.  That  such  through  tickets  were  given 
from  stations  beyond  Lower  Merton  on  the  Wimbledon 
and  Croydon  line  to  Waterloo  or  any  station  above 
Wimbledon,  and  that  through  tickets  were  also  given 
from  stations  on  the  joint  railway  to  any  station  below 
Wimbledon  on  the  South  Western  line. 

5.  That  neither  return  nor  season  tickets  were  made  avail- 

able to  or  from  the  various  London  termini,  although  at 
other  places,  e.g.  at  Epsom,  the  two  companies  issued 
through  tickets  available  to  or  from  their  respective 
London  termini. 

6.  That  the  Lower  Merton  Station  was  situated  about  130 

yards  from  any  carriage  road,  and  was,  in  consequence. 
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_  inaccessible  to  invalids^  and  useless  to  persons  with  lug* 

do^  gage,  or  for  goods  traffic. 

V,  The  applicants  asked  for  relief  on  all  these  points,  and  that 

Brighton     the  said  agreement  might  be  modified  in  the  interests  of  the 

AND  South    ^yjWKn 
Coast  Ry.  Co.  P^^^^c. 

AND  The  London  and  Brighton  Company,  by  their  answer,  sub- 

AND  South    mitted  that  the  Commissioners  had  no  jurisdiction  to  entertain 

W  RfiTRRN 

Kt.  Co.       ^^  application  or  any  part  of  it ;  they  denied  that  they  had 
expressed  their  willingness  to  remove  the  alleged  grievances, 
when  memorialized  as  stated  in  the  application,  but  admitted 
that  they  had  explained  to  the  memorialists  the  difficulties  that 
stood  in  their  way  by  reason  of  the  said  agreement  entered  into 
with  the  South  Western  Company,  which  was  treated  as  a 
binding  agreement  sanctioned  by  the  said  Act  of  1865  ;  they 
submitted  that  the  train  service  was  sufficient,  that  it  was  worked 
at  a  loss,  and  must  necessarily  be  subservient  to  the  traffic  re- 
quirements on  the  more  important  parts  of  their  system;  that 
the  fares,  though  in  excess  to  London  Bridge  and  Victoria  over 
Waterloo,  were  so  because  of  the  greater  mileage,  and  also 
because,  having  made  the  said  agreement,  the  two  companies 
and  the  joint  committee  deemed  themselves  to  be  bound  by  its 
terms ;  that  neither  company  was  under  any  legal  obligation  to 
issue  either  return  or  season  tickets ;  that  the  joint  committee 
had  not  considered  it  right  with  regard  to  the  interests  of  Ae 
shareholders,  or  necessary  with  regard  to  the  convenience  of  the 
public,  to  make  a  carriage  road  to  the  Lower  Merton  station, 
or  to  provide  accommodation  for  goods  traffic  there,  inasmuch 
as  the  property  required  for  these  purposes  could  only  be  ac- 
quired by  a  very  undue  outlay,  and  the  anticipated  returns 
would  not  warrant  the  expenditure ;  and  the  proximity  of  the 
Wimbledon  station  on  the  one  hand,  and  of  Merton  Abbey 
station  on  the  other,  and  the  fact  of  there  being  carriage  roads 
and  accommodation  for  goods  traffic  at  both  those  stations,  ren- 
dered the  absence  of  both  at  Lower  Merton  a  matter  of  no  real 
or  pressing  importance. 

The  answer  of  the  South  Western  Company  was,  in  sub- 
stance, much  the  same  as  that  of  the  Brighton  Company,  but 
it  was  therein  alleged  in  addition  that  they  were  not  responsible 
for  the  trains  run,  or  the  &res  charged,  by  the  Brighton  Com- 
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panj ;  that  it  had  been  found  impossible  so  to  adjust  the  service         1875. 

of  trains  on  the  joint  railway  as  to  be  in  exact  correspondence        Innss 

with  the  trains  firom  Wimbledon ;  that  the  arrangements  under     *^  ^*  ®" 

which  they  carried   to  other   London   termini   than   that  of    Jpoi">oN» 
•^  ,  ...  Bbiohton 

Waterloo  precluded  them  from  doing  so  for  the  joint  railway ;  and  South 
and  they  denied  that  it  was  their  duty  to  speculate  on  the         and 

creation  of  traffic  (such^  for  instance,  as  the  successful  fixture  ji,^  South 
development  of  building  enterprises)  by  a  previous  running  of     Webtebn 
trains,  and  giving  of  facilities  not  warranted  by  the  existing 
condition  of  things. 

Mansel  Jones  and  D,  Freshfield  appeared  for  the  applicants. 

Clerkf  Q.C.,  and  Thesigevj  Q.C.,  for  the  South  Western 
Company. 

Jet,ne  for  the  Brighton  Company. 

A  large  number  of  witnesses  were  called  in  support  of  the 
application,  while  on  behalf  of  the  companies,  their  respective 
traffic  managers,  Messrs.  Knight  and  Scott,  gave  evidence. 

Upon  the  objection  to  the  jurisdiction  of  the  Commissioners, 
the  learned  counsel  for  the  companies  urged  that  it  never  was 
intended  by  the  Bailway  and  Canal  Traffic  Acts  of  1854  and 
1873  to  give  to  the  Commissioners  such  powers  as  they  were 
asked  by  the  applicants  to  exercise ;  that  those  powers  depended 
upon  sect.  2  of  the  Act  of  1854,  and  were  of  a  very  limited 
character ;  that,  in  effisct,  it  was  only  in  cases  where  undue  pre- 
ference was  shown,  or  continuous  lines  had  to  be  dealt  with, 
that  the  Commissioners  could  act ;  that  the  general  words  at  the 
commencement  of  the  2nd  section,  that  **  railway  companies 
should  afford  all  due  and  reasonable  facilities  for  the  receiving, 
forwarding  and  delivery  of  traffic,"  applied  only  to  cases  wTiere 
they  acted  as  mere  road   owners,   taking   toll  for  admitting 
engines  and  carriages  of  others  on  their  permanent  way,  and 
not  where  they  acted  as  carriers ;  that  they  were  not  bound  to 
carry  at  all,  and  therefore  could  not  be  compelled  to  run  tra^vna 
to  any  particular  place  or  in  any  particular  manner.     It  was  alao 
asserted  that  the  decisions  upon  the  section  by  the  Coxxirt   ot 

VOL.  II.  ^ 
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^^^^'         Common  Pleas  bore  out  this  construction.     The  Court,  how- 

Innes        ever,  during  the  ai^ument,  pointed  out  that  such  a  construction 

V.  of  the  section  was  much  too  narrow,  and  would  nullify  the 

Brighton     benefits  intended  to  be  conferred  upon  the  public  by  the  act ; 

AND  S^uTH    ^Y^Q^^  ^^  \jr^  some  instances,  dicta  and  decisions  had  proceeded 
AND         upon  a  confined  view  of  its  provisions,  in  manj  thej  had 

AND  South    been  liberal,  and  supported,  to  a  great  extent,  the  jurisdiction 

^i^^Co^  now  asked  to  be  exercised ;  and  the  dicta  of  WiUiams,  J.,  in 
Barrels  case  (^),  and  of  Williams  and  Willes,  JJ.,  in  the 
Caterham  case  (*),  were  cited ;  that  there  was  no  ground  for 
supposing  that  railway  companies  were  affected  qply  as  road 
owners  by  the  first  part  of  the  section,  or  that  it  gave  such 
extremely  small  powers  as  contended  for  by  the  defendants' 
counsel;  and  that,  certainly,  while  the  bill  was  passing  through 
the  House  of  Lords,  Lord  Campbell  (')  objected  to  the  juris- 
diction being  given  to  the  Courts  of  Conunon  Law,  upon  the 
ground  that  the  judges  would  have  to  decide  questions  with 
which  they  were  in  no  way  fiunUiar,  and  which  they  should  not 
be  called  upon  to  decide, — ^such  as,  how  many  trains  should  start, 
what  should  be  the  number  of  carriages,  whether  the  staff  of 
servants  employed  was  adequate,  and  whether  time  was  properly 
kept. 

The  Court,  having  taken  time  to  consider,  afterwards  delivered 
the  following  judgment  :— 

This  is  a  complaint  of  the  manner  in  which  the  Wimbledon, 
Merton  and  Tooting  Railway  is  worked  by  the  South  Western 
and  the  London,  Brighton  and  South  Coast  Railway  Com- 
panies, who  are  the  joint  owners  of  the  line.  This  joint  or 
Tooting  line  meets  at  Wimbledon  the  main  line  to  Waterloo  of 
the  South  Western  Company,  and  also  forms  a  part  of  the 
route  through  Wimbledon  of  the  South  Western  trains  running 
between  Ludgate  HiU  and  Kingston.  At  its  other  end,  near 
Tooting,  the  joint  line  comes  in  contact  with  the  lines  of  the 
Brighton  Company,  communicating  with  Victoria  and  with 
London  Bridge.    The  complainants  are  residents  in  the  district 

(»)  Ante,  Vol.  I.  p.  44.  (»)  See  Lelj  on  Railway  and  Cm»1 

(•}  Id.  pp.  36  and  87.  Traffic,  p.  72. 
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occupied  by  the  joint  line,  and  their  chief  complaints  are  that  ^^75. 

the  through  fiires  between  their  district  and  London  are  too  Innes 

high,  that  the  trains  are  few  and  inconvenientlj  timed,  that  the  «. 

Brighton  Company  have,  since  March,  1874,  ceased  to  run  b^qJ^qn 

trains  to   Victoria,  and  that  the  Lower  Merton  station  is  at  >nd  South 

Coast  Rt.  Co. 

a  distance  of  130  yards  &om  any  carnage  road,  and  has  a  akd 
narrow  footpath  for  an  approach.  The  source  of  the  com-  and  South 
plaints  appears  to  be  that  the  working  of  the  joint  line  is  made  ^^^^^ 
subservient  to  the  interests  of  the  South  Western  main  line. 
The  joint  line  is  in  a  position  to  compete  for  a  good  deal  of 
traffic  with  the  line  firom  Wimbledon  to  Waterloo,  but  the  two 
companies  are  agreed  that  the  working  shall  be  so  arranged  as 
not  to  draw  off  the  traffic  from  the  South  Western  main  line. 
To  persons  residing  about  Wimbledon  and  Merton,  and  having 
business  in  the  city  or  at  the  west-end,  the  Waterloo  station 
has  not  the  advantages  of  situation  belonging  to  other  London 
termmi  to  which  passengers  by  the  joint  line  are  carried,  and 
the  complaint  is  that  these  advantages  are  counteracted  by 
higher  fiires  and  the  inconveniences  of  the  Lower  Merton 
station,  and  that  the  unproductiveness  of  the  diminished  traffic, 
which  is  brought  about  by  these  means,  is,  in  its  turn,  made  an 
excuse  for  diminishing  the  train  accommodation.  The  case 
with  regard  to  the  fares  is  this.  The  fares  between  Wimbledon 
and  London  Bridge,  Ludgate  Hill  and  Victoria,  vid  Tooting, 
are^  as  Mr.  A.  Scott,  the  general  manager  of  the  South 
Western,  said,  about  20  per  cent,  higher  than  those  between 
Wimbledon  and  Waterloo.  A  single  first-class  is  Is.  7d.  and 
return  2«.  3d.,  by  the  former  route,  and  only  Is.  4d.  and  1^.  9d. 
by  the  latter,  and  season  tickets  for  twelve  months  are  17/.  10;. 
and^ll/.  15^.,  first  and  second  classes,  against  15/.  and  9/.  10;. 
The  &res  by  Tooting  are  also  somewhat  high,  considered  as 
suburban  fares,  and  compare  unfavourably  in  some  cases  for 
like  distances  with  other  suburban  fares  of  either  company. 
Thus,  the  &res  of  the  South  Western  to  places  on  the  Rich- 
mond branch  from  Waterloo,  as  Barnes  and  Mortlake,  are  at 
a  less  rate  per  mile,  as  are  also,  as  Mr.  Knight,  the  Brighton 
general  manager,  stated,  the  fares  his  company  charge  to  places 
reached  by  the  Crystal  Palace  route.     On  the  other  hand,  the 

m2 
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^Q^^-        distance  from  Wimbledon  to  London  Bridge  and  Ludgate  Hill 

iNNEs        and  Victoria  is  from  9^  to  1 1  i  miles^  as  against  7^  miles^  the 
V.  distance  from  Wimbledon  to  Waterloo ;  and  the  South  Western 

BRmHTON  Company  say  further  that  the  advantage  that  London  Bridge 
AND  Soura  a^jjj  Ludgate  Hill  have  over  Waterloo,  in  respect  of  proximity 
AND  to  the  centres  of  business,  and  the  cost  at  which  it  has  been 
AND  South  acquired,  justify  a  difference  being  made  in  the  fiures.  But  the 
^R^™^  view  the  complainants  take  is,  that  these  are  not  the  considera- 
tions which  cause  the  difference  in  the  fares,  or  prevent  their 
being  reduced  on  the  Brighton  lines.  They  cite  the  case  of  the 
Epsom  and  Leatherhead  line,  also  a  joint  line  of  the  same  two 
companies,  and  equally  open  to  these  considerations  of  extra 
distance  and  additional  fiicilities  of  stations,  where,  notwith* 
standing,  the  fares  to  Waterloo,  Victoria  and  London  Bridge 
are  the  same,  the  distance  to  London  Bridge  being  17  miles, 
and  to  Waterloo  14  miles.  They  attribute  the  Brighton  Com- 
pany's not  reducing  the  fares  on  the  joint  line  to  their  having 
placed  the  control  of  the  fares  in  the  hands  of  the  South 
Western  Company  by  an  agreement,  one  article  of  which  pro- 
vides that,  until  the  South  Western  carry  to  Cannon  Street  or 
Farringdon  Street,  the  fiures  by  the  joint  line  shall  be  20  per 
cent,  higher  than  the  fares  charged  from  Wimbledon  to  Water- 
loo. This  agreement  was  made  in  May,  1864,  and  it  was  only 
in  1865  that  the  two  companies  were  authorized  by  act  of 
parliament  to  enter  into  working  and  traffic  arrangements  with 
respect  to  the  joint  railway  and  railways  communicating  with 
it  The  purposes  for  which  such  agreements  might  be  entered 
into,  and  the  manner  of  making  them,  were  the  subject  of 
minute  directions  in  the  act,  and  the  fixing  of  the  tolls  and  &res 
was  one  of  such  purposes.  It  is  beside  our  present  business  to 
say  whether  an  agreement  providing  for  the  same  purposes,  but 
not  made  in  pursuance  of  the  Act  of  1865,  or  made  previously 
to  its  passing,  has  any  validity  or  not.  It  has  none  as  fieir  as  we 
are  concerned,  but,  at  the  same  time,  to  justify  our  interference, 
it  is  not  enough  that  a  distinction  in  the  fares  of  different  Imes 
even  of  the  same  company  should  exist.  There  must  be  a 
distinction  creating  an  undue  preference  or  prejudice,  and, 
upon  the  whole,  we  cannot  say  that  any  infraction  of  the  Act 


Ry.  Co. 
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of  1854,  as  regards  the  rates  at  which  fares  are  charged,  has         1875. 

been  brought  home  to  either  company  (*).     In  connection  with        Ii^es 

the  next  complaint  about  the  trains  to  and  from  the  joint  line,     ^^  Others 

it  was  contended  by  each  company  that  the  2nd  section  of  the      London, 

Act  of  1854,  which  requires  railway  companies  to  afford  all    and  South 

reasonable  &cilities  for  the  forwarding  of  traffic,  does  not  apply      ^asd     ° 

to  them  at  all  as  carriers,  but  only  as  owners  of  a  line,  affording      London 

facilities  to  the  public,  finding  and  using  their  own  rolling-     Western 

stock.     The  learned  counsel  argued  that  it  was  not  consistent 

that  the  Act  of  1854  should  be  construed  to  mean  that  the 

Kailway  Commissioners  may  order  railway  companies  to  carry 

in  a  particular  way,  if  the  law  stiU  is  that  they  are  not  bound 

to  carry  at  all.     The  question,  however,  whether  a  railway 

company  could,  under  that  act,  be  compelled  to  become  carriers 

does  not  appear  to  us  to  be  a  part  of  the  present  case,  because 

here  both  companies  are  carriers,  and  to  them,  as  such,  we  have 

no  doubt  that  every  portion  of  the  2nd  section  of  that  act  does 

apply,  and  that  it  obliges  them  to  conduct  their  business  so  as 

to  give  to  the  public  all  reasonable  facilities^  and  makes  them 

amenable  to  our  jurisdiction  for  any  failure  in  that  respect.     As 

to  the  trains  to  Ludgate  Hill  and  London  Bridge,  ten  daily 

each  way,  in  the  first  case,  and  nine  in  the  other,  we  are  not  of 

opinion  that  their  number  is  insufficient,  and  as  regards  the 

times  of  arrival  and  departure  in  London,  we  feel  the  force  of 

what  was  said  on  behalf  of  the  companies  as  to  the  necessity  of 

giving  the  trainsby  their  principal  lines  their  first  consideration, 

but  subject  to  this  we  trust  they  wiU  endeavour  so  to  fix  the 

Tooting  trains  as  to  make  their  times  to  and  fi*om  London 

harmonize  as  closely  as  possible  with  the  hours  most  convenient 

for  the  generality  of  the  passengers  by  them.     We  must  go 

fiirther  with  regard  to  the  discontinuance  of  trains  between  the 

joint  line  and  Victoria.     Looking,  indeed,  to  the  Brighton 

Company  having  carried  on  this  service,  which   consisted  of 

seven  trains  each  way  daily,  from  1869  to  1874,  and  to  their 

(*)  The   case  of   the   Epsom   and  opinion  of  the  CominiBsioDers,  to  goyern 

Leatherfaead  line,  mentioned  in  a  for-  the  case  before  them  or  to  establish  to 

mer  part  of  the  judgment,  does  not  their  satisfaction  a  charge  of  nndae 

appear  to  hare  been  saflSdent,  in  the  preference  or  prejudice. 
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1876.         having  taken  it  off  from  the  traffic  not  paying  the  expense,  we 

IKNES        should  be  reluctant  to  order  its  re-establishment  if  the  traffic 

and  Others     qquW  only  be  conveyed  by  running  trains  expressly  to  accom- 

London,      modate  it.     But  the  joint  line  and  its  prolongation,  and  the 
Bbiohton     ,.       -         o  Jl.        .     .  1  1       1         I 

AND  South    Ime  from  Sutton  to  Victoria,  intersect  on  the  same  level,  and 

^^anJ    ^  *^  establish  the  communications  with  Victoria,  nothing  more, 

London       ^g  {^  geems  to  us,  is  required  than  to  allow  an  interchange  of 
and  South  .  .  .  .  . 

Western     traffic  at  the  point  of  intersection.     This  would  not  involve  the 

B,Y  Co 

running  of  any  additional  trains,  but  merely  the  providing  of  a 
transfer  station  at  which  the  direct  Victoria  and  Mitcham  trains 
would  stop  to  take  up  and  set  down  the  passengers  by  the  joint 
line.  We  see  no  practical  difficulty  in  this,  nor  do  we  understand 
Mr.  Knight,  the  general  manager  of  the  Brighton  Company,  to 
have  suggested  any  except  the  expense.  A  very  small  expense 
would  be  sufficient,  according  to  our  view,  but  we  have  no  pre- 
ference for  any  particular  mode  of  attaining  the  object  aimed  at, 
and  any  method  that  can  be  devised,  which,  in  the  judgment  of 
the  companies  concerned,  would  be  the  best  to  adopt,  would  meet 
with  our  approval.  On  the  subject  of  traffic  between  the  joint 
line  and  Victoria,  we  observe  that  one  route  open  to  a  passenger 
is  that  by  Wimbledon  and  Clapham  Junction.  At  present, 
however,  a  passenger  by  this  route  has  to  take  a  &esh  ticket  at 
Clapham  Junction,  the  trains  between  Clapham  Junction  and 
Victoria  being  Brighton  trains.  Mr.  £[night  expressed  the 
readiness  of  his  company  to  concur  in  any  proper  arrangement 
which  would  dispense  with  this  booking  at  Clapham,  and  it 
appears  to  us  that  passengers  to  and  fix)m  the  joint  line  desirous 
of  using  the  railways  of  the  two  companies  as  a  continuous  line 
of  communication,  are  entitled  to  an  order  from  us  that  the  two 
companies  shall  affi^rd  them  the  fitcility  of  travelling  by  such 
railways  between  the  joint  line  and  Victoria,  vid  Wimbledon 
and  Clapham  Junction,  without  the  delay  and  inconvenience  of 
booking  at  the  latter  stations.  There  are  no  through  trains  or 
through  carriages  from  the  Tooting  joint  line  to  Waterloo. 
It  seems,  however,  that  passengers  on  the  Wimbledon  and 
Croydon  line,  which  joins  the  Tooting  line  at  the  Lower 
Merton  station,  before  reaching  Wimbledon,  are  allowed  to 
book  through  to  Waterloo  at  through  &res,  and  that  passengers 
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on  the  Tooting  or  joint  line  are  not  allowed  to  do  this,  and  are  1875. 
required  to  pay  the  local  fare  to  Wimbledon  from  their  station  Innes 
on  the  joint  line,  and  at  Wimbledon  to  re-book  or  take  a  fresh  ^^ 

ticket  to  Waterloo.  They  are  chained  a  local  fare  of  4rf.  first-  b^iohtow 
class  singte  from  Lower  Merton,  and  are  thus  charged  2d,  and  South 
more  for  jl  journey  to  Waterloo  than  if  they  travelled  from  and 
Morden,  or  Mitcham,  or  even  Beddington  station  on  the  and  South 
Wimbledon  and  Croydon  line,  three  or  four  miles  farther  from  ^^"^^ 
Wimbledon  than  Lower  Merton.  With  regard  to  that  local 
charge,  we  are  of  opinion  that  a  through  passenger  between  a 
station  on  the  joint  line  and  Waterloo  by  South  Western 
trains  cannot  be  charged  a  short  distance  charge,  nor,  con- 
sidering that  the  joint  line  is  made  part  of  the  undertaking 
of  the  South  Western  Company,  that  the  mileage  rate  for 
the  joint  line  portion  of  the  through  route  ought  to  vary 
from  that  on  the  main  line.  At  present,  the  charge  tor  a  first- 
class  return  ticket  between  Wimbledon  and  Waterloo,  a  distance 
of  7  miles  29  chains,  is  Is.  9d.y  and  the  corresponding  charge 
between  Wimbledon  and  Lower  Merton,  a  distance  of  only  24 
chains,  is  not  less  than  6d,  Besides  this,  there  is  the  incon- 
venience of  re-booking  at  Wimbledon,  and  the  only  explanation 
given  by  the  South  Western  Company  why  there  should  not  be 
a  through  booking  from  the  joint  line,  as  there  is  from  the 
Wimbledon  and  Croydon  Une,  being  that  there  is  a  closer 
correspondence  of  trains  in  the  one  case  than  in  the  other — that 
is  to  say,  that  the  Wimbledon  and  Croydon  service  is,  as  a 
rule,  timed  at  Wimbledon  in  connexion  with  the  Waterloo 
service  and  that  the  joint  line  service  is  not,  and  also  that  the 
joint  line  was  never  intended  to  be  used  as  a  route  to  the 
Waterloo  terminus — ^we  think  there  is  a  good  ground  of  com- 
plaint under  this  head,  and  that  a  prejudice  is  caused  to  the 
traffic  by  the  joint  line,  which  is  contrary  to  tiie  Act  of  1854. 
It  is  not  necessary,  in  our  opinion,  to  establish  a  claim  to 
through  booking,  that  the  service  should  be  continuous  by  the 
same  train,  or  by  a  connexion  between  trains.  There  cannot 
be  any  doubt  as  to  the  site  of  the  Lower  Merton  station  being 
an  inconvenient  one.  Between  it  and  the  Kingston,  Road, 
where  there  is  a  level  crossing,  the  Wimbledon  and  Croydon 
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1876.        line  makes  a  junction  with  the  joint  line,  and  a  station  which 

iNNEs        serves  for  two  different  lines  is  left  unprovided  with  any  carriage 

and  Other,     approach,  or  with  any  protection  from  the  weather  in  passbg 

London,      between  the  road  and  the  station.     This  can  hardly  be  con- 
Bbiohton       ...  . 

AND  South    sidered  as  giving  reasonable  accommodation,  and  we  suggest 

XND  whether,  if  a  road  cannot  be  made  to  the  station  in  its  present 
AND  South  situation,  it  might  not  be  possible,  by  agreement,  to  remove  the 
Western  station  and  place  it  near  the  Kingston  Road,  on  the  opposite 
side  of  the  line.  The  counsel  for  the  complainants  withdrew 
the  complaint  with  regard  to  return  and  season  tickets  not  being 
available  to  or  from  any  of  the  London  termini  of  the  two  com- 
panies, and  we  only  refer  to  it  as  a  proposition  meriting  their 
consideration.  They  have  made  an  arrangement  for  issuing 
joint  season  tickets,  at  special  rates,  for  the  Epsom  and  Leather* 
head  traffic,  available  by  the  route  of  either  company ;  and  if 
that  arrangement  could  be  extended  to  the  joint  line,  in  con- 
sideration of  its  being  the  property  of  both  companies,  and 
occupying  a  space  intermediate  between  their  systems,  the  resi- 
dents upon  the  line  would  be  granted  a  concession  which  would 
be  of  much  value  to  them.  There  is  a  difficulty  in  including 
Ludgate  Hill  in  any  such  arrangement,  on  account  of  the  toll 
payable  to  the  London,  Chatham  and  Dover  Company ;  but 
Mr.  Scott,  in  his  evidence,  pointed  out  a  way  in  which  that 
difficulty  might  be  removed,  and  an  agreement  made  for  the 
division  of  traffic.  We  propose  to  defer  for  one  month  making 
any  order  relating  to  the  two  subjects  of  the  train  accommoda- 
tion to  Victoria,  and  the  improvement  of  the  Lower  Merton 
station,  to  give  the  respondents  time  to  make  such  arrange- 
ments as  may  seem  advisable  to  them;  and  they  can,  if 
necessary,  during  that  period,  come  before  us  again.  We 
think  that  this  is  a  case  in  which  the  applicants  are  entitled  to 
be  paid  their  costs. 

[Solicitors  for  applicants :  Freshfields  Sf  Williams. 
Solicitors  for  London,  Brighton  and  South  Coast  Railway : 

Norton^  Rose  §•  Brewer, 
Solicitors  for  London  and  South  Western  Railway:   Bir^ 

cham,'] 
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The  Harborne  Railway  Company  ^pni  27, 

1875. 
V, 

The  London  and  North  Western  Railway  Company. 

**  Station**— JBooki  of  Ratoi^Coal  Ratei^The  Regulation  of  Railway i  Act, 

1873,  ff.  14. 

The  14th  aectioii  of  the  Regulation  of  R&ilwajs  Act,  1873,  leqaiTes  railway 
companies  to  keep  at  their  stations  hooks  of  rates,  charged  for  the  carriage  of 
traffic  (other  than  passengers  and  their  loggage)  from  snch  stations  to  places  where 
thej  hook.  The  L.  &  N.  W.  R7.  Co.  carried  coals  in  owner's  wagons  from  certain 
collieries ;  the  wagons  were  loaded  and  made  into  trains  b  j  the  colliery  owners  and 
placed  by  them  in  coal  sidings,  whence  they  were  taken  by  the  railway  company's 
eng^es,  and  the  company  contended  that  they  were  not  boand  to  keep  books  of 
rates  in  respect  of  snch  traffic. 

Held,  that  for  the  purpose  of  coal  traffic  the  said  coal  sidings  were  "  stations" 
within  the  meaning  of  the  aboye  section,  and  that  the  companies  were  bound  to 
keep  books  of  rates  for  the  conveyance  of  coals  therefrom,  such  books  to  be  kept 
dther  at  the  sidings  (if  accessible  to  the  public),  or,  for  the  greater  oonyenience  of 
the  company  and  the  public,  at  the  station  where  the  general  merchandise  traffic 
of  the  district  was  conducted. 

This  was  an  application  by  the  Harborne  Railway  Company  for 
an  order  upon  the  London  and  North  Western  Railway  Com- 
pany to  keep  books  pursuant  to  the  14th  section  of  the  Regula* 
tion  of  Railways  Act^  1875,  It  is  enacted  by  that  section 
that  **  every  railway  company  and  canal  company  shall  keep  at 
each  of  their  stations  and  wharves  a  book  or  books  showing 
every  rate  for  the  time  being  charged  for  the  carriage  of  traffic, 
other  than  passengers  and  their  luggage,  from  that  station  or 
wharf  to  any  place  to  which  they  book,  including  any  rates 
charged  imder  any  special  contract,  and  stating  the  distance 
from  that  station  or  wharf  of  every  station,  wharf,  siding  or 
place  to  which  any  such  rate  is  charged.  Every  such  book 
shall  during  all  reasonable  hours  be  open  to  the  inspection  of 
any  person  without  the  payment  of  any  fee." 
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The  applicants  were  incorporated  by  the  Harbome  Sailwaj 
Act^  I8663  and  were  thereby  authorized  to  construct  a  railway 
from  the  Birmingham^  Wolverhampton  and  Stour  Valley  sec- 
tion of  the  London  and  North  Western  Railway  at  Birming- 
ham to  Harbome^  in  the  county  of  Stafford ;  they  were  also 
authorized  to  enter  into  traffic  and  working  arrangements  with 
the  London  and  North  Western  Company  ;  and  accordingly 
on  the  1st  of  August,  1870,  it  was  agreed  between  them  that 
the  London  and  North  Western  Company  should  maintain, 
manage,  work  and  use  the  Harbome  line,  so  as  properly  to 
develop  and  accommodate  not  only  the  through  traffic,  but 
also  the  local  traffic  of  the  district  to  be  served  by  the  Harbome 
line.  The  present  complaint  in  substance  was  that  the  coal 
traffic  was  not  properly  developed  by  the  London  and  North 
Western  Company ;  and  that,  when  inquiries  were  instituted  in 
order  to  ascertain  the  rates  charged  for  the  carriage  of  coal  on 
the  London  and  North  Western  line,  it  appeared  that  books  of 
rates  were  not  kept  at  stations  upon  that  line,  from  which  coab 
were  forwarded  for  consumption  in  the  districts  served  by  the 
applicants'  railway,  and  BrownhiUs  and  Cannock  stations,  both 
in  the  county  of  Stafford,  were  expressly  named  in  the  applica- 
tion as  instances.  It  was  stated  in  the  complaint  that  appli- 
cation had  been  made  for  particulars  of  the  rates  so  charged  by 
the  London  and  North  Western  Bailway  Company,  but  had 
been  refiised. 

The  defendants  by  their  answer  alleged,  that  at  any  stations 
on  their  line  where  coal  was  received  for  the  purpose  of  car- 
riage a  book  of  rates  was  kept  as  required  by  the  14th  section, 
and  that  although  not  formerly  kept  at  Brownhills  and  Cannock 
that  was  because  no  necessity  had  arisen  for  coal  rates  there, 
but  that  they  now  appeared  in  books  at  those  stations.  The 
defendants  fiirther  alleged  that  almost  the  whole  of  the  coal 
coming  on  to  the  North  Western  line  was  delivered  direct  from 
the  collieries,  and  scarcely  any  was  dispatched  from  stations, 
and  the  company  had  supplied  to  all  the  principal  colliery  pro- 
prietors the  rates  and  tolls  for  the  carriage  of  coal. 


Gatesy  Q.C.,  and  J.  W.  Batten  appeared  for  the  i^plicants. 
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R.  E.  Webster  and  Russell  for  the  defendants. 

Evidence  was  given  in  support  of  the  application,  from  which 
it  appeared  that  the  coal  sidings  were  the  property  of  the  Lon- 
don and  North  Western  Bailway  Company ;  that  the  loaded 
wagons  were  taken  from  them  by  the  company's  engines  ;  but 
that  the  wagons  so  loaded  were  weighed  at  the  Jiearest  station, 
or  the  goods  or  mineral  station  for  the  district. 

On  the  part  of  the  defendants,  evidence  was  given  generally 
supporting  the  answer ;  but  Mr.  A,  Field,  a  colliery  proprietor 
called  on  their  behalf,  stated  that  although  his  coal  was  taken 
by  the  company  from  a  siding  at  a  distance  &om  a  station,  he 
sometimes  quoted  the  rate  as  from  the  nearest  station.  It  was 
contended  on  behalf  of  the  defendants,  that  they  were  not  com- 
mon carriers  of  coal,  and  reference  was  made  to  Johnson  v. 
Midland  Railway  Company  ('),  and  to  their  special  act,  which 
requires  them  to  carry  coal  only  if  tendered  to  them  in 
owners'  wagons,  amounting  to  40  in  number  at  least ;  and  it 
was  urged  that  if  the  company  quoted  coal  rates  at  stations 
where  they  did  not  carry,  it  would  be  said  that  by  so  doing 
they  held  themselves  out  as  common  carriers  of  coal  from  such 
stations. 

To  this  it  was  answered  by  the  counsel  for  the  i^plicants, 
that  in  the  book  of  rates  they  could  state  such  restrictions  as 
they  were  entitled  to  impose ;  that  by  the  returns  of  coal  traffic 
prepared  and  sent  in  by  the  defendants,  and  put  in  evidence, 
there  was  a  column  headed  '^  stations,"  from  which  rates  were 
quoted,  although  in  many  instances  there,  the  rates  commenced 
from  the  coal  sidings,  and  that  sending  an  account  of  the  rates 
to  collier}'  proprietors  was  no  compliance  with  the  act. 


1876. 
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The  Court,  having  taken  time  to  consider,  subsequently  de- 
livered the  following  judgment  :-^ 

This  is  a  complaint  of  the  Harborne  Bqilway  Compi^ny,  that 
the  London  and  North  Western  Railway  Company  do  not  keep 


(*)  4Exch.  867.  The  learned  connsel      upon  the  note  (26)i  anU^  Volt  X.  p, 
for  the   defendants  also   commented      96. 
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at  stations  on  their  line^  from  which  coal  is  sent  to  stations  on 
the  Harbome  line,  a  book  of  rates  charged  for  carriage.  They 
instance  Cannock  station  and  Brownhills  station,  in  the  county 
of  Stafford,  as  stations  from  which  coal  is  sent,  and  where  books 
are  not  kept,  to  the  infringement,  as  they  say,  of  the  14th 
section  of  the  Begulation  of  Railways  Act,  1873,  which  directs 
books  of  rates  and  distances  to  be  kept  at  every  station,  and  to 
be  open  to  the  public  for  inspection.  The  North  Western  Com- 
pany admit  that  they  carry  coal  to  the  Harbome  line,  and  that 
they  have  rates  for  the  carriage  thither  of  that  article ;  but  they 
say  that  they  receive  the  coal  at  sidings  on  their  lines  com- 
municating with  collieries,  and  that  coal  is  carried  and  charged 
for  from  the  sidings,  and  not  from  any  station,  and  they  draw 
a  distinction  between  rates  from  a  siding  and  rates  from  a 
station,  contending  that  the  section  referred  to  by  the  com- 
plainants applies  only  to  the  latter.  The  section  is  as  follows : — 
"  Every  railway  company  and  canal  company  shall  keep  at  each 
of  their  stations  and  wharves  a  book  or  books  showing  every 
rate  for  the  time  being  charged  for  the  carriage  of  traffic  other 
than  passengers  and  their  luggage  from  that  station  or  wharf 
-to  any  place  to  which  they  book,  including  any  rates  chai^ged 
under  any  special  contract,  and  stating  the  distance  from  the 
station  or  wharf  of  every  station,  wharf,  siding  or  place  to 
which  any  such  rate  is  charged.  Every  such  book  shall,  during 
all  reasonable  hours,  be  open  to  the  inspection  of  any  person 
without  the  payment  of  any  fee."  We  consider  it  to  have  been 
the  intention  of  the  Legislature  in  enacting  this  section,  to  pro- 
vide for  the  publication  of  every  rate  charged  by  a  railway 
company  for  the  conveyance  of  traffic,  coal  included.  No  de- 
finition of  a  "  station"  or  "  wharf"  is  given  in  the  act ;  and, 
keeping  in  view  the  intention  of  the  enactment,  in  determining 
what  is  included  in  those  terms,  we  do  not  think  it  will  be  giving 
them  too  general  a  meaning  to  hold  that  a  place  from  which  a 
rate  is  charged,  is  a  station  or  wharf  of  the  railway  company. 
A  siding  from  which  coal  is  hauled,  is,  in  fact,  a  station  for  the 
coal,  and  for  the  trucks  and  wagons  in  which  it  is  loaded.  It 
is  a  terminus,  and  we  observe  that  in  the  account  of  the  traffic 
receipts  rendered  by  the  North  Western  Company  to  the  Har- 
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borne  Company  to  the  31st  of  December  last,  a  coal  terminal         1876. 
ofSd.  at  each  end  is  charged,  implying  that  similar  services  are    habbobne 
done  at  the  jimction  with  a  siding  as  at  an  ordinary  station.         ^i. 
But,  even  supposing  that  only  stations  for  general  traffic  are      I^ndon 
contemplated  by  the  term  "  station,"  the  rates  in  question  may     VVbstkrn 
still  be  regarded  as  coming  within  the   section,  for  railway 
stations,  taken  in  that  sense,  are  so  many  nuclei,  about  one  or 
other  of  which,  every  part  of  a  line  is  gathered,  and  each  of 
which  reaches  over  extended  portions  of  it  in  either  direction. 
They  are  head  stations,  of  which  coal  and  other  sidings  are  the 
sub-divisions,  and  a  siding  rate  is  but  a  rate  &om  the  neigh- 
bouring station  in  chief,  adjusted  to  a  particular  siding  to  which 
it  has  reference.      It  would,  indeed,  make   the   act  almost 
nugatory  to  lay  it  down,  that  unless*  a  rate  is  strictly  a  station 
rate,  there  is  no  obligation  to  record  and  publish  it.     Carted 
rates  are  not  station  rates  in  the  strict  sense,  and  they  form  the 
largest  division  of  the  rates  for  goods ;  and  if  a  company  could, 
upon  the  ground  taken  in  this  case,  exempt  itself  from  entering 
rates  &om  a  siding,  it  might  claim  a  like  exemption  in  respect 
of  carted  rates.     There  is  convenience  both  to  railway  com- 
panies and  to  the  public  in  putting  a  liberal  construction  upon 
the  words  of  this  14th  section.     It  must  be  borne  in  mind  that 
a  railway  company  is  required,  in  addition  to  recording  its 
rates,  to  afford  ready  means  to  the  public  of  inspecting  them. 
A  siding  would  often  be  a  place  inaccessible  to  the  public,  and 
with  no  accommodation  for  keeping  and  exhibiting  books  of 
reference,  and  the  place  that  would  suit  for  such  purposes  would 
usually  be  the  nearest  station  for  goods  in  general.     We,  at  any 
rate,  will  be  content,  and  will  consider  it  a  sufficient  and  rea- 
sonable compliance  with  the  requirements  of  the  act  on  the 
part  of  a  railway  company,  if  the  rates  which  are  charged  from 
a  coal  siding  can  be  seen  at  the  station  where  the  general  mer- 
chandise traffic  of  the  district  is  conducted,  and  where  persons 
interested  in  knowing  the  charges  for  coal  might  be  expected 
to  go  in  order  to  obtain  the  information  which  they  sought. 
In  our  opinion,  the  14th  section  of  the  Act  of  1873  does  apply 
to  rates  charged  for  the  carriage  of  coal  from  a  siding,  and  we 
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think  the  London  and  North  Western  Company  should  pay 
the  costs  of  this  application  (^). 


(*)  For  previons  decisiona  upon  other 
portions  of  the  14th  section,  see  Bailey 
T.  London,  Chatham  and  Dover  Ry, 
Co.,  ante,  p.  99,  and  Perkins  t.  Lon- 
don and  North  Wettem  Ry.  Oo,^ 
ante,  Vol  L  p.  327. 

In  the  report  of  the  select  committee 
on  Railway  Companies  Amalgamation 
(p.  zzxviii),  reference  is  thus  made  to 
the  snhject  of  the  pnhlication  of  rates, 
and  the  great  valne  and  importance 
of  the  sahseqnent  enactment  in  the 
above  14th  section  is  clearly  shown  :— 
''The  next  improvement  soggcsted  is 
the  publication  of  rates,  inclading 
notice  of  changes  and  publication  of 
lists  of  distances.  Great  stress  has 
been  laid  on  this  proposal  by  many 
witnesses  both  before  the  Royal  Com- 
mission and  before  the  present  com- 
mittee ;  and  the  committee  has  received 
evidence  as  to  the  system  adopted  in 
other  coontries.  The  Royal  Commis- 
sion recommend  that  the  companies 
should  be  compelled  to  exhibit,  when 
required,  at  every  station  a  true  list  of 
the  whole  of  the  fares  and  rates  charged 
from  that  station,  and  to  give  true  in- 
formation as  to  special  contracts,  re- 
bates, drawbacks,  and  other  deductions 
and  advantages.  They  do  not,  how- 
ever, advert  to  the  difficulties  of  pr^ 
paring  and  publishing  any  such  list. 
....  Passenger  fares  are  compara- 
tively simple,  and  the  companies  are 
now  required  to  exhibit  at  each  station 
a  list  of  all  the  fares  from  that  station 
to  every  place  for  which  tickets  are 
there  issued.  But  with  rates  for  goods 
it  is  very  different  There  are  distinc- 
tions of  all  sorts.  There  are  the  rates 
to  each  station  on  the  company's  own 
line ;  there  are  the  rates  to  every  sta- 
tion on  the  lines  of  every  other  com- 
pany to  which  the  company  book,  and 
those  rates  will  vary  according  to  the 


arrangements  made  by  the  company 
with  every  other  company  over  whose 
lines  the  goods  are  carried.  There  are 
the  seven  or  eight  classes  of  goods,  for 
which  the  company  charge  different 
rates.  There  are  tiie  equal  mileage 
rates,  where  the  principle  of  equal 
mileage  is  adopted,  and  the  special 
rates  charged  in  the  more  nnmeroos 
cases,  where  sea  or  other  competition 
induces  the  company  to  charge  special 
rates;  and  there  are  the  nnmeroos 
cases,  still  less  reducible  to  principles 
or  rules  capable  of  general  statement, 
where  the  companies,  in  consideration  of 
large  and  constant  custom,  or  for  other 
reasons,  make  specially  favourable  bar- 
gains with  particular  traders;  and,  in 
addition  to  all,  there  are  the  terminal 
chai^ges,  which  are  almost  entirely  in 
the  discretion  of  the  railway  conn 
pani^ 

**  The  result  of  this  is,  that  the  rates 
in  the  case  of  all  the  great  companies 
are  numbered  by  millions,  and,  as  tha 
practice  of  through  rates  and  through 
booking  extends,  are  likely  to  increase 
still  further.  In  addition  to  this,  they 
are  constantly  varying  with  the  vary- 
ing circumstances  of  trade  and  of  rail- 
way policy. 

"  On  the  other  hand,  the  case  of  tbt 
public  against  the  railway  companies 
is  a  very  strong  one.  They  are  mono- 
polists, who  are  unlimited  in  their 
charges  for  carriage,  except  by  the 
parliamentary  maximum,  and  who  are 
restricted  by  no  definite  limit  whatever 
as  regards  terminal  charges ;  these  two 
charges  they  mix  up  together,  and 
under  the  present  system,  they  do  not 
separate  them.  They  are  practicalljr 
under  no  restriction,  except  that  of 
their  own  interest,  which  may  not  b« 
the  same  as  that  of  the  public ;  thejr 
claim  and  exerciae  the  right  to  vary 


BOOKS  OF  BATES. 


175 


their  charges  to  any  extent  they  please, 
within  the  parliamentary  maximnm; 
to  faTOor  one  place  or  one  description 
of  trade  at  the  expense  of  another ;  to 
charge  high  rates  for  short  distances, 
and  low  rates  for  long  distances ;  or  to 
charge  two  different  rates  for  the  same 
service,  if  they  think  it  to  their  interest 
to  do  so ;  and  not  only  do  they  claim 
to  exercise  all  these  powers,  bat  they 
refuse  to  tell  the  public  how  they  exer- 
cise them,  or  why  they  exercise  them. 
....  The  remedies  given  by  the  Rail- 
way and  Canal  Traffic  Act,  1854,  mnst, 
under  such  circumstanoes,  fail  for  want 

of  the  requisite  knowledge If 

the  companies  are  dealing  fairly,  it  is 
to  their  interest  to  court  observation 
and  criticism,  and  to  give  the  public 
all  possible  information  about  their 
charges,  and  their  reasons  for  making 


them;  and  there  appears  to  be  no 
reason  why  they  should  not  freely  give 
to  every  trader  making  inquiry  the 
same  knowled^  or  information  which 
they  must  necessarily  give  to  every 
clerk  or  station-master  who  is  em- 
powered to  charge  rates;  or  why  they 
should  not  frame  a  scale  distinguishing 
between  terminal  charges  and  mileage; 
or  why,  lastly,  they  should  not  be 
bound  to  furnish  in  writing,  on  the 
application  of  the  Board  of  Trade,  or 
of  some  competent  authority,  such  as 
the  commission  referred  to  below,  their 
reasons  for  making  any  charge,  which 
is  complained  of,  either  as  being  ex- 
ceptionally high  or  exceptionally  low, 
or  otherwise  unfair,  either  to  the  per- 
son or  class  of  persons  paying  it,  or  to 
any  other  persons,  or  to  any  particular 
place  or  trade." 


1876. 

Habbobne 
By.  Co. 

V, 

London 

AND  North 

Westbbn 

By.  Co. 


[Solicitors  for  the  applicants:   Wilhins  ^  Blyth. 
Solicitor  for  the  defendants :  Roberts,'] 
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^aysi,  The  Tafp  Vale  Railway  Company 

June  8, 
1876.  V. 


The  Rhymney  Railway  Company. 

Arbitration — JRnnninff  Powers — Affording  laoUities  for  Traffic — Regulatum 

ofRailwayi  Act,  1873,  t.  S^OoMts. 

The  R.  Railway  Company  had  rnnning  powers  over  part  of  the  T.  Railway 
to  P.  Janction  (whence  a  line  leased  and  worked  by  the  T.  Company  ran  to  P. 
Docks),  and  they  were  bonnd  by  statute  to  delirer  traffic  destined  for  P.  Docks 
into  the  sidings  of  the  T.  Company  at  the  said  janction ;  the  remuneration  for 
the  exercise  of  snch  running  powers  was  to  be  the  payment  of  a  mileage  rate  in 
respect  of  the  part  of  the  T.  Company's  line  run  oyer. 

Held,  that  the  distance  in  respect  of  which  payment  was  to  be  made  ought  to 
be  calcuhited  up  to  the  point  which  the  trucks  reached  when  deUrered  by  the 
R.  Company  into  the  sidings  of  the  T.  Company,  and  not  to  the  point  of  janction 
at  P. 

The  T.  Company  were  required  by  act  of  parliament  to  afford  for  the  R.  Com- 
pany's traffic,  to  and  from  P.  Docks,  ''^accommodation,  facilities  and  coDTeniences 
....  equal  in  all  respects  to  the  accommodation,  facilities  and  conreniences  from 
time  to  time  afforded  ....  for  any  other  traffic"  at  the  same  places,  "and  in  all 
respects  to  conduct,  forward,  carry  on  and  accommodate  all  such  traffic  with  equal 
expedition,  and  on  equal  terms  with  and  as  well  as  if  it  were  their  own  proper 
traffic;"  and  it  was  by  the  same  act  further  enacted  that  "the  extent  and  quality 
of  the  accommodation,  facilities  and  conyeniences  to  be  so  afforded  ....  and  the 
terms  and  conditions,  pecuniary  and  otherwise,"  on  which  the  same  should  be 
afforded,  should,  in  case  of  difference,  be  settled  by  arbitration. 

The  T.  Company  applied  to  the  Commissioners  under  the  Regulation  of  Rail- 
ways Act,  1878,  s.  8,  to  hare  pecuniary  terms  settled  for  accommodation  afforded 
the  R.  Company  by  shunting  engines  at  P. 

Held,  that  as  the  same  service  was  performed  for  all  traffic  on  the  P.  line,  there 
was  no  reason  why  the  R.  Company's  traffic  should  be  subjected  to  a  special 
charge,  and,  moreover,  that  a  working  expense  incidental  to  transport  was  not 
accommodation  of  the  sort  contemplated  by  the  act  to  be  specially  paid  for  by 
the  R.  Company. 

The  applicants  having  failed  in  a  lai^  portion  of  their  case,  they  were  allowed 
only  one-fourth  part  of  their  costs. 

This  was  an  application  to  the  Commissioners  by  the  Taff 
Yale  Railway  Company,  imder  the  8th  section  of  the  Regula- 
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tion  of  RaUways  Act,  1873  (*),  to  settle  differences  wticli 
had  arisen  between  themselves  and  the  Rhymnej  Railway 
Company. 

The  application  contained,  amongst  others,  the  following 
paragraphs : — 

1.  The  Taff  Vale  Railway  Company  have  a  line  of  railway 
from  Merthyr  to  Cardiff.  The  Rhymney  Railway  Company 
have  a  line  of  railway  from  Rhymney  which  joins  the  said  line 
of  the  Taff  Vale  Railway  Company  at  Walnut  Tree  Bridge. 

2.  A  line  of  railway,  leased  and  worked  by  the  Taff  Vale 
Railway  Company,  runs  from  Penarth  Harbour  and  Docks, 
and  joins  the  said  line  of  the  Taff  Vale  Railway  Company 
between  Walnut  Tree  Bridge  and  Cardiff,  at  a  point  called 
Penarth  Junction. 

3.  The  Rhymney  Railway  Company  have  power  to  use  the 
line  of  the  Taff  Vale  Railway  Company  from  Walnut  Tree 
Bridge  to  Penarth  Junction,  but  their  traffic  from  Penarth 
Junction  to  Penarth  Harbour  and  Docks,  destined  for  Penarth 
Harbour  and  Docks,  is  conveyed  by  the  Taff  Vale  Railway 
Company. 

4.  In  the  transmission  of  the  Rhjrmney  Railway  Company's 
traffic  to  Penarth  Harbour  and  Docks,  it  becomes  jiecessary  to 
use  certain  sidings  to  Penarth  Junction. 

6.  The  Taff  Vale  Railway  Company  claim  to  be  entitled  to 
compensation  for  the  accommodation,  facilities  and  convenience 
afforded  by  these  sidiogs,  and  have  sent  in  an  account  claiming 
a  large  sum  for  the  same*  The  Rhymney  Railway  Company 
deny  their  liability  to  pay  more  than  a  mileage  rate  upon  the 
through  line  of  railway,  and  deny  the  Taff  Vale  Railway  Com- 
pany's right  to  include  the  said  sidings  in  the  computation  of 
mileage. 

10.  The  Taff  Vale  Railway  Company  apply  to  the  Railway 
Commissioners,  under  the  above-mentioned  act,  for  an  order  to 
refer  the  said  difference  to  the  Commissioners  for  their  decision^ 
in  lieu  of  being  referred  to  arbitration. 

The  matters  upon  which  the  dispute  between  the  companies 
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1875.        arose  were  regulated  by  the  12th,  18th  and  20th  sectionff  of 
Taff  Vale   the  Penarth  Harbour,  Dock  and  Railway  Leasing  Act,  1863, 

i,.  '  which  were,  so  far  as  material,  as  follow  : — 
^R™Co  '  Sect.  12.  "  Notwithstanding  anything  in  the  acts  relating  to 
the  company  [t.  e.  the  Penarth  Harbour,  Dock  and  Railway 
Company],  or  the  Taff  Yale  Railway  Company,  it  shall  not  be 
lawful  for  the  company,  or  the  Taff  Vale  Railway  Company,  to 
levy  in  respect  of  articles  conveyed  upon  their  railways  by  the 
Rhymney  Railway  Company,  their  lessees  or  assigns,  between 
the  junction  known  as  the  Walnut  Tree  Junction  and  the  sidings 
at  the  junction  known  as  Penarth  Junction,  any  higher  rate  of 
toll  than  a  mileage  rate  for  the  actual  distance  on  the  company's 
railway,  and  on  the  Taff  Vale  Railway  between  those  sidings  and 
the  first-named  junction,  except  that  a  fi*action  of  a  quarter  of  a 
mile  in  the  total  distance  shall  be  deemed  a  quarter  of  a  mile.** 

Sect   18..  '^  From  the  passing  of  this  act,  as  regards  the 

Rhymney  Railway  Company the  company  or  their 

lessees,  from  time  to  time,  shall  afford  for  all  traffic  whatsoerer 
passing  or  intended  to  pass  to  or  from  the  Rhymney  Railway 

over  all  or  any  part  of  the  railways  of  the  company, 

all  proper  and  sufficient  accommodation,  fisu^ilities  and  conveni- 
ences at,  on  and  over  the  railways  of  the  company,  and  the 
stations,  approaches,  works  and  conveniences  connected  there- 
with, equal  in  all  respects  to  the  accommodation,  fiicilities  and 
conveniences  from  time  to  time  afforded  by  the  company  or 
their  lessees,  and  engaged  for  any  other  traffic  on  those  railways, 
and  shall  at  all  times  and  in  all  respects,  conduct,  forward, 
carry  on  and  accommodate  all  such  traffic  with  equal  expedi- 
tion, and  on  equal  terms  witii,  and  as  well  as  if  it  were  their 
own  proper  traffic." 

Sect.  20.  "  The  extent  and  quality  of  the  accommodation, 
&cilities  and  conveniences  to  be  so  afforded  by  the  company  or 

tiieir  lessees  on  and  at  their  railways and  the  terms 

and  conditions,  pecuniary  and  otherwise,  on  which  the  same 
shall  be  afibrded,  shall,  in  case  of  difference  between  the  com- 
pany or  their  lessees  and  the  Rhymney  Railway  Company 

be  from  time  to  time  settied  by  arbitration  under '  The 

Railway  Companies  Arbitration  Act,  1859,'  by  a  single  arbi- 
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irator^  to  be,  if  not  agreed  on  between  the  parties  in  difference,         1875. 
appointed  on  their  or  either  of  their  application  by  the  Board    Taff  Vale 
of  Trade ;  and  in  settling  the  pecuniary  terms,  the  arbitrator  ;,. 

shall  have  regard  to  the  actual  length  of  railway  of  the  com-  ^b|^o7 
pany  or  their  lessees  over  which  the  traffic  is  conveyed,  and  to 
all  other  circomstances  which  may  be  brought  under  his  notice 
by  the  parties  in  difference  or  either  of  them."  The  17th 
section  of  the  Rhymney  Railway  (Cardiff  and  Caerphilly)  Act, 
1864,  enacts  that  ''the  company  [i.e.  the  Rhymney  Railway 
Company]  shall  and  they  are  hereby  required  to  separate 

all  traffic  firom  whatever  source  destined  for  Penarth 

from  traffic  destined  for  Cardiff;  and  the  company  shall,  with 
all  due  and  reasonable  despatch,  convey  and  deliver  so  much 
of  the  said  traffic  as  is  destined  for  Penarth  into  the  sidings  of 
the  Taff  Vale  Railway  Company  at  the  junction  (called  the 
Penarth  Junction)  between  the  Taff  Yale  Railway  and  the 
Penarth  Railway.'' 

The  Rhymney  Company,  by  their  answer,  denied  their  lia- 
bility to  pay  more  than  the  mileage  rate  provided  by  the 
I2th  section  of  the  Penarth  Leasing  Act,  1863,  set  out  above, 
and  also  denied  the  right  of  the  Taff  Yale  Railway  Company 
to  include  the  sidings  in  the  computation  of  such  mileage. 
It  appeared  from  the  evidence  that  the  Rhymney  Company 
sometimes  delivered  their  trucks  into  the  sidings  of  the  Taff 
Yale  Company  at  Penarth  Junction,  as  required  by  the  act,  but 
Sometimes,  when  at  the  time  of  the  delivery  a  train  was  ready 
for  Penarth  Docks,  at  the  request  of  the  Taff  Yale  Company, 
left  them  on  the  main  line.  The  distance  from  Walnut  Tree 
Junction  to  Penarth  Junction  was  just  under  two  miles,  but  to 
the  point  in  the  sidings  reached  by  the  forepart  of  the  Rhymney 
Company's  trains  when  delivered  there,  a  few  yards  over  the 
two  miles,  and  the  Taff  Yale  Company  claimed  to  charge  for 
the  latter  distance,  which  would  give  them  the  benefit  of  the 
short  distance  clause  mentioned  above.  Evidence  was  also 
given  to  show  .that  the  accommodation  of  the  Rhymney  traffic 
had  necessitated  the  construction  of  additional  sidings  on  the 
Penarth  Railway,  which  were  mainly,  but  not  exclusively,  used 
for  that  traffic,  and  that  the  cost  of  shunting  on  the  Penarth 

n2 
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^876.   ^     line,  taking  into  account  bQth  the  Rhymney  and  the  general 
TaffYalb   traffic,  amounted  to  l^d,  per  ton  on  all  goods  moved,  and  on 
'^  these  grounds  the  -  Taff  Yale  Company  contended  that  they 

^R^^^^  were  giving  accommodation  and  facilities  within  the  meaning 
of  the  20th  section  of  the  Penarth  Leasing  Act,  menticmed 
above,  and  that  they  were  entitled  to  remuneration  for  afford- 
ing the  same  in  addition  to  the  mileage  rate.  At  the  hearing 
a  claim  was  endeavoured  to  be  set  up  in  respect  of  services 
rendered  to  the  Rhymney  traffic  at  the  Penarth  Harbour  and 
Docks,  but  the  Court  considered  that  such  a  claim  was  not 
embraced  by  the  terms  of  the  application,  and  it  was  tacitly 
abandoned. 

Matthews,   Q.C.,    and    J.    O,    Griffits    appeared   for  the 
applicants. 

Bidder,  Q.C.,  and  Bompas  for  the  defendants. 

The  Court  took  time  to  consider,  and  on  the  8th  of  June 
delivered  the  following  judgment : — 

The  Taff  Vale  Railway  from  Merthyr  Tydvil  to  Cardiff 
is  joined  at  the  Walnut  Tree  Station  by  a  railway  of  the 
Rhymney  Company,  and  at  a  junction  called  Penarth  Junction 
by  the  railway  from  Penarth  Dock  and  Harbour.  In  1855  the 
Rhymney  Company  were  authorized  to  run  over  the  Taff  Vale 
Railway  from  the  Walnut  Tree  Junction  to  Cardiff  and  the 
Bute  Docks,  but  in  1867,  the  company  meanwhile  having  been 
empowered  to  make  an  independent  line  into  Cardiff  from  Caer- 
philly, Parliament  provided  that  upon  the  opening  of  such  line 
— an  event  which  happened  in  1871 — ^the  Rhymney  Company's 
power  of  running  over  the  Taff  line  as  far  as  Cardiff  should 
cease,  and  their  running  powers  from  Walnut  Tree  Junction 
extend  no  further  than  to  Penarth  Junction.  Penarth  is  in  the 
immediate  vicinity  of  Cardiff,  and  in  1863  the  Penarth  Railway 
was  leased  in  perpetuity  to  the  Taff  Vale  Railway  Company, 
but  care  was  taken  of  the  interests  of  the  Rhymney  Company 
by  providing  in  the  Leasing  Act,  by  sections  18  and  19,  that 
the  lessees,  the  Taff  Vale  Company,  should  afford  the  Rhymney 
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traffic  for  Penarth  all  requisite  accommodation,  facilities  and 
conveniences  both  on  the  Penarth  Railway  and  at  the  Penarth 
Docks*  In  1864  the  Rhjmney  Company  obtained  their  sepa- 
rate line  to  Cardiff,  and  the  interests  of  the  Taff  Yale  Company 
and  of  the  Penarth  trade  coming  then  in  their  turn  under 
consideration,  provision  was  made  requiring  the'Khymney 
Company,  as  soon  as  their  line  to  Cardiff  should  be  opened,  to 
separate  at  Caerphilly  all  traffic  for  Penarth,  and  to  forward  it 
with  all  despatch  to  Penarth  Junction  and  there  deliver  it  into 
the  sidings  of  the  Taff  Yale  Company.  Thus  what  at  first 
had  been  a  privilege  of  the  Rhymney  Company — the  right  of 
running  over  the  Taff  Railway  and  taking  up  and  satting  down 
traffic  at  Penarth  Junction — was  converted  into  an  obligation, 
and  since  1871,  when  their  line  to  Cardiff  was  completed  and 
opened,  they  have  been  bound  to  perform  the  duty  imposed 
upon  them  by  the  Act  of  1864,  section  17,  as  regards  all  traffic 
on  their  railway  destined  for  Penarth  and  its  docks  and  har- 
bour. The  Rhymney  Company  pay  the  same  tolls  to  the  Taff 
Yale  Company,  for  the  user  of  the  latter  company's  line  firom 
Walnut  Tree  Junction,  that  would  be  paid  if  the  goods  they 
carry  were  carried  by  the  Taff  Yale  Company  instead;  and 
under  the  Penarth  Act  of  1863,  which  makes  the  Penarth  line 
and  the  lines  of  the  Taff  Yale  Company  one  line  for  all  tolls 
and  charges,  the  Rhymney  Company  are  only  to  be  charged 
mileage  rates  for  actual  distance  upon  any  articles  they  convey 
between  Walnut  Tree  Junction  and  the  sidings  at  the  Penarth 
Junction, — ^in  other  words,  they  may  not  be  charged  short  dis- 
tance rates  for  going  a  short  distance  over  the  Penarth  Railway 
or  the  Taff  Yale  Railway.  By  the  Penarth  Act  of  1863,  sec- 
tion 20,  the  terms  and  conditions,  pecuniary  and  otherwise,  on 
which  the  accommodation  spoken  of  in  sections  18  and  19  shall 
be  afforded  by  the  Taff  Yale  Company  to  the  Rhymney  Com- 
pany are,  in  case  of  difference  between  the  two  companies,  to 
be  settled  by  arbitration,  and  the  differences  referred  to  us  are — 
Ist,  a  claim  on  the  part  of  the  Taff  Yale  Company  to  charge 
the  Rhymney  Company  l^d.  per  ton  for  accommodation 
afforded;  and  2nd,  a  claim  on  the  part  of  the* same  company  to 
include  the  sidings  at  Penarth  Junction  in  computing  the  mile^ 
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age  rate  for  actual  distance  run  over  their  lines  by  the  Rhymney 
Company.    The  accommodation  for  which  the  Taff  Yale  Com* 
pany  claim  to  have  pecuniary  terms  settled  is  that  afforded  by 
shunting  engines  at  Penarth  at  an  estimated  cost  of  1  J</.  per 
ton  on  all  goods  moved  on  the  Penarth  Railway.     The  traffic 
is  for  the  most  part  a  down  traffic  in  coal,  and  such  of  this 
coal  as  is  first  handled  by  the  Rhymney  Company  is  delivered 
to  the  Taff  Vale  Company  at  Penarth  Jimction,  and  con* 
veyed  thence  by  the  latter  company  at  their  current  rates  and 
charges  to  the  Penarth   Harbour  and  Docks.     These  rates 
are  paid  by  the  fi:«ighters  of  the  coal,  the  traffic  ceasing  to 
be  Rhymney  traffic  after  delivery  over  to  the  Taff  Vale  Com- 
pany, and  as  the  latter  shunt  in  no  other  way  for  those 
freighters  than  they  do  for  all  other  fi*eighters  and  customers 
on  their  lines,  there  seems  no  reason  why,  the  service  being 
similar,  they  should  make  a  charge  for  shunting  in  the  single 
case  of  coal  received  for  carriage  firom  the  Rhymney  Com- 
pany.   We  think  the  service  mentioned  must  be  considered 
as  covered,  as  is  usual,  by  the  mileage  charge,  and,  moreover, 
that  a  working  expense  as  shunting  almost  incidental  to  trans- 
port is  not  accommodation  of  the  sort  contemplated  by  the 
Leasing  Act  of  1863,  as  a  possible  subject  for  pecuniary  terms 
between  the  two  companies.    Mention  was  made  at  the  hearing 
of  the  tonnage  rate  being  claimed  not  for  shunting  only,  but 
also  for  general  accommodation  found,  as  shown  by  the  length 
of  the  sidings  at  Grangetown  Junction  and  Penarth,  and  by 
die  more  or  less  entire  appropriation  to  Rhynmey  traffic  of  two 
or  three  sidings  at  Penarth  Junction,  but  we  were  not  iumished 
with  any  definite  information  as  regards  the  extent,  or  quality 
or  cost  of  this  accommodation,  nor  as  to  its  coming  in  other 
respects  within  the  sections,  and  we  must  decide  against  the 
allowance  of  this  claim.     With  regard  to  the  other  daim,  or 
difference  as  to  the  distance  for  which  a  mileage  rate  may  be 
charged,  we    have  already  mentioned    that  fix>m    1871  the 
Rhymney  Company  have  been  bound  under  their  Act  of  1864 
to  deliver  the  coal  for  Penarth  into  the  sidings  of  the  Taff.  Vale 
Company  at  Penarth  Junction.    It  is  quite  dear  that  the 
sidings  referred  to  are  those  on  the  Penarth  Railway.    Ths 
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right  to  Include  for  the  purpose  of  charging  mileage  the  distance 
on  that  line  between  the  junction  anil  the  sidings  is  recognized 
by  the  Act  of  1863^  section  12^  and  in  the  following  jear^  in 
1864^  Parliament  made  it  the  duty  of  the  Rhymney  Company 
from  the  date  of  the  opening  of  their  separate  line  to  Cardiff 
not  only  to  carry  between  those  points,  but  also  to  convey  and 
deliver  into  the  sidings.  There  is  no  distinction  between  main 
line  and  side  lines,  or  lines  used  as  sidings,  for  counting  the 
length  of  a  journey ;  and  if  in  the  performance  of  their  statutory 
duty  the  Rhynmey  Company  run  over  more  than  two  miles  of 
the  lines  worked  by  the  Taff  Vale  Company,  they  should  pay 
mileage  accordingly.  On  the  other  hand,  if  for  the  convenience 
of  the  Taff  Yale  Company  the  running  of  the  coal  into  the 
sidings  is  dispensed  with,  and  the  place  at  which  the  Taff  Vale 
Company  desire  the  coal  to  be  left  by  the  Rhymney  Company, 
in  order  to  its  being  forwarded  on  to  Penarth,  is  between  the 
junction  and  the  sidings,  which  is  short  of  two  miles,  mileage 
for  a  greater  distance  than  two  miles  cannot  be  charged.  The 
accoimt  commencing  in  1871,  when  the  Taff  Vale  Company 
first  made  the  claim  to  charge  for  more  than  two  miles,  and 
when  the  obligation  to  run  into  the  sidings  first  became  opera- 
tive, should  be  revised  in  accordance  with  this  decision.  The 
applicants  having  &iled  in  a  large  portion  of  their  case,  we 
think  that  it  is  sufficient  to  allow  them  one-fourth  part  of  their 
costs. 


1876. 
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[Solicitors  for  the  applicants :  Field,  Roscoe  §•  Co.,  agents  for 

Benjamin  Matthews,  Cardiff. 
Solicitors  for  the  defendants:  Bischoff,  Bompas  ^  Bischoff.'] 
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Bell  (Tbadikg  under  the  Name  of  Pebks  &  Sons)         June  7, 21, 

1876. 

r.  


The  London  and  North  Western  Railway  Company, 

AND 

Bell  (Trading  under  the  Name  of  Perks  &  Sons) 

V. 

The  Midland  Railway  Company* 

Undue  Prrferenoe —Staves  and  DeaU-^Rehatee-'Bailway  and  Canal  Traffle 

Act,  1854, 9.  2. 

The  N.  W.  Railwaj  Company  had  a  station  at  B.,  connected  by  branch  lines 
of  their  own  with  the  premises  of  certain  traders  there.  The  company  charg^ 
the  same  station  to  station  rates  between  other  places  and  any  part  of  B.  to  which 
their  lines  extended.  The  traders  at  B.  hanled  the  tracks  containing  their  own 
goods  between  the  company's  station  and  their  own  premises,  loading  and 
unloading  tiiem  npon  the  hitter.  The  company  allowed  them  a  rebate  on  the 
station  to  station  rates  of  4|i.  per  ton  in  respect  of  haulage,  and  9d.  per  ton  in 
respect  of  loading  and  unloading  deals  and  stayes.  Upon  the  application  of  a 
trader  at  B.,  dealing  in  deals  and  stayes,  whose  premises  were  not  connected 
with  the  company's  lines,  and  who  complained  that  these  allowances  were 
ezceasire,  and  amounted  to  an  undue  preference  of  the  first-mentioned  traders  : — 

£feld,  that  this  allowance  of  4\d.  could  not  be  justified  if  it  related  simply  to 
haulage,  but  was  not  excessiye  if  the  conyenience  of  haying  the  trucks  loaded  and 
unloaded  off  the  company's  lines  and  premises  was  taken  into  consideration,  and 
that  the  allowance  of  9d,  for  loading  and  unloading  deals  and  staves  was  excessiye 
and  must  be  reduced  to  i^d. 

This  was  a  complaint  of  a  contravention  of  section  2  of  the 
Bailway  and  Canal  Traffic  Act,  1854,  asking  for  an  order 
enjoining  the  London  and  North  Western  Bailway  Company 
and  the  Midland  Railway  Company  to  desist  from  giving  an 
undue  preference  to  Messrs.  Bass,  Batcliff  &  Gretton,  AUsopp 
&  Sons,  Ind  Coope  &  Co.^  Thomas  Salt  &  Co.,  the  Burton 
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Brewery  Companj,  and  Joseph  Nunneley,  in  the  conyeyance 
of  staves  and  deals  to  Burton-on-Trent. 

The  applicant  had  obtained  a  rule  itt^t  in  the  Court  of 
Common  Pleas  in  November,  1871,  under  the  provisions  of 
the  Bailway  and  Canal  Traffic  Act,  1854.  In  April,  1872, 
cause  was  shown,  when  the  rule  was  enlarged  and  all  and 
every  matters  of  the  rule  were  referred  to  an  arbitrator.  In 
September,  1873,  the  Begulation  of  Bailways  Act,  1873,  came 
into  force.  Since  that  time  negotiations  for  an  arrangement  to 
carry  on  the  proceedings  under  that  act  by  consent  were  set  on 
foot,  but  the  parties  not  having  been  able  to  agree,  an  applica- 
tion was  made  to  the  Bailway  Commissioners  for  leave  either 
to  commence  or  continue  the  proceedings  before  them.  The 
Commissioners  ordered  that  proceedings  should  be  commenced 
before  them,  and  that  the  evidence,  so  far  as  it  had  been  given 
by  affidavit  filed  in  the  Court  of  Common  Pleas,  might  be  given 
by  affidavit  before  the  Commissioners. 

The  case  against  the  London  and  North  Western  Bailway 
Company  was  alone  gone  into;  the  Midland  Bailway  Company 
having  agreed  to  be  bound  by  the  judgment  in  that  case* 

The  applicant,  Adam  Bell  (trading  under  the  firm  of  Perks 
&  Sons),  was  a  timber  merchant  canying  on  business  at  Burton- 
on-Trent.  The  defendants  were  in  the  habit  of  conveying  by 
their  railways  for  the  applicant  to  the  Burton  station  foreign 
timber,  known  as  "  balks  "  and  deals,  which  are  sawn  up  and 
used  for  building  purposes,  and  foreign  oak  staves  which  are 
extensively  used  by  coopers  and  brewers  in  making  casks. 
The  goods  were  conveyed  to  the  applicant's  premises  Scorn  the 
station  in  carts.  The  defendants  at  their  own  expense  had  laid 
down  rails  up  to  the  premises  of  the  principal  brewers  in  Buxton ; 
and  goods  intended  for  delivery  to  those  brewers,  or  intended 
by  them  for  transport  by  the  railway,  were  forwarded  in  the 
trucks  direct  to  or  firom  the  premises.  These  brewers  were 
formerly  large  customers  of  the  applicant  for  deals  and  staves, 
but  now  obtained  them  by  rail  direct  to  their  premises.  The 
charge  to  the  Burton  railway  station,  and  to  the  extremities  of 
the  various  branch  lines,  was  a  uniform  tonnage  rate,  chaxged 
equally  to  the  brewers  and  to  the  applicant.    If  the  brewers 
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hanled  their  goods  between  the  station  and  their  premises  bj 
their  own  locomotives,  thej  were  allowed  a  rebate,  off  the  uniform 
rate,  of  4i<f.  per  ton;  and  if  thej  loaded  and  unloaded  the  trucks, 
they  were  allowed  a  rebate  of  9d.  per  ton. 

fFills,  Q.C,  and  F.  M.  Whiter  for  the  applicants. 

The  terminal  services  are  optional  in  the  one  case  and  not  in 
the  other;  the  allowance  of  9<f.  made  by  the  defendants  for 
such  optional  service  is  extravagant  and  unreasonable. 

Popty  Q.C.,  and  J.  C.  Carter^  for  the  defendants. 

It  is  not  a  case  in  which  one  trader  is  preferred  to  another 
in  the  same  description  of  traffic;  the  brewers  are  not  dealers 
in  timber,  but  consumers  only.  The  preference  intended  in 
the  Railway  and  Canal  Traffic  Act  is  the  preference  of  one 
trader  over  another  in  the  same  description  of  business,  where 
there  is  a  competition  of  interest,  not  a  preference  shown  to  the 
consumer  over  the  trader (^). 

The  Court  subsequently  delivered  the  following  judgment : — 

This  is  a  complaint  of  undue  preference  caused  by  the  arrange- 
ments of  the  two  companies  for  the  delivery  of  traffic  to  and 
fix>m  their  stations  in  Burton-upon-Trent.  The  companies 
have  laid  down  branch  lines  from  their  stations  and  sidings  to 
difierent  parts  of  the  town,  and  the  station  to  station  tonnage 
rates  at  which  they  carry  goods  between  Burton  and  other 
places,  are  the  same  for  aU  parts  of  the  town  to  which  there  is 
access  by  rail,  no  extra  charge  being  made  for  the  distance 
between  the  station  and  any  point  on  the  branch  lines.  The 
branch  lines  are  laid  down  in  directions  which  take  them  past 
the  premises  of  the  principal  brewers,  and  the  connection  by 
rail  with  these  premises  is  made  complete  by  private  lines. 
Perks  &  Sons,  the  complainants,  are  a  firm  of  timber  mer- 
chants, whose  premises  are  not  upon  a  branch  line,  and  their 
goods  can  only  be  transported  to  and  from  the  station  by 
cartage.     The  plan  of  making  no  additional  charge  for  the 
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(■)  Evidence  was  giren  as  to  the  cost  of  loading  and  unloading  deals  and  itafes. 
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mileage  of  the  branch  lines  is  an  advantage  to  those  in  whose 
favour  it  operates^  but  Perks  &  Sons  do  not  complain  of  this 
as  giving  a  preference  which  is  undue  or  unreasonable  imder 
the  circumstances.  The  complaint  thej  make  is  as  follows. 
The  companies  may  be  said  not  themselves  to  work  the  branch 
lines  in  Burton.  The  haulage  between  their  stations  and 
sidings^and  the  breweries,  is  done  hj  the  brewers  with  their  own 
engines,  and  for  doing  this  they  are  aUowed  by  the  companies, 
off  the  goods  rate,  a  drawback  of  4^d,  per  ton.  The  loading 
and  unloading  of  the  waggons  and  trucks  is  also  done  by  the 
brewers  and  at  their  works,  instead  of  at  the  station  and  by 
railway  porters,  and  for  this  a  drawback  of  9d,  a  ton  is  allowed. 
These  drawbacks  are  alleged  to  be  excessive,  and  to  give  an 
undue  advantage  to  those  who  benefit  by  them.  It  is  urged 
that,  though  a  railway  company  whose  goods  rates  cover  the 
performance  of  various  services  may  be  right  not  to  make,  and 
indeed  may  not  be  entitled  to  make,  the  full  charge  in  cases 
where  they  are  relieved  from  the  performance  of  one  or  more 
of  those  services,  the  amount  deducted  ought  not  to  be  more 
than  commensurate  with  the  expense  saved  to  the  railway  com- 
pany; and  it  is  asserted  that  in  this  case  that  limit  has  not 
been  observed,  and  that  the  companies  do  not  receive  &11  value 
for  the  rebates  granted  by  them. 

The  companies  put  in  as  part  of  their  answer  to  the  com- 
plainants' application  the  affidavits  of  their  general  managers 
filed  in  the  Court  of  Common  Pleas  in  a  cause  between  the  same 
parties  in  1872;  and  in  the  11th  paragraph  of  Mr.  Findley's 
affidavit  for  the  North  Western,  and  the  9th  paragraph  of 
Mr.  AUport's  for  the  Midland  Railway  Company,  it  is  clearly 
shown  that  9d,  per  ton  is  the  rebate  for  loading  or  unloading 
the  railway  trucks,  and  A^d,  the  rebate  for  the  hauling  of  the 
trucks  between  the  sidings  and  the  breweries,  which  the  com- 
panies would  otherwise  have  to  do  by  their  own  shunting 
engines.  They  desired,  however,  at  the  hearing  before  us 
that  we  would  consider  that  not  only  are  they  saved  much  ex- 
pensive work  in  return  for  the  rebates,  but  that  the  brewers,  in 
addition,  provide  to  a  large  extent  station  room  for  their  own 
traffic. 
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The  first  Burton  Branch  Act  was  in  1859,  and  the  rebates 
are  probably  the  same  now  as  they  have  always  been.  It  did 
not  appear  at  the  hearing  in  what  manner  the  figures  were 
originally  arrived  at,  and  we  have  therefore  looked  carefiilly 
into  the  evidence  to  see  what  are  the  precise  services  transferred 
firom  the  companies,  and  what  expenses  they  are  saved  by  the 
transfer. 

The  trucks  to  be  hauled  over  the  branch  lines  are  sorted  and 
arranged  by  the  companies  on  their  sidings  ready  for  removal, 
but  this  is  not  the  only  terminal  service  included  in  the  tonnage 
rate.  Hauling  and  loading  and  unloading  are  also  included, 
and  under  ordinary  circumstances  such  work  would  be  done  at 
the  station,  and  the  station  would  have  to  be  large  enough  for 
all  the  traffic  of  which  it  disposes.  Burton  is  in  this  respect 
peculiar.  There  the  brewers  haul  their  trucks  away,  and  load 
and  unload  them  on  their  own  premises,  saving  the  railway 
companies  the  great  expense  they  would  be  put  to  in  finding 
sufficient  room  if  all  the  work  at  present  distributed  amongst 
the  breweries  had  to  be  concentrated  at  the  stations.  If  4id. 
a  ton  is  allowed  for  simply  hauling,  it  seems  to  us  too  much. 
The  locomotive  expenses  of  a  goods  train  do  not  average  1^. 
a  mile  with  a  iuU  load,  and  could  not  amount  to  as  much  as 
4^d,  a  ton  upon  branches  not  exceeding  one  mile  in  length, 
even  with  such  causes  of  increased  cost  as  working  in  and  out 
of  sidings  and  drawing  light  loads  over  short  distances.  But  it 
does  not  seem  to  us  too  much,  nor  yet  too  little,  if  it  represents 
in  addition  the  value  to  the  companies  of  being  able  to  discharge 
their  loaded  trucks  outside  their  station,  and  in  the  goods' 
yards  of  other  persons,  and,  so  considered,  this  rebate  is  no  pre- 
judice to  anyone  and  is  part  of  a  traffic  arrangement  of  general 
convenience  and  economy. 

There  is  no  other  service  included  in  the  goods  rate  and 
which  the  companies  are  relieved  of,  except  loading  and  un- 
loading, and  the  rebate  of  9d,  applies  specially  to  this.  Staves 
for  casks  and  deals  are  the  chief  import  of  Perks  &  Sons,  and 
as  brewers  can  and  do  import  the  same  articles  for  their  own 
consumption,  lower  rates  in  fiivour  of  some  of  them  tend  not 
only  to  restrict  the  trade  of  the  complainants,  but  also  to 
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depress  unduly  the  terms  on  which  thej  can  supply  those  with 
whom  thej  do  business.  Now  they  contend  that  stares  and 
deals  can  be  unloaded  for  2d.  a  ton,  and  that  to  allow  9d,  for 
the  service  is  in  effect  to  reduce  bj  the  difference  between  2d, 
and  9d.  the  rates  at  which  the  companies  carry  timber  for  the 
brewers,  below  the  rates  charged  to  the  complainants.  We  think 
that  the  sum  per  ton  which  it  would  actually  cost  the  railway 
companies  to  load  and  unload  railway  trucks  with  goods  of 
this  kind  would  be  considerably  under  9if.,  and  we  are  not 
prepared  to  value  the  service  at  more  than  half  of  so  high  a 
figure. 

If  we  are  right  in  this  conclusion,  the  oomplainantB  are  sub- 
jected to  an  undue  prejudice  and  disadvantage  in  being  charged 
4i£f.  more  per  ton  for  the  carriage  of  staves  and  deals  than  the 
brewers ;  and  the  order  we  shaU  make  will  be  that  if  the  com- 
panies continue  to  allow  rebates  to  the  amount  of  1«.  l^J.  to 
the  latter,  the  rates  at  which  staves  and  deak  are  carried  for 
the  complainants  must  be  reduced  4id.  a  ton,  and  that  they 
shall  be  paid  the  costs  of  their  application. 


[Solicitors  for  the  applicant :  Pater  son.  Snow  tf  Bumey — ^for 
J.  Perks,  Burton. 

Solicitor  for  the  London  and  North  Western  Railway  Com- 
pany: R.  T.  Roberts. 

Solicitors  for  the  Midland  Railway  Company :  Beak, 
Marigold  8f  Beale.'] 
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The  Great  Westeen  Railway  Company.  — 

Tkrthtgh  Ratu — AUemate  Bovtet^Divenion  of  Tn^ffic^-Reoionable  Ihcili- 
tieg—Delay-^Bailwaff  and  Canal  Traffio  Act,  1854,  «.  2^ Regulation  fif 
Hallways  Act,  1878,  m.  11,  26-^Appeal—Mdndamu§. 

There  were  two  roatee  between  C.  and  C.  A.,  the  N.  W.  roate  and  6.  W.  roate. 
The  O.  W.  Company  baring  in  their  own  baade,  at  the  oatiet,  traffic  oonrigned 
bjr  the  N.  W.  route  to  and  from  places  beyond  C,  and  C.  A.  sometimes  diyerted 
snch  traffic  and  carried  it  bjr  their  own  roate,  and  at  other  times  caosed  nndoe 
delay  in  the  deliveiy  thereof  at  C. 

Upon  the  application  of  a  company  owning  a  line,  terminating  at  C,  which 
formed  part  of  the  N.  W.  route,  the  Commissioners  granted  an  order  enjoining 
the  O.  W.  Company  to  afford  to  the  applicants  all  the  facilities  to  which  they 
were  entitled  nnder  the  Railway  and  Canal  Traffic  Act,  1854. 

The  rig^t  to  apply  for  throngh  rates  nnder  sect  11  of  the  Regulation  of  Rail- 
ways Act,  1878,  is  not  confined  to  the  companies  owning  lines  at  the  two  ends  of 
the  through  route,  but  extends  to  an  intermediate  company. 

Held,  faowcTer,  that  an  intermediate  company  whose  traffic  was  worked  by  one 
of  the  terminal  companies,  and  who  had  agreed  that  the  rates  for  through  traffic 
should  be  fixed  by  the  latter,  were  not  the  proper  parties  to  apply.  Whether  when 
a  company  hare  no  rolling  stock  of  their  own  but  their  traffic  is  carried  by  another 
company  they  are  entitled  to  apply  nnder  the  above  section,  quare^*'). 

This  was  an  applicatioD  hj  the  Central  Wales  and  Carmarthen 
Junction  BaHway  Companj  for  the  granting  of  through  rates 
under  the  Regulation  of  Railways  Act^  1873,  s.  11  (*). 

The  Central  Wales  Company  owned  a  line  about  15  miles 
in  length  extending  from  a  point  beyond  Llandilo^  its  point  of 
junction  with  the  London  and  North  Western  Railway  Com- 
pany's line,  to  Abergwilly,  where  it  joined  the  Carmarthen  and 
Cardigan  Company's  line,  and  they  had  access  to  Carmarthen 

(*)  See  Oreenoeh  and  Wemyu  Bay      (No.  8),  p0«f,  p.  227. 
B^.  Cd»  T.  2%e  OaUdanian  By.  Co.         {*)  Ante,  Vol  I.  p.  7. 
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^^'^^'        by  means  of  ranning  powers  over  the  portion  of  the  latter 
Cehtkal     company's  line  extending  between  Abergwilly  and  Carmarthen; 

l^AliKS  AND  c?  • 

Cabmasthkh  ^^7  possessed  no  rolling  stock  of  their  own,  but  provided  the 

*BY.*a)!"     staff  at  the  stations  on  their  line,  the  North  Western  Company 

V.  carrying  their  traffic  in  accordance  with  the  terms  of  an  agree- 

WBamtN     ment  dated  the  29th  of  November,  1867,  and  made  between 

the  Llanelly  Bailway  and  Dock  Company  (of  which  companj 

the  Central  Wales  Company,  so  far  as  regarded  their  railway, 

were  the  successors)  and  the  North  Western  Company. 

The  4th  clause  of  this  agreement  provided  for  a  complete 
system  of  through  booking  and  through  rates  and  fares  for  all 
traffic  to  and  from  the  stations  of  each  company  by  the  lines  of 
*  the  other,  and  the  5th  clause  was  as  follows: — ''In  the  event  qf 
the  North  Western  Company  exercising  their  running  powers, 
the  rates  and  fiures  to  be  fixed  by  the  London  and  North 
Western  Company,  but  if  the  Llanelly  Compai^  object  to  any 
such  rates  and  fares,  then,  after  one  week's  notice,  the  same 
shall  be  referred  to  arbitration  as  hereinafter  provided.'* 

The  line  of  the  Central  Wales  Company  formed  part  of  the 
North  Western  Company's  route  between  the  Craven  Anns 
station,  on  the  Shrewsbury  and  Hereford  line,  and  Carmarthen. 
The  Great  Western  Company,  also,  had  a  route  between  Car- 
marthen and  Craven  Arms  via  Neath  and  Hereford,  which 
was  fifty-three  miles  longer  than  the  North  Western  route. 
Both  the  Great  Western  and  North  Western  Companies 
carried  traffic  from  places  north  and  east  of  Craven  Anns  to 
Carmarthen*  The  Great  Western  Company's  line  extended 
from  Carmarthen  to  Haverfordwest  and  Milford,  the  only 
other  line  in  that  district  being  that  of  the  Pembroke  and 
Tenby  Company,  which  joined  the  Great  Western  Com- 
pany's line  a  short  distance  west  of  Carmarthen.  The  through 
rates  sought  for  by  the  applicants  were  rates  by  the  North 
Western  route  between  places  on  the  North  Western,  Great 
Western,  and  Lancashire  and  Yorkshire  Companies'  lines, 
north  and  east  of  Craven  Arms,  and  places  on  the  Great 
Western  Company's  line  to  Milford,  and  the  Pembroke  and 
Tenby  Company's  line  west  of  Carmarthen,  and  were  calculated 
on  the  scale  of  the  existing  rates  between  such  places  by  the 
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Great  WeBtem  Company's  line.    Notice  of  the  proposed  rates         1875. 

had  been  given  to  the  companies  concerned,  and  no  objection      CsifrTRAL 

had  been  taken  by  any  company  except  the  Great  Western.  Cabvabthbh 

Through  rates  from  places  on  the  Pembroke  and  Tenby  line  to     ^Sr?Go.* 

and  beyond  Craven  Arms  by  the  North  Western  route  were       ^  *• 

.         ,  "^  Gbeat 

abeady  in  existence ;  but  the  applicants  alleged,  and  called     Wbstkbh 

witnesses  to  prove,  that  the  despatch  of  tra£Sc  by  this  route 

was  rendered  impracticable  by  the  behaviour  of  the  defendants, 

who  sometimes  diverted  traffic  consigned  by  the  North  Western 

route  and  carried  it  by  their  own  route,  and  at  other  times 

caused  great  delay  in  the  delivery  of  it  at  Carmarthen.     The 

defendants  denied  these  allegations,  and  contended  that  the 

rates  applied  for,  being  the  same  in  amount  as  those  already  in 

existence,  would  confer  no  benefit  on  the  public;  and  moreover, 

that  the  11th  section  of  the  Regulation  of  Railways  Act,  1873, 

did  not  apply  to  a  company  forming  an  intermediate  section  of 

a  through  route,  but  only  to  the  companies  on  whose  line  the 

traffic  originated  or  terminated. 

Littler,  Q.C.,  and  Dry  den  appeared  for  the  applicants. 

Hon.  A.  Thesiffer,  Q.C.,  and  H.  C,  Saunders  for  the 
defendants. 

On  the  26th  of  June  the  Commissioners  delivered  the 
following  judgment: — 

In  this  case  the  Central  Wales  and  Carmarthen  Junction 
Railway  Company  apply  to  us  to  allow  through  rates  for  the 
carriage  of  traffic  vid  their  line,  between  stations  east  of  Craven 
Arms  and  stations  west  of  Carmarthen.  The  stations  eastward 
to  and  fix)m  which  they  desire  traffic  to  be  forwarded  on  this 
footing  belong  either  to  the  London  and  North  Western,  the 
Great  Western,  or  the  Lancashire  and  Yorkshire  Railway 
Companies,  and  the  stations  to  the  west  are  either  on  the  Great 
Western  line  to  New  Milford,  or  on  the  Pembroke  and  Tenby 
line.  The  traffic  by  the  route  between  Craven  Arms  and  Car- 
marthen, of  which  the  Central  Wales  and  Carmarthen  Junction 
line  ferms  a  portion  fourteen  or  fifteen  miles  in  length,  is 
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_l?I?l_  carried  by  the  London  and  North  Western  Company.    There 

CsffTEAL     is  another  route  between  those  places,  which  goes  round  by 
Walks  AKB  .  . 

Carmabthkm  Neath  and  Hereford,  and  is  the  route  for  traffic  carried  by  the 

Kt.  Co.  Oreat  Western  Company.  It  is  fifty  miles  longer  than  the 
GuAT  other  route.  The  through  rates  proposed  by  the  Carmarthen 
WiflTXRN  Junction  Company  are  the  existing  rates  for  traffic  carried  by 
the  Great  Western  Company.  The  difference  in  distance  is 
considerable,  but  the  Carmarthen  Junction  Company  adopt 
and  apply  to  the  shorter  route  the  rates  in  force  for  the  longer 
one. 

The  company  complain,  in  their  application,  that  as  regards 
through  goods  consigned  by  their  route,  and  forwarded  from 
beyond  Craven  Arms  to  stations  west  of  Carmarthen,  either  oa 
the  Pembroke  and  Tenby  line  or  on  the  Great  Western  line, 
as  for  example  to  Haverfordwest,  the  Great  Western  inter- 
pose such  delays  in  the  transfer  at  Carmarthen  Junction,  that 
freighters  find  it  best  to  use  the  route  which,  though  circuitoos, 
is  run  over  throughout  by  the  Great  Western,  the  result,  as  they 
consider,  being  that  the  public  lose  the  frill  advantage  of  an  alter- 
native route  to  South  Wales,  and  the  complainants  the  receipts 
frt)m  the  passage  of  traffic  unimpeded  in  the  choice  of  course. 
They  say  also  as  regards  traffic  similarly  consigned,  but  going 
the  other  way,  namely,  fit)m  west  to  east,  and  first  fiiom  the 
Pembroke  and  Tenby  line,  that  the  Great  Western  Company 
receiving  such  goods  at  Whiteland  for  delivery  at  Carmarthen 
Junction  take  them  on  instead  round  by  Neath  and  Hereford, 
regardless  of  the  route  indicated  in  the  consignment  notes,  and 
they  put  in  a  long  list  of  instances  of  traffic  so  diverted.  They 
say  it  is  the  same  in  the  case  of  traffic  firom  the  Milford  line  of 
the  Great  Western,  referring  in  particular  to  a  case  last  year, 
in  which  several  truck  loads  of  timber  for  Bury,  in  Lancashire, 
were  specially  consigned  &om  this  line  by  the  short  route,  but, 
notwithstanding,  were  carried  by  the  Great  Western  by  way  of 
Neath  and  Hereford,  and  in  fiict  as  fiur  towards  the  desdnation 
of  the  goods  as  the  line  of  that  company  extended.  In  reply, 
the  Great  Western,  in  the  first  place,  deny  the  existence  of  any 
delay  as  imputed,  except  such  as  is  necessarily  involved  in  tran- 
shipping or  exchanging  traffic  which  is  taken  on  by  diflferent 
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oompanies ;  and  as  regards  the  alleged  diversions^  they  say  that,         1875. 
setting  aside  the  case  of  the  iull  truck  loads  of  timber,  which  is     Cbvtsal 
not  explained,  the  total  quantity  of  goods  diverted  has  been  cabmabtheit 
very  smaU ;  that  the  diverting,  when  it  has  occurred,  has  been     J™;^" 
owing  to  the  small  packages  in  which  they  were  made  up  «. 

getting  intermixed  with  other  goods,  and  that  the  clearing  Wbstxbn 
house  has  credited  the  complainants  with  the  amount  they 
would  have  received  for  their  mileage  had  there  been  no  mis- 
sending.  We  think  it  convenient  to  treat  the  matter  of  these 
complaints  separately  from  the  application  for  through  rates ; 
and  as  it  seems  to  us,  upon  the  evidence,  that  traffic  has  been 
sent  in  a  wrong  direction  not  unfrequently,  and  oftener  than 
would  happen  merely  by  accident,  and  also  that  the  Great 
Western  have  in  several  instances  taken  a  longer  time  than 
reasonable  in  delivering  goods  passing  over  the  line  of  the  Car- 
marthen Junction  Company,  we  shall  enjoin  them,  in  the  terms 
of  the  second  section  of  the  Act  of  1854,  to  affi)rd  in  fixture  to 
the  complainants  all  the  facilities  to  which  that  act  entitles 
them. 

The  application  for  through  rates  is  objected  to  on  two 
grounds.  The  Great  Western  say  that  the  public  have  no 
interest  in  their  being  granted,  and  that  the  Carmarthen  Junc- 
tion Company,  as  an  intermediate  company  on  the  route,  and 
one  with  whom  the  through  traffic  neither  originates  nor  termi- 
nates, are  not  entitled  to  make  request  for  them.  They  also 
object  strongly  to  the  proposal  of  the  applicants  that  the  for- 
warding companies  shall  divide  the  receipts  in  the  proportion 
of  their  mileages,  as  being  inconsistent  with  an  agreement 
made  in  1863  between  the  Great  Western  and  the  North 
Western  Companies,  on  the  subject  of  the  apportionment  of 
receipts  firom  interchanged  traffic  to  and  fix)m  South  Wales. 
The  application  of  the  Carmarthen  Junction  Company  has 
reference  to  traffic  to  and  firom  the  railways  of  the  Lancashire 
and  Yorkshire,  the  London  and  North  Western  and  the  Grreat 
Western  Companies,  and  lists  of  stations  and  rates  accompany 
the  application.  The  rates  are  stated  to  be  precisely  the  same 
as  at  present  in  force,  and  those  from  Pembroke  and  Tenby 
stations  to  apply  abready  as  through  rates  vid  the  Central 
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1875.         Wales  route.     So  far,  therefore,  our  allowance  of  the  rates 

Cgntbal     would   seem   to  be   unnecessary,  but  as  regards   the   Great 

Cabmabthen  Western  stations  west  of  Carmarthen,  through  booking  and 

"^R^^Co  ^     throi'gh  rates  by  that  route  are  not  in  existence,  and  in  some 

V.  respects  it  would  be  for  the  interests  of  the  public  that  they 

Gbeat  .  X-  • 

Westebn  should  be  established  by  an  order  irom  us.  Here  comes  in  the 
second  objection  of  the  Great  Western  Company.  Our  power 
to  grant  and  to  enjoin  railway  companies  to  carry  at  through 
rates  is  given  by  the  eleventh  section  of  the  Act  of  1873,  and 
the  power  is  made  subject  to  certain  conditions,  one  of  which  is 
that  there  shall  first  be  a  request  of  a  railway  company  for  such 
rates.  The  contention  of  the  Great  Western  Company  is  that 
the  Carmarthen  Junction  Company  are  not  a  company  entitled 
to  make  that  request,  and  that  it  can  only  be  made  by  a  com- 
pany at  one  or  other  end  of  a  through  route.  We  do  not 
take  this  view  of  the  section,  and  are  of  opinion  that  the  Car- 
marthen Junction  Company,  as  far  as  their  position  in  regard 
to  the  through  route  is  concerned,  are  in  a  condition  to  make 
the  request.  There  is,  however,  another  ground  upon  which 
we  think  we  ought  not  to  allow  these  rates.  The  Carmarthen 
Junction  Company  have  no  rolling  stock  of  their  own,  and  both 
the  through  and  the  local  traffic  of  their  line  are  carried  by  the 
London  and  North  Western  Company.  This,  by  itself,  might 
not  prevent  them  from  requiring  traffic  to  be  forwarded,  because 
it  might  happen  that  the  company  through  whom  their  receipts 
are  earned  were  not  doing  all  that  was  reasonable  to  develop 
the  line  and  to  take  traffic  by  it.  But  the  difficulty  we  feel  is 
this.  The  London  and  North  Western  Company  work  this  line 
under  the  Llanelly  Agreement  of  the  29th  of  November,  1867, 
and  by  the  5th  article  it  is  provided  that  in  that  case  the  rates 
and  fares  for  through  traffic  shall  be  fixed  by  the  London  and 
North  Western  Company.  According,  therefore,  to  this  article, 
with  the  consent  of  the  Carmarthen  Junction  Company,  or  of 
their  representatives  in  1867,  the  initiative  in  the  settlement  of 
rates  on  this  line  for  through  traffic  belongs  exclusively  to  the 
North  Western  Company ;  and  as  the  Carmarthen  Junction 
Company  have  stated  that  they  have  not  proposed  the  through 
rates  at  the  instance  or  on  behalf  of  the  North  Western,  but 
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quite  independently  of  them^  we  think,  under  the  circumstances,         1876. 
that  the  through  rates  have  not  been  proposed  by  the  proper      central 
parties,  and  that  we  ought  to  decline  the  granting  of  them.  ca^^tbss 

We  shall  make  no  order  about  costs.  Junction 

By.  Co. 

V. 

Great 

Western 

Ry.  Co. 

The  applicants  subsequently  applied  to  the  Commissioners 
to  state  a  case  in  writing  for  the  opinion  of  a  superior  Court, 
in  accordance  with  the  provisions  of  the  26th  section  of  the 
Regulation  of  Railways  Act,  1873  (*).  The  Commissioners 
delivered  the  following  judgment  refusing  the  application: — 

The  Central  Wales  and  Carmarthen  Junction  Railway 
Company  desire  to  appeal  under  section  26  of  the  Regulation 
of  Railways  Act,  1873  (^),  from  our  recent  decision  and  order 
in  the  case  between  their  company  and  the  Great  Western 
Railway  Company.  That  was  a  case  of  through  rates,  and  we 
declined  the  granting  of  them,  as  we  did  not  think,  under  the 
circumstances,  that  they  had  been  proposed  by  the  proper 
parties.  The  questions  for  appeal  are  stated  in  the  notice 
given  of  them  to  be  whether  or  not  according  to  the  true 
construction  of  an  agreement  dated  29th  November,  1867,  and 
made  between  the  LlaneUy  Railway  and  Dock  Company  and 
the  London  and  North  Western  Railway  Company,  the  North 
Western  Company  have  the  exclusive  right  of  fixing  the 
through  rates,  and  whether  the  Central  Wales  Company  were 
not  and  are  not  entitled  to  propose  the  through  rates;  and 
having  had  these  questions  and  what  was  said  in  arguing  them 
under  our  consideration,  we  have  come  to  the  conclusion  that 
they  are  not  questions  upon  which  an  appeal  lies.  We  have 
nowhere  said  or  meant  that  the  North  Western  Company  had 
the  exclusive  right  of  fixing  through  rates,  nor  that  the  appli- 
cants could  not,  in  point  of  law,  propose  them ;  and  as  to  the 
view  taken  by  the  learned  counsel  who  argued  for  the  appellants, 
that  the  Llanelly  Agreement  of  1867  does  not  include  through 
traffic  not  commencing  or  terminating  on  the  Central  Wales 
line,  the  question  whether  it  does  or  not  has  no  connexion  with 

0)  Ante,  Yoll.  p.  12. 
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^875.        any  ground  upon  which  our  decision  was  based,  and  being  no 

Cbntbal     insn-edient  of  that  decision,  nor  a  question  upon  which  we  entve 
Wales  AND        ^       ,    .  .  ^       .   .      *^.      ,  ^«. 

Carmarthen  or  found  it  necessary  to  give  an  opinion,  it  does  not  oror 

^to!^.''     materials  for  an  appeal. 

^  ^'  In  dealing  with  the  matter  of  the  throue^h  rates  referred  for 

Great  .  .    °  ,    ® 

Western  our  decision,  we  were  not  concerned  with  the  construction  ot 
the  Llanelly  agreement,  and  we  simply  found  as  part  of  our 
judgment,  and  as  facts  proved  in  the  case,  that  the  Central 
Wales  Company  have  no  rolling  stock  of  their  own,  and  that 
both  their  through  and  local  traffic  are  carried  by  the  North 
Western  Company,  who  work  the  line  under  the  agreement; 
and  we  then  set  out  the  precise  terms  of  the  agreement,  so  far 
as  it  hands  over  to  the  North  Western  Company  the  initiative 
in  the  settlement  of  rates  on  the  Central  Wales  line  for  through 
traffic.  These  facts  led  us  to  the  conclusion  expressed  in  our 
judgment,  and  that  conclusion  would  be  the  same  in  whatever 
sense  '*  through  traffic  "  is  used  in  the  agreement.  There  is  no 
doubt  or  dispute  as  to  all  through  traffic  being  carried  by  the 
North  Western  Company ;  and  whether  the  expression  in  the 
agreement  **  the  rates  and  fares  to  be  fixed  by  the  London  and 
North  Western"  applies  to  all  such  through  traffic  or  to  part 
of  it  only,  we  should  still  hold  that,  under  the  circumstances, 
the  Central  Wales  Company  were  not  the  proper  parties  to 
propose  through  rates  for  any  of  such  traffic.  Indeed,  if  by 
express  agreement  the  North  Western  Company  are  to  fix 
rates  in  the  first  instance  for  through  traffic  commencing  or 
terminating  on  the  Central  Wales  line,  d  fortiori,  in  our 
opinion,  should  rates  on  through  traffic,  carried  by  the  North 
Western  Company,  but  neither  commencing  nor  terminating 
on  the  line  of  the  Central  Wales  Company,  originate  with 
the  former  company.  No  particular  meaning,  however,  was 
assigned  by  us  to  the  agreement,  and  our  only  decision  was  on 
the  elements  of  fact  in  the  case,  the  agreement  being  mentioned 
as  a  circumstance  proved  before  us  firom  which,  together  with 
other  circumstances,  we  drew  our  inference  of  fact,  as  to 
whether  or  not,  in  our  opinion,  the  Central  Wales  Company 
were  the  proper  parties  to  propose  the  through  rates,  and  this 
was  not  laid  down  as  a  legal  proposition,  but  as  a  conclusion 
from  the  &cts. 
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The  questions^  therefore,  upon  which  the  applicants  wish  to         1875. 
appeal  are  not,  in  our  opinion,  questions  of  law  in  the  meaning     Ckntral 

of  the  26th  section  of  the  Regulation  of  Railways  Act,  1873  (').  ^mab-m^ 

Junction 
Ry.  Co. 

-p. 

On  the  22nd  of  November,  1875,  an  application  was  made  wbstebx 
to  the  Queen's  Bench  Division  (*)  of  the  High  Court  of  Justice  ^^-  ^**' 
on  behalf  of  the  Central  Wales  and  Carmarthen  Junction  Rail- 
way  Company  for  a  rule  caUing  on  the  Raflway  Commissioners 
to  show  cause  why  a  mandamus  should  not  issue  commanding 
them  to  state  a  case  for  the  opinion  of  the  Queen's  Bench 
Division. 

Littler^  Q.C. — The  application  was  made  under  sect.  26  of 
the  Regulation  of  Railways  Act,  1873,  which  enacts  {inter  alia) 
^  The  Commissioners  shall  in  all  proceedings  before  them,  under 
sects.  6,  11,  12  and  13  of  this  act,  and  may,  if  they  think  fit, 
in  all  other  proceedings  before  them  under  this  act,  at  the  in- 
stance of  any  party  to  the  proceedings  before  them,  and  upon 
such  security  being  given  by  the  appellants  as  the  Commis- 
sioners may  direct,  state  a  case  in  writing  for  the  opinion  of 
any  superior  Court  determined  by  the  Commissioners  upon  any 
question  which,  in  the  opinion  of  the  Commissioners,  is  a  ques- 
tion of  law/'  This  was  a  case  under  sect.  11,  and  the  Com- 
missioners had  decided  that  the  matter  in  their  opinion  was  not 
a  question  of  law,  and  refused  upon  that  ground  to  grant  a  case. 
(The  learned  counsel  here  stated  the  facts  proved  before,  and 
the  judgment  given  by,  the  Commissioners.) 

QUAIN,  J. — I  do  not  know  how  you  propose  to  get  over  the 
words  in  the  26th  section — ^*  which  in  the  opinion  of  the  Com- 
missioners." 

FiSLD,  J. — Cases  of  this  description  used  to  go  before  the 
Court  of  Common  Pleas;  but  it  was  thought  desirable  to  take 
away  these  questions  from  any  division  of  the  Court  and  vest 

(*)  In  the  case  of  7%e  IHphwys      refused.    See  ait^^,  p.  81. 
Canon  Slate  Co.  Limited  v.  The  Fee-         (*)    Coram    Mellor,    Quain    and 
tiniog  Ry,  Co.  a  similar  application  was      Fields  J  J. 
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Centbal      have  determined  to  give  the  Commissioners  very  large  powers 
CAWtfAEMBN  ^^  deciding  finally  matters  before  them. 


Junction 
By.  Co. 

V. 

Great 

Webtebn 

Rt.  Co. 


Mellor^  J, — I  cannot  help  thinking  that  the  words  contained 
in  the  26th  section  were  intended  to  prevent  adverse  applica- 
tions against  the  decisions  of  the  Commissioners,  and  to  enable 
the  courts  of  law  to  give  them  assistance  in  any  matter  which 
they  themselves  thought  was  a  real  question  of  law.  Taking 
the  whole  scope  of  the  Act  of  Parliament  the  Conmiissioners 
have  a  very  large  discretion.  I  do  not  think  any  of  us  feel  very 
much  doubt  about  the  meaning  of  the  words.  However,  we 
will  not  shut  you  out  from  raising  the  question,  and  you  may 
take  a  rule  at  your  own  peril.  We  can  give  you  no  encourage- 
ment that  the  rule  nisi  wiU  be  made  absolute  as  at  present 
advised. 

On  the  13th  of  December  the  Hon.  A.  Thesiger^  Q.C.,  and 
H,  (7.  Saunders  showed  cause  against  the  rule  being  made 
absolute  (*)• 

Thesiger^  Q.C. — The  Commissioners  decided  no  question  of 
law  at  all;  their  decision  was  based  on  questions  of  fitct. 
[Blackburn,  J. — The  Conmiissioners'  decision  on  the  question 
of  law  may  not  be  final  because  they  may  make  a  mistake,  but 
if  we  should  be  of  opinion  that  it  is  not  a  question  of  law  the 
rule  would  not  be  made  absolute.]  There  is  an  important 
question  behind  for  railway  companies,  namely,  how  fiu:  the 
opinion  of  the  Commissioners  that  it  is  a  question  of  law  is  or 
is  not  to  be  binding.  There  may  be  reasons  why  it  should  be 
so,  to  which  it  will  be  unnecessary  to  refer  if  the  Court  is  with 
me  on  the  other  point.  The  Commissioners  decided  upon 
certain  facts,  amongst  others  the  existence  of  the  agreement  of 
1867,  without  construing  such  agreement  as  a  question  of  law. 

Blackburn,  J. — As  we  understand  it  at  present,  the  Com- 
missioners drew  a  conclusion  fix)m  a  variety  of  facts  and  not 

(')  Coram  Slaekbum,  Qvain  and  Field,  JJ. 
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a  Gondusioii  of  law  at  all.    We  must^  therefore,  call  upon         1875. 

Mr.  Littler  to  support  his  rule.  Centsal 

Wales  and 
Cabmabthbn 

LittleVy  Q.C. — The  Commissioners  founded  their  decision  on     "^^y^Q^ 

the  construction  of  the  acreement  of  1867.     It  was  a  domestic      .    ^- 

Obeat 
agreement  between  the  London  and  North  Western  and  Llanelly     Westebn 

Companies,  and  had  nothing  to  do  mth  foreign  companies 

beyond  these  two  lines. 

Blackbxtbn,  J. — I  do  not  think  the  construction  of  the  agree- 
ment was  in  anj  way  a  matter  that  influenced  the  decision  of 
the  Kailway  Commissioners,  and,  therefore,  there  is  no  ground 
for  saying  that  there  ought  to  be  an  appeal  on  a  point  of  law, 
even  if  they  have  misconstrued  that  agreement. 

QuAiN,  J. — I  am  of  the  same  opinion.  The  Commissioners, 
in  the  exercise  of  the  powers  conferred  upon  them  by  the  Act 
of  Parliament,  considered  whether  the  granting  of  the  rate  was 
a  due  and  reasonable  fiusility  in  the  interests  of  the  public,  and 
they  came  to  a  conclusion  upon  that  point.  Surely  this  agree* 
ment,  whatever  may  be  the  construction  put  upon  it,  was  not 
relevant  to  the  inquiry. 


Field,  J. — I  am  of  the  same  opinion. 


Rule  discharged. 


[Solicitors  for  the  applicants:  S.  F,  !f  H,  Noyes. 
Solicitor  for  the  defendants:  R,  R.  Nelson.'] 
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June  22,  23,  FOBBMAN  AND  OTHERS 

July  5, 

The  Great  Eastern  Railway  Company. 

Qfal  Trqffie — Seale  of  Charges — Undue   Preference — Railway  and  Canal 

Trqffie  Act,  1864,  i.  2. 

A  railway  companj  made  a  scale  of  cbarges  for  the  conTeyanoe  of  coal  to 
yarioos  places  on  their  line,  commencing  with  a  minimnm  charge  of  9^.  per  ton 
for  a  distance  not  exceeding  six  miles;  it  increased  np  to  twenty  miles  at  the  nte 
of  Id.  per  ton  for  each  additional  mile,  and  for  the  distance  between  twenty  and 
sixty  miles  at  the  rate  of  about  \d.  a  mile,  and  above  sixty  miles  at  the  rate  of 
aboat  ^d.  a  mile.  The  redaction  of  rates  in  proportion  to  distance  waa  not 
carried  out  mile  by  mile,  apparently  to  avoid  fractions,  bnt  between  twenty  and 
sixty  miles  at  every  two  miles,  and  above  sixty  miles  at  every  fonr  miles,  so  aa  to 
maintain  thronghout  a  difference  of  not  less  than  Id,  between  two  conaecative 
rates.  The  rates  of  the  scale  were  lower  by  Sd,  a  ton  than  the  local  ooal  rates 
of  the  company.  It  did  not  appear  that  there  was  a  greater  disproportion  in 
relation  to  distance  in  the  charges  than  in  the  cost  of  carriage  to  the  company  or 
than  was  jnstified  by  sea  competition,  but  it  did  appear  that  in  some  instenftpiii 
the  scale  was  not  equally  applied. 

Held,  that  if  the  principle  on  which  the  scale  was  graduated  was  a  fair  oon- 
mderation  of  the  cost  to  the  company  of  carrying  coals  for  the  different  distances, 
or  was  jnstified  by  sea  competition,  it  was  not  a  valid  objection  to  the  scale  that 
it  was  better  adapted  to  the  business  of  some  merchants  than  of  others,  and  that 
its  low  rates  for  long  distances  were  useless  to  those  who  dealt  in  the  seaborne 
coal. 

The  Railway  and  Canal  TrafBc  Act  does  not  prevent  a  railway  company  from 
having  special  rates  of  charge  to  a  terminus  to  which  traffic  can  be  carried  bj 
other  modes  of  carriage  with  which  theirs  is  in  competition. 

This  was  an  application  bj  William  James  Foreman^  Grarson 
Blake  and  William  Palmer^  coal  merchants  and  shipowners  of 
Great  Yarmouth,  under  sect.  2  of  the  Railway  and  Canal 
Traffic  Act,  1854  Q)^  for  an  order  enjoining  the  Great  Eastern 
Railway  Companj  to  desist  from  giving  an  undue  preference 
in  respect  of  the  carriage  of  coals  from  Peterborough  to 
Norwich  and  Great  Yarmouth  and  to  the  yarious  stations 

(0  Ante,  Vol.  I.  p.  1. 
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between  Peterborough  and  Great  Yarmouth  as  compared  with 
the  carriage  of  coals  from  Great  Yarmouth  to  Norwich  and 
firom  Great  Yarmouth  to  the  various  stations  between  Great 
Yarmouth  and  Peterborough;  and  further  enjoining  the  de- 
fendants to  permit  and  to  afford  all  reasonable  facilities  for  the 
loading  of  coals  from  ships  lying  alongside  of  the  quaj  at  Yar- 
mouth into  trucks  on  their  line  of  railway  at  the  harbour  of 
Great  Yarmouth* 

It  appeared  that  the  applicants  imported  coal  in  their  own 
ships  from  ports  in  the  north  of  England  to  Great  Yarmouth 
and  forwarded  the  coal  to  various  stations  on  the  defendants 
railway  between  Great  Yarmouth  and  Peterborough.  The 
applicants'  coal  traffic  was  chiefly  confined  to  Norwich  and 
places  between  Yarmouth  and  Norwich.  The  application 
stated  that  the  defendants'  rates  for  carrying  coals  from  Yar- 
mouth to  stations  at  which  the  applicants  dealt  were  out  of  pro- 
portion and  unreasonably  greater  than  the  rates  charged  from 
Peterborough  to  such  stations,  and  were  made  for  the  purpose 
of  unduly  &youring  the  carriage  of  inbome  coal  as  against  sea- 
borne coal,  and  of  diminishing  the  natural  advantages  of  the 
position  of  the  applicants  at  Yarmouth. 

The  nature  of  the  scale  of  charges  objected  to  and  its  in- 
cidence upon  the  coal  traffic  to  particular  places  sufficiently 
appears  by  the  judgment. 


1876. 


FOBEMAN 

and  Others 

V, 

Gbeat 

Eastern 

Ry.  Co. 


Soil  and  Walter  Macnamara  appeared  for  the  applicants. 

LittUr^  Q.C.,  and  W,  T,  Marriott  for  the  defendants. 

At  the  conclusion  of  the  applicants'  case  Littler  submitted 
that  no  case  had  been  made  out  for  the  defendants  to  answer. 


The  Court  said  they  were  of  opinion  that  a  primd  facie  case 
of  imdue  preference  had  been  made  out  which  the  defendants 
mast  justify. 

Littler  asked  for  a  case  for  a  superior  courts  as  provided  by 
sect.  26  of  the  Regulation  of  Railways  Act,  1873(^). 

(»)  Ante,  Vol  I.  p.  12. 
p2 
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Holl  submitted  that  sect.  26  applied  only  to  a  final  decision^ 
and  not  to  an  interlocutory  one;  and,  fiirther,  that  there  was 
a  primd  facie  case  of  an  undue  preference  for  defendants  to 
answer. 

The  Court  declined  at  that  stage  of  the  proceedings  to  enter- 
tain the  application  for  a  case. 

The  defendants  offered  no  evidence.  Whereupon  the  Court 
called  for  the  defendants'  rate-books. 

Holl  summed  up. 

The  defendants  have  given  an  undue  and  unreasonable 
preference  and  advantage  in  &vour  of  a  particular  description 
of  traffic.  The  scale  of  charges  to  Norwich  and  such  places 
has  the  effect  of  diminishing  the  natural  advantages  to  which 
the  position  of  the  applicants  at  Yarmouth^  bj  reason  of  its 
greater  proximity  to  those  places^  entitles  them;  and  just  in  the 
proportion  by  which  those  natural  advantages  are  diminished 
an  undue  preference  is  given  to  the  Peterborough  dealers,  and 
the  applicants  are  subjected  to  an  undue  prejudice. 

Littler  replied. 

The  Court  subsequently  delivered  the  following  judgment: — 

The  applicants  in  this  case  are  coal  merchants  at  Great 
Yarmouth,  and  complain  that  the  coal  rates  of  the  Great 
Eastern  Company  to  various  places  on  their  lines,  as  for 
example,  to  Norwich,  are  very  much  higher  in  proportion  to 
distance  from  Yarmouth  than  fix>m  Peterborough*  The  coal 
the  applicants  deal  in  is  brought  to  Yarmouth  by  sea  and  is 
thence  sent  inland  by  rail,  but  being  an  expensive  coal  the 
railway  is  used  only  to  carry  it  to  places  near.  To  these  pkcea 
coal  is  also  brought  from  Peterborough,  and  this  coal  competes 
successfully  with  the  seaborne  coal,  and  its  ability  in  this 
respect  is  attributed  by  the  complainants  to  the  practice  of  the 
railway  company,  in  their  opposition  to  the  carriage  of  coal 
by   ship,  and   their  efforts  to   attract  it   to  themselves,  of 
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charging  much  less  in  proportion  for  long  distances  than  for 
short  ones. 

The  companj  have  a  scale  of  rates,  which  are  inclusiye  of 
carriage  and  terminal,  applicable  to  coal  from  the  various  ports 
of  their  district  of  country.  Commencing  with  a  minimum 
charge  of  9d.  per  ton  for  a  distance  not  exceeding  six  miles,  it 
increases  up  to  twenty  miles  at  the  rate  of  Id.  per  ton  for  each 
additional  mile,  and  for  the  distance  between  twenty  and  sixty 
miles  at  the  rate  of  about  a  id,  a  mile,  and  above  sixty  miles  at 
the  rate  of  a  ^d.  a  mile.  But,  apparentiy  to  avoid  fractions, 
the  reduction  of  rates  in  proportion  to  distance  is  not  carried 
out  mile  by  mile,  but  between  twenty  and  sixty  miles  at  every 
two  miles,  and  above  sixty  miles  at  every  four  miles,  so  as  to 
maintain  throughout  a  diiSerence,  where  there  is  one,  of  not  less 
than  Id.  between  two  consecutive  rates.  Under  this  scale  coal 
is  carried  from  Yarmouth  in  owners'  waggons  for  28.  for  twenty 
miles,  for  Ss.  2d.  for  forty  miles,  35.  ll^f.  for  sixty  miles,  and 
4s.  5d.  for  eighty  miles.  The  rates  of  this  scale  are  low  at  all 
points  down  to  zero — Slower  by  Sd.  a  ton  than  the  local  coal 
rates  of  the  company  in  other  parts  of  their  system,  as  from 
Cambridge  for  instance;  but  as  to  their  comparative  amounts 
for  the  different  mileages,  it  does  not  appear  that  there  is  a 
greater  disproportion  in  relation  to  distance  in  these  charges 
than  in  the  cost  of  carriage  to  the  company,  and  if  the  principle 
on  which  tiie  scale  is  graduated  is  a  &ir  consideration  of  the 
cost  to  the  company  of  carrying  coal  for  the  different  distances, 
it  is  not  a  valid  objection  to  the  scale  that  it  is  better  adapted  to 
the  business  of  some  merchants  than  of  others,  and  that  its  low 
rates  for  long  distances  are  useless  to  those  who  deal  in  the 
over-«iea  coaL  We  do  not  think,  therefore,  that  the  complaint 
of  the  manner  in  which  the  scale  is  graduated  can  be  sustained. 

But,  besides  being  applicable  to  coal  from  the  ports  of  the 
Great  Eastern  Railway,  this  scale  is  also  ^plied  partially  to 
coal  from  Peterborough,  and  upon  this  is  founded  the  next 
complaint  of  the  applicants.  In  general  the  coal  from  Peter- 
borough is  carried  at  rates  much  in  excess  of  those  in  the  ports 
scale.  For  instance,  the  charge  to  Thetford,  fif)y-one  miles 
from  Peterborough,  is  45.  4d.,  the  charge  for  this  distance 
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according  to  the  scale  being  onlj  35.  7d.  But  coal  consigned 
to  London  or  to  ports  on  the  Great  Eastern  or  to  places  easily 
accessible  from  London  or  those  ports,  is  treated  exceptionallj, 
and  carried  in  some  cases  according  to  the  ports  scale,  in  others 
at  even  lower  rates.  Thus  to  Yarmouth,  a  distance  of  100  miles, 
the  rate  is  only  35.  5^.,  and  the  complainants  allege  that  the 
company  carry  at  that  rate  to  Yarmouth  purposely  to  inflaence 
the  competition  between  land  and  sea  carriage,  and  to  exclude 
them  from  the  market.  As,  however,  the  complainants  do  not, 
as  far  as  their  trade  in  Yarmouth  itself  is  concerned,  use  the 
Great  Eastern  Bailway  at  all,  the  company  cannot  be  said  to 
prefer  other  traffic  to  theirs;  nor  does  the  Traffic  Act  prevent 
a  railway  company  from  having  special  rates  of  charge  to  a 
terminus  to  which  traffic  can  be  carried  by  other  routes  or  other 
modes  of  carriage  with  which  theirs  is  in  competition. 

But  the   Great  Eastern  charge  specially  low  rates  fit)m 
Peterborough  not  only  to  London  and  the  ports,  but  to  other 
places  besides,  to  which  there  is  no  competing  route.    Norwich 
is  the  example  of  such  other  places  taken  by  the  applicants. 
Norwich  is  eighty-one  miles  from  Peterborough,  and  the  coal 
rate  is  45.  4^.,  or  less  than  it  is  to  Thetford,  which  is  only 
fifty-one  miles  from  Peterborough,  and  there  can  be  no  doubt 
that  the  reason  of  this  is,  that  if  the  ordinary  Peterborough  rate 
for  eighty-one  miles  was  charged,  the  coal  would  find  it  difficult 
to  contend  against  the  seaborne  coal  fix>m  Yarmouth.     But  to 
prove  that  the  applicants  are  aggrieved  and  prejudiced  by  the 
rate,  it  must  be  shown  not  that  it  is  unequal  as  compared  with 
Thetford,  but  as  compared  with  the  rate  from  Yarmouth;  and 
the  answer  of  the  company  is,  that  in  this  and  similar  cases  they 
carry  from  Peterborough  at  the  rates  at  which  they  carry  firom 
Yarmouth,  and  that  as  the  coal  merchants  fix>m  these  opposite 
directions  are  treated  alike  and  according  to  one  and  the  same 
scale  of  charges,  they,  the  company,  commit  no  infiringement 
of  the  act.    We  think  that  more  than  this  cannot  be  required 
from  the  company  under  the  act,  and  we  have  already  said  that 
we  cannot  find  fault  with  the  scale.     The  only  point,  then,  oa 
which  we  have  to  remark  is,  that  it  was  stated  in  evidence  that 
in  some  of  those  cases  the  coal  fix)m  Yarmouth  is  chai^ged 
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rather  more  and  the  coal  firom  Peterborough  rather  less  than 
the  scale  directs,  and  we  shall  enjoin  that  these  and  all  similar 
discrepancies  to  the  disadvantage  of  the  applicants  shall  be 
corrected. 

The  applicants  further  complain  that  they  are  prevented 
under  a  recent  order  of  the  company  firom  loading  coal,  as 
formerly,  directly  from  their  ships  into  railway  trucks  at 
Yarmouth,  at  the  quay-side  where  the  company  have  a  line  of 
rails,  if  the  coal  is  destined  for  stations  on  their  East  Suffolk 
line,  and  they  ask  that  the  company  may  be  enjoined  to  afford 
all  reasonable  facilities  for  loading  trucks  directly  from  the 
ships.  The  answer  of  the  company  admits  this  cause  of  com- 
plaint, and  states  that  arrangements  have  been  made  to  afford 
all  the  facilities  asked  for.  It  appeared,  however,  at  the  hearing 
that  the  order  against  loading  was  still  in  force,  and  that  the 
applicants  could  get  no  information  as  to  the  nature  and  extent 
of  the  new  arrangements  contemplated  by  the  company;  and 
under  these  circumstances  we  think  an  injunction,  such  as  the 
applicants  call  on  us  to  grant,  ought  to  issue. 

We  also  grant  the  applicants  one-half  of  their  costs,  to  be 
paid  by  the  company. 


1875. 
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[Solicitors  for  applicants:   Cotodell,  Grundy  Sf  Browne,  for 

fViltshire^  Great  Yarmouth. 
Solicitor  for  defendants:   W.  H.  ShawJ] 


208  RAILWAY  AND  CANAL  CASES. 


BOOKS  OF  RATES. 


June  26,  SO,  JONES 

July  12, 
1875.  V. 

The  North  Eastebn  Railway  Company. 

Bifokt  qf  JBates^Mineral  BaUt^Tke  Regulation  rf  IlaUwa^M  Act,  1878» 

».  14 — Appeal, 

A  railway  company  arranged  their  mineral  traffic  into  three  districtB,  and  in 
each  district  had  a  principal  or  central  station  at  which  the  mineral  rate-books 
were  kept.  No  books  of  mineral  rates  were  kept  at  any  other  stations,  although 
many  of  snch  stations  were  close  to  laige  ironworks,  qnarries,  and  coal  mines, and 
a  very  considerable  traffic  in  coal  was  brought  down  by  rail  to  the  main  line,  and 
sent  forward  from  snch  stations,  or  from  sidings  near  them.  The  mineral  traffic 
from  the  local  stations  was  charged  and  booked  at  the  central  stataons  only. 

Heldf  that  this  arrangement  was  a  contravention  of  sect  14  of  the  Regulation 
of  Railways  Act,  1873,  which  requires  a  railway  company  to  keep  "at  each  of 
their  stations  a  book  or  books  showing  CTexy  rate  for  the  time  being  charged  for 
the  carriage  of  traffic,  other  than  passengers  and  their  luggage,  from  that  statioo 
to  any  place  to  which  they  book,"  and  that  the  obligation  to  keep  books  of  rates 
at  the  station  from  which  the  rates  are  charged  attaches  equally  whether  the  book- 
ngis  done  there  or  elsewhere. 

Semble,  that  the  words  "  to  which  they  book  "  in  sect.  14  of  the  Regulation  of 
xfailways  Act,  1878,  mean  "  to  which  they  quote  a  rate." 

To  an  application  for  an  order  requiring  a  railway  company  to  distingnish  in 
the  rate-books  kept  at  each  of  their  stations  how  much  of  the  rate  was  for  the 
conveyance  of  the  traffic  on  the  railway  and  how  much  for  other  expenses,  the 
railway  company  answered  that  the  rates  charged  were  mileage  rates  within  their 
parliamentary  powers,  and  were  not  made  up  of  separate  sums. 

Held,  that  an  order  to  distinguish  such  rates  should  be  made,  as  it  did  not 
follow  that  the  whole  of  each  rate  was  for  conveyance  only,  and  that  part  was  not 
for  other  expenses. 

Appeal  refused. 

This  was  an  application  for  an  order  enjoining  the  North 
Eastern  Railway  Company  to  keep  rate-books  pursuant  to  the 
14th  section  of  the  Regulation  of  Railways  Act,  1873  (*). 

The  defendants  formed  all  their  mineral  traffic  into  three 
districts.     Each  of  these  districts  had  a  principal  or  central 

(»)  Ante,  Vol.  I.  p.  9. 
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station  at  which  the  rates  to  be  charged,  and  the  settlement  of  1875. 
accounts  for  carriage  of  minerals,  were  dealt  with,  and  from  Jonbs 
which  the  accounts  for  carriage  were  rendered  direct  to  coal       nobth 

and  mine  owners  using  the  line.     No  books  of  mineral  rates      Eastebn 

By.  Co. 

were  kept  at  any  other  stations. 

The  applicant  and  other  mine  owners  desired  to  see  the  rates 
for  minerals  at  the  stations  from  which  such  coal,  &c.  were 
carried  to  anj  place  to  which  thej  were  booked. 

The  answer  of  the  defendants  was  to  the  effect  that  the  course 
adopted  bj  them,  of  allowing  their  coal  rates  to  be  inspected  at 
certain  centres  onlj,  was  most  convenient  for  all  parties,  and 
within  the  spirit  and  intention  of  the  statute;  and  that  mineral 
produce  was  conveyed  from  collieries,  &c.  along  branches  and 
sidings  which  in  many  cases  did  not  belong  to  the  defendants, 
and  at  which  there  were  no  stations. 

Wills,  Q*C.,  and  Holl,  for  the  applicants. 

The  Act  of  Parliament  in  specific  language  required  the 
defendants  to  keep  rate-books  ^at  each  of  their  stations."  It 
wafi  not  complied  with  by  keeping  rate-books  at  three  only  out 
of  their  500  stations.  The  question  of  convenience  could  not 
enter  into  the  case.  The  Commissioners  had  decided  in  the 
case  of  The  Harborne  Railway  Company  v.  The  London  and 
North  Western  Railway  Company  {}\  that  for  the  purpose  of 
coal  traffic,  coal  sidings  were  '^  stations"  within  the  meaning  of 
the  14th  section.  And  in  Bailey  v.  The  London,  Chatham, 
and  Dover  Railway  Company  {^),  that  a  railway  company  must 
distinguish  how  a  rate  was  charged,  although  the  rate  was  a 
lump  sum  rate  made  to  compete  with  goods  coming  on  other 
lines,  and  in  fixing  which  the  railway  company  had  not  had  to 
consider  what  should  be  charged  for  the  various  items  which  go 
to  make  up  an  ordinary  rate. 

Philbrick,  Q.C.,  and  R.  E,  Webster,  for  the  defendants,  con- 
tended that  the  application  was  one  of  the  merest  technicality, 
because  the  defendants  had  not  fulfilled  the  letter  of  section  14. 
The  object  of  the  section  was  to  secure  that  certain  information 

(»)  AfUe,  p.  169.  (•)  Ante,  p.  99. 
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should  be  afforded.  This  the  defeudants  gave  at  stations  where 
the  traffic  was  really  dealt  with,  and  they  had  substantially  com- 
plied with  the  statute.  In  the  Harborne  case  the  Commissionen 
declined  to  say  that  everyplace  where  goods  came  upon  the  Ime 
must  have  a  book  of  rates. 


The  Court  subsequently  delivered  the  following  judgment:  — 

This  is  a  complaint  that  the  North  Eastern  Railway  Com- 
pany do  not  keep  books  of  mineral  rates  at  their  stations  at 
Brotton,  Loftus,  Eston  and  FerryhiU.  These  stations  are 
dose  to  many  large  ironworks  and  mines,  and  a  very  consider 
rable  traffic  in  coal,  coke,  ironstone  and  other  produce  of  the 
works  is  brought  down  by  rail  to  the  main  line,  and  sent 
forward  from  the  stations  or  from  sidings  near  them.  The 
rates  at  which  this  traffic  is  carried  are  not  kept  at  the  stations, 
and  this  is  complained  of  as  being  contrary  to  the  14th  section 
of  the  Regulation  of  Railways  Act,  1873,  which  directs  that 
every  railway  company  shall  keep  at  each  of  their  stations  a 
book  shoMring  every  rate  for  the  time  being  charged  for  the 
carriage  of  traffic  from  that  station  to  any  place  to  which  they 
book,  including  any  rates  charged  under  any  special  contract, 
and  that  such  book  shall  be  open  to  the  infection  of  any 
person. 

The  mineral  traffic  of  the  North  Eastern  Company  is  in 
some  respects  conducted  differently  from  other  descriptions  of 
their  traffic.     The  rates  for  goods  in  general  are  kept  at  every 
station,  and  the  list  of  them  is  always  open  to  inspection, 
according  to  the  act,  but  as  regards  traffic  in  coal,  coke,  iron- 
stone and  limestone — ^mineral  traffic,  in  short — the  company 
form  all  their  stations,  some  500  in  number,  into  three  groups, 
and  keep  the  rates  for  the  whole  of  each  group  at  one  principal 
station  only.     They  have  a  Tyne  and  Wear,  a  South  Durham 
and  Cleveland,  and  a  Yorkshire  mineral  district,  and  their  star 
tions  at  Newcastle,  Darlington  and  York  are  the  centres  of  the 
three  districts,  and  the  only  stations  at  which  freighters  and  the 
public  can  learn  anything  about  mineral  rates,  or  are  permitted 
to  see  the  books  in  which  they  are  entered.     Brotton,  Loftus 
and  Eston  are  in  the  Darlington  group,  and  FerryhiU  in  the 
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group  represented  by  Newcastle.  Ferryhill  is  twenty-seven 
miles  firom  Newcastle,  and  Eston  eighteen,  and  Brotton  and 
Loftus  over  thirty  miles  from  Darlington. 

These  circumstances  seem  at  first  sight  to  make  out  a  strong 
case  in  favour  of  the  application.     The  opposition  to  it  of  the 
railway  company  is  based  on  the  grounds  that  the  section  does 
not  apply  to  rates  for  carriage  where  the  company  do  not  carry 
fix>m  a  station,  but  firom  the  neighbourhood  of  a  station,  as 
when  they  carry  firom  a  siding  more  or  less  removed  from  the 
actual  station,  nor,  again,  where  they  do  not  charge  the  rates  at 
the  forwarding  station,  but  make  them  up  and  settle  the  account 
with  the  fireighters  at  some  other  place  on  their  line ;  and  that  if 
the  section  does  apply  in  such  cases  it  has  efiect  given  to  it, 
considered  in  its  true  intent  and  spirit,  by  the  books  being  kept 
at  the  central  places  of  the  trade.     As  to  the  first  point,  it  is 
one  upon  which  we  have  already  expressed  our  opinion.     We 
decided  in  the  Harborne  case  that  the  circumstance  of  mineral 
or  other  traffic   starting    from  a  siding  does  not  take   the 
rates  for  carrying  it  out  of  the  section  under  consideration, 
and  that  for  the  purposes  of  that  section  a  siding  is  to  be 
regarded  as  either  a  station  of  itself  or  as  part  of  the  nearest 
station  to  it  from  which  general  traffic  is  sent.     In  the  present 
case  the  further  objection  is  made  that  the  mineral  traffic  is  not 
booked  or  charged  for  at  Brotton,  Lofi;us,  Eston  or  Ferryhill 
stations.     It  is  explained  in  the  company's  answer,  that  under 
their  arrangements  for  conducting  this  kind  of  traffic  the  busi- 
ness of  their  local  station  agents  is  with  the  quantities  only  of 
the  commodities  carried,  and  at  the  arrival  station  only,  and 
that  the  rates  to  be  charged  and  the  settlement  of  accounts  for 
carriage  are  matters  reserved  to  be  dealt  with  at  the  principal 
Nation  of  the  district.     They  point  out  that  a  rate  book  at  a 
^station  is  to  show  every  rate  for  the  time  being  charged  for 
the  carriage  of  traffic  firom  that  station  to  any  place  to  which 
the  railway  company  book,  and  they  say  that  the  words  **  to 
which  they  book"  exclude  from  the  section  rates  for  traffic  which 
is  not  booked  at  the  station.     But  we  do  not  think  that  they 
have  that  efiect,  or  that  this  is  what  is  meant.     The  words  '^  to 
which  they  book"  seem  to  us  to  mean  **  to  which  they  quote  a 
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1875.  rate/*  but  even  if  thej  applj  to  the  booking  and  invoicing  of 
JoHv  traffic,  we  find  no  direction  in  the  act  as  to  the  place  where 
NoBTH  ^^^  booking  shall  be  done,  and  the  obligation  to  keep  rates  at 
^^2^  the  station  fix>m  which  thej  are  charged  attaches  equally  whe- 
ther the  booking  is  done  there  or  somewhere  else.  To  deter- 
mine the  question  whether  a  particular  rate  should  or  should 
not  be  entered  in  the  books  of  a  station,  the  thing  to  be  ascer- 
tained is  this,  is  it  a  rate  which  the  company  are  charging? 
If  it  is,  the  books  should  show  it^  and,  as  in  the  case  before  us, 
mineral  traffic  is  being  carried  at  certain  rates  firom  the  four 
stations  named  in  the  application,  these  rates  ought  to  be  ascer- 
tainable on  the  spot,  and  the  means  of  inspecting  them  proyided 
at  the  stations  from  which  they  are  charged.  There  seems  to 
be  no  practical  difficulty  in  the  way,  because  the  question  is  not 
whether  there  shall  be  any  publication  at  all,  but  where  the 
publication  shall  be,  and  as  the  company  keep  books  of  all  their 
mineral  rates,  and  allow  them  to  be  inspected  where  they  are 
kept,  viz.,  at  Newcastle,  Darlington  or  York,  according  to  the 
district,  they  can  carry  out  the  act  by  causing  the  contents  of 
those  books,  supposing  them  complete,  to  be  distributed  among 
the  different  stations. 

But  then  it  is  said  if  the  act  is  complied  with  in  this  sense, 
the  convenience  of  the  public  will  be  less  consulted  than  it  is  at 
present,  and  in  particular  that  they  will  lose  the  advantage  of 
being  able  without  any  trouble  to  compare  the  rates  fit>m 
different  stations,  and  to  note  any  inequalities  existing  between 
them.  In  our  opinion,  however,  the  right  of  inspection  b^g 
given,  the  place  where  it  can  be  most  usefully  and  conveniently 
exercised  is  the  place  for  which  the  rates  are  fixed,  and  fiom 
which  they  are  being  daily  charged ;  but  as  to  this  part  of  the 
company's  answer  it  is  sufficient  to  say  that  the  matter  must  he 
governed  by  the  act,  and  that  while  it  is  within  our  authority  to 
require  a  company  to  keep  rates  in  the  way  the  act  prescribes, 
we  have  none  over  any  other  mode  of  keeping  them,  however 
much  recommended  as  a  substitute  or  as  expressing  the  spirit 

of  the  act. 

Part  of  the  case  is  an  application  for  an  order  upon  the 
North  Eastern  to  distinguish  in  the  books  at  the  four  stations 
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how  much  of  each  rate  for  coal,  coke,  ironstone  or  limestone  is 
for  conveyance,  and  how  much  for  other  expenses,  specifying 
the  nature  and  detail  of  such  other  expenses.  The  answer  of 
the  company  is,  that  the  rates  are  mileage  rates  within  their 
parliamentary  powers,  and  are  not  made  up  of  separate  sums. 
But  it  does  not  follow  that  the  whole  of  each  rate  is  for  convey- 
ance only,  and  that  part  is  not  for  other  expenses;  and  as  we  see 
no  reason  why  we  should  refuse  the  application  that,  if  other 
expenses  are  included,  it  may  be  shown  how  much  of  the  rate 
is  in  respect  of  them,  we  shall  make  an  order  that  this  shall  be 
done. 

The  company  should  pay  the  complainant's  costs  in  the 
matter  of  mineral  rates  not  being  kept  at  each  station. 


1875. 
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Philbricky  Q.C.,  afterwards  applied  for  leave  to  appeal  under 
sect.  26  of  the  Regulation  of  Railways  Act,  1873  (^),  but  this 
was  refused  by  the  Commissioners  on  the  groimd  that  the  ques- 
tion as  to  what  constituted  a  station  within  the  meaning  of  the 
act  was  a  question  of  &ct  depending  upon  the  circumstances  in 
the  case,  and  one  entirely  for  them  to  determine  (^). 


(»)  Ante,  Vol.  L  p.  12. 

O  And  see  the  cases  of  The  Diphwys 
Caeeon  Siate  Co.  r.  The  Fettiniog 
Jly,  Co,,  ante,  p.  81,  and  The  Cen- 
tral Wales  and  Carmarthen  Junc- 
tion Ry,  Co,  y.  The  Oreat  Western 
My,  Co,,  ante,  p.  191,  where  similar 
applicatioiis  have  been  refnsed ;  and 
the  case  of  The  Oreenoeh  and  Wemyss 
Bay  Ry.  Co,  t.  The  Caledonian  Ry. 
Co,  (No.  8),  post,  p.  227,  where  a  case 
was  granted. 

On  the  25th  of  April,  1876,  a 
farther  application  bj  Jones  against 
the  Gompanj  was  heard,  which  prayed 
lor  an  order  enjoining  the  company 


to  keep  at  each  of  their  stations  and 
wharves  the  book  or  books  required 
under  the  14th  section  of  the  Regula- 
tion of  Railways  Act,1873.  WUlsSlO., 
and  HoU  appeared  for  the  applicant, 
R,  E,  Webster  for  the  defendants. 

The  defendants  did  not  dispute  their 
liability  under  the  section;  and  the  real 
question  argued  was,  whether  the  com- 
pany had  used  due  diligence  in  pre- 
paring and  depositing  books  of  rates 
since  the  order  on  the  former  applica- 
tion. Ultimately  an  order,  in  the  terms 
of  the  application,  was  taken  by  con- 
sent, costs  being  given  against  the 
company. 


[Solicitors  for  the  applicants:    Van  Sandau  Sf  Cumming^  for 

Belky  Middlesborough. 
Solicitors  for  the  defendants :   Williamson^  Hill  8f  CoJ] 
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PASSENGER  TRAFFIC. 


July  20, 22, 23,  ThE  LoCAL  BoABD  FOB  THE  DISTRICT  OP  UCKFIELD 

Av{fV4t  10, 

1875.  ^' 

The  London,  Brighton  and  South  Coast  Railway 

Company, 

AND 

The  South  Eastern  Railway  Company. 

Passenger  Traffic —  Continuous  Line  ofBaUway — Ifhrwarding  Traffie^Tkrough 
Booking — JuristRction — Maiiway  and  Canal  Tre^Jffie  Act,  1854,  «.  2. 

Two  railway  companies  ran  trains  to  T.  W.,  and  each  had  a  station  there.  The 
stations  were  a  mile  apart  from  each  other,  bnt  were  connected  by  a  line  of  rail- 
way, which  was  nsed  for  the  transit  of  goods  only.  The  two  railway  systems 
were  intended  by  the  Legislature  to  join  at  T.  W.  Upon  complaint  by  the  in- 
habitants of  the  district  that  no  passengers  were  oonyeyed  on  the  railway  between 
the  two  stations,  althongh  there  was  a  continnons  line  of  railway  : 

Held,  that  the  case  came  within  sect  2  of  the  Railway  and  Canal  Traffic  Act^ 
1854,  and  accordingly  an  order  was  made  enjoining  both  the  companies  to  afford 
a  continnons  communication  for  passengers  as  well  as  for  goods  by  means  of  their 
continnons  lines. 

A  railway  company  reoelTcd  goods  for  conveyance  from  places  on  their  own  rail- 
way to  places  on  the  railway  of  another  company.  There  was  through  commmd- 
cation  between  such  places  by  a  continnons  line  of  railway.  The  sending  company 
refused  to  book  such  goods  through  to  their  destination,  and  only  invoiced  them 
locally  to  the  end  of  their  railway,  where  they  were  re-booked  to  the  stations  on 
the  forwarding  company's  line,  to  which  they  were  directed  to  be  delivered. 

Held,  that  the  sending  company  must  allow  through  booking  from  their  statioos 

to  stations  on  the  forwarding  company's  line ;  that  through  booking  was  a  fadlitj 

which  railway  companies  may  reasonably  be  required  to  afford,  and,  as  exhibiting 

the  total  charge  made  for  conveyance  from  end  to  end,  was  especially  of  use  where 

,  doubts  existed  whether  companies  were  making  unequal  or  excessive  charges. 

The  Railway  Commissioners  have  no  power  to  deal  with  anything  done  by  raO- 
way  companies  contrary  to  the  provisions  of  their  q)ecial  acts,  unless  it  alto 
contravenes  the  provisions  of  the  general  acts  which  the  CommiasionefB  have  fa> 
carry  out  ('). 

This  was  an  application  by  the  Local  Board  of  Uckfield  under 
the  2nd  section  of  the  Railway  and  Canal  Traffic  Act^  1854  (*)» 
for  the  purpose  of  obtaining  due  fibcilities  from  the  London, 

C)  See  note,  ante,  p.  48.  (*)  Ante,  Vol.  L  p.  1. 
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Brighton  and  South  Coast,  and  South  Eastern  Railway  Com-         1875. 
panies  for  forwarding  traffic  from  Uckfield  and  other  parts  of  East  local  Board 
Sussex  to  London,  and  to  parts  of  Kent,  vtd  Tunbridge  Wells,    dmtrict^op 
The  South  Eastern  Company  had  a  station  at  Tunbridge     Uckpibld 
Wells  upon  the  Hastings  branch  of  their  system,  whence  they      London, 
carried  traffic  on  to  their  main  line  at  Tunbridge  Junction  and    j^jy  south 
thence  to  London.     The  Brighton  Company  also  had  a  station  ^^^^^'  ^* 
at  Tunbridge  Wells,  the  terminal  station  of  their  Uckfield  line,       South 
which  extended  thence  through  Uckfield  to  Lewes,  where  it       ry.  Co. 
communicated    with    the    main    line    between    London    and 
Brighton.     The  line  from  Uckfield  to  Tunbridge  Wells  was 
authorized  by  the  "  Brighton,  Uckfield  and  Tunbridge  Wells 
Bail  way  Act,  1861,"  by  the  12th  section  of  which  it  is  described 
as  ^^a  railway  commencing  by  a  junction  with  the  Uckfield 
branch  of  the  London,  Brighton  and  South  Coast  Railway, 
otherwise  the  Lewes  and  Uckfield  Railway,  at  the  point  where 
the  same  terminates  in  the  parish  of  Uckfield,  in  the  county  of 
Sussex,  and  terminating  by  a  junction  with  the  Hastings  branch 
of  the  South  Eastern  Railway  at  a  point  twenty-five  yards  south 
of  the  southern  end  of  the  tunnel  south  of  and  contiguous  to  the 
railway  station  at  Tunbridge  Wells,  in  the  county  of  Kent,  and 
under  a  certain  public  walk  called  The  Grove,"  and  the  line  was 
accordingly  originally  constructed  with  a  junction  at  The  Grove, 
but  the  passenger  station  was  built  at  a  distance  of  seventy-four 
chains  from  the  South  Eastern  Company's  passenger  station, 
twenty-two  chains  of  which  belonged  to  the  latter  company  and 
fifliy-two  to  the  former.     The  fifly-two  chains  of  the  Brighton 
Company's  railway,  between  Grove  Junction  and  their  passenger 
station,  had  never  been  used  for  passenger  traffic;  nor  had  notice 
been  given  to  the  Board  of  Trade  that  the  company  intended  to 
use  it  for  that  purpose;  but  this  part  of  the  line  was  used  for 
goods  traffic  which  was  carried  between  the  goods  stations  of 
the  two  companies,  a  distance  of  a  little  more  than  two  miles; 
for  this  service  a  special  engine  and  staff  were  required,  and  a 
charge  of  Is.  per  ton  was  made  by  the  defendant  companies  in 
respect  thereof.     The  complaint  made  by  the  appUcants  was 
that,  in  consequence  of  the  necessity  for  passengers  to  be  con- 
veyed by  road  between  the  stations  at  Tunbridge  Wells,  and  of 
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1875.        the  inconyenient  arrangement  of  the  trains,  passengers  between 

Local  BoABD  the  different  stations  on  the  Uckfield  line  and  London  were 

District  of    p^LCticallj  debarred  from  travelling  by  the  Tunbridge  Wells 

Uckfield     route,  although  a  continuous  line  of  railway  communication 

London,      existed  between  such  places,  and  were  obliged  to  travel  by  the 

Brighton  ^  1/ 

AND  South    Brighton  Company's  system  vtd  Lewes,  a  considerably  longer 

InJ        route  to  London;  and  also,  that  the  charge  of  1^.  per  ton  for  the 

South       carriage  of  goods  above  mentioned  was  an  unreasonable  and 

J!i  ASTERN  

By.  Ck>.       illegal  charge.     The  application  was  for  an  order  enjoining  the 
defendant  companies — 

'^  (1)  To  afford  to  the  public  the  advantages  which  ought  to 
be  derived  from  the  continuous  communication  by  means  of  the 
continuous  lines  of  railway  between  Uckfield  and  other  parts  of 
East  Sussex,  and  London,  and  Tunbridge,  Maidstone,  Canter- 
bury, Dover,  and  other  towns  and  places  in  the  county  of  Kent, 
and  that  there  should  be  through  trains,  through  booking,  and 
through  invoicing,  through  carriages  and  trucks,  and  through 
transit  fares,  rates,  and  charges ; 

^^(2)  To  modify  the  present  charges  for,  and  to  afford  greater 
facilities  £)r,  the  transmission  of  goods  along  the  continuous 
lines  of  railway  above  mentioned; 

'*  (3)  To  modify  and  arrange  the  existing  times  of  arrival  and 
departure  of  trains  belonging  to  each  of  the  above-mentioned 
railway  companies  respectively,  at  and  fcom  Tunbridge  Wells, 
so  as  to  allow  passengers  travelling  by  trains  belonging  to  one 
company  to  avail  themselves  of  trains  belonging  to  the  other 
company  without  the  great  delays  and  inconveniences  that  now 
occur,  and  without  change  or  break  of  carriages  or  trucks; 

*^(4)  That  they  desist  from  causing  and  continuing  the 
obstructions  complained  of." 

The  Brighton  Company  by  their  answer  declared  their  wil- 
lingness to  interchange  traffic  with  the  South  Eastern  Company 
at  Tunbridge  Wells  so  soon  as  the  necessary  notice  should  hare 
been  given  to  the  Board  of  Trade,  but  objected  to  through  tnans 
and  through  carriages  as  unnecessary.  They  stated  that  there 
were  no  conveniences  for  interchange  of  traffic  at  Orove  Jono- 
tion,  that  they  had  no  power  to  run  over  the  South  Castern 
Company's  line,  and,  moreover,  that  the  station  of  the  South 
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Eastern  Company  was  not  large  enough  to  receive  the  Brighton         1876. 
Company's  trains  with  safety  to  the  public.     And  it  appearing  Local  Boabd 


that  a  subscription  list  had  been  opened  in  Uckfield  and  the   d^^rict  of 
neighbourhood  for  the  purpose  of  obtaining  &nds  to  defray  the     Uckpikld 

Vm 

costs  of  the  application^  they  submitted  that  the  applicants  had      London, 
no  legal  power  to  proceed  in  the  matter  of  the  application,  inaa-    ^^^  south 
much  as  they  had  resolved  not  to  apply  the  public  funds  or  rates  ^^^^l^'  ^' 
under  their  control  to  the  payment  of  the  costs  and  expenses       South 
attending  the  prosecution  of  the  application,  but  had  merely  lent       by.  Co. 
their  names  for  the  purpose  of  prosecuting  the  said  complaint  to 
persons  against  whom  the  defendant  railway  companies  could 
have  no  remedy. 

The  Court  overruled  this  objection,  which  also  appeared  to 
have  no  sufficient  foundation  in  &ct. 

The  South  Eastern  Company  expressed  their  willingness  to 
carry  the  traffic  when  the  Brighton  Company  were  in  a  position 
to  give  it  them,  and  stated  that  it  was  their  intention  to  enlarge 
their  Timbridge  Wells  station. 

A,  L.  Smith  appeared  for  the  applicants. 

Jeune,  for  the  Brighton  Company. 

Willis,  for  the  South  Eastern  Company. 

Upon  going  into  evidence, 

Jeune  took  an  objection  to  the  jurisdiction  of  the  Commis* 
sioners  to  entertain  the  question  as  to  the  shilling  rate — as,  if 
wrong  at  all,  it  was  an  infringement  of  their  own  act,  and  the 
remedy  was  elsewhere. 

The  Court,  while  admitting  the  objection  in  this  form,  said 
that  at  the  same  time  if  such  high  rates  were  charged  as  to  be 
prohibitive  or  obstructive  they  would  come  within  the  Act  of 
1854,  as  obstructing  and  hindering  the  forwarding  and  deliver- 
ing of  traffic. 

vol*,  n. — 2.  Q 


218  RAILWAY  AND  CANAL  CASES. 

1875.  Jeune,  for  the  Brighton  Company. 

Local  Boabd      The  char&^e  of  a  shiUine:  is  in  fact  a  terminal  char^,  and  a 

FOB  THB  o  o  o    ' 

District  of  local  board  cannot  apply  to  the  Commissioners  under  sect.  15 
^^^^^^     of  the  Act  of  1873  (');  if  it  is  not  a  terminal  charge  it  is  an  in- 
l^NDON,      fringement  of  the  company's  special  act,  and  the  remedy  is  not 
AND  South    in  this  Court:  see  the  judgment  in  the  Nitshill  and  Lesmahagow 
AUD  Coal  Company  v.  The  Caledonian  Railway  Company  (^)^  and 

Eastern  *^^  °^*^  thereupon.  Sect.  15  shows  that  the  Legislature  did 
By.  Co.  not  include  excessive  terminal  charges  in  undue  preference,  but 
gave  a  separate  remedy;  the  real  test  is  the  motive  of  the  rail- 
way company,  and  our  motive  is  simply  to  recoup  ourselves  foi 
a  special  and  expensive  service.  Then,  as  to  forwarding  the 
traffic,  there  are  no  facilities  at  the  South  Eastern  station  for 
receiving  it.  We  are  willing  to  build  a  station  at  Grove 
Jimction,  or  to  forward  traffic  to  the  South  Eastern  station 
when  the  South  Eastern  Company  are  ready  to  receive  it;  we 
cannot  open  the  line  for  passenger  traffic  until  it  has  been 
inspected  by  the  Board  of  Trade. 

Willisy  for  the  South  Eastern  Company. 

The  case  shows  no  neglect  on  the  part  of  the  South  East^n 
Company.  No  evidence  has  been  given  as  to  any  traffic  going 
to  Uckfield,  but  only  as  to  traffic  from  that  place.  We  could 
not  forward  traffic  until  it  was  handed  to  us,  and  we  have  placed 
no  obstacles  in  the  way.  Under  the  original  act  the  Uckfield 
Company  were  to  bear  the  expense  of  making  the  junction  with 
our  line;  we  are  ready  to  receive  their  traffic  at  our  station 
now,  and  we  are  going  to  make  improvements. 

A,  X.  Smith,  in  reply. 

On  the  10th  of  August  the  Court  delivered  the  following 
judgment : — 

This  is  a  complaint  by  the  Uckfield  Local  Board  under 
sect.  13  of  the  Act  of  1873  (*),  and,  as  in  such  case  required,  it 

(«)  Ante,  Vol.  I.  p.  9.  C)  Ante,  Vol.  I.  p.  8. 

(»)  Ante,  p.  39. 
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is  accompanied  by  a  certificate  of  the  Board  of  Trade  to  the        1875. 
effect  that  thej  consider  the  local  board  to  have  proper  grounds  Local  Boabd 

^.  FOR  THB 

for  submitting  it.     They  come  before  us  to  complain  that  pas-  district  of 
sengers  are  not  conveyed  by  railway  between  the  stations  of  the     Uckfield 
Brighton  and  the  South  Eastern  Railway  Companies  at  Tun-      London, 

BfilOHTOlf 

bridge  Wells*     The  transit  at  present  has  to  be  made  by  road^    and  South 
but  a  railway  exists  and  is  used  for  goods^  and  the  application         Jj^^'  '^' 
is  that  it  may  be  used  for  passengers  also.     The  Lewes  and      -r^^^ 
Tunbridge  Wells  Branch  of  the  Brighton  Company  extends       By.  Co. 
fifty-two  chains  beyond  their  station^  and  then  terminates  by  a 
junction  with  the  Hastings  and  Tunbridge  Wells  Branch  of 
the  South  Eastern  Company  at  a  point  on  that  branchy  which 
is  twenty-two  chains  from  the  South  Eastern  station,  so  that 
the  two  stations  are  nearly  one  mile  apart.     The  portion  of  the 
Brighton  Company's  railway  between  their  station  and  the  end 
of  the  line  has  been  long  completed,  but  it  has  never  been 
opened  for  passenger  traffic,  nor  notice  of  an  intention  of 
opening  it  given  to  the  Board  of  Trade. 

The  accommodation  which  a  through  route  for  passenger 
traffic  would  afford  to  the  public  at  Uckfield  is  evident.  The 
communication  between  their  part  of  East  Sussex  and  places  in 
Kent  is  necessarily  by  Tunbridge  Wells,  and  from  Uckfield  by 
Tunbridge  Wells  and  thence  by  the  South  Eastern  line  to 
Cannon  Street  and  Charing  Cross  ought  to  be  as  good  a  route 
to  London  as  that  by  Lewes  and  the  Brighton  line,  and  in 
any  case  a  second  route  would  be  a  great  convenience.  The 
two  railway  systems  were  intended  to  be  connected,  and  the  act 
under  which  the  line  from  Uckfield  to  Tunbridge  Wells  was 
constructed,  provides  for  its  terminating  by  a  junction  with  the 
South  Eastern  Railway.  The  case,  therefore,  falls  within  the 
second  section  of  the  Traffic  Act  of  1854,  which  enacts  that 
where  there  is  a  continuous  line  of  railway,  every  company 
having  railways  which  form  part  of  it,  shall  afford  all  due  and 
reasonable  facilities  for  receiving  and  forwarding  all  the  traffic 
arriving  by  one  of  such  railways,  by  the  other  without  delay, 
and  BO  that  no  obstruction  may  be  offered  to  the  public,  desirous 
of  using  such  railways  as  a  continuous  line  of  communication. 

Both  railway  companies  declare  that  they  have  always  been 

Q2 
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1875.        anxious  to  have  the  through  communication  established,  but 
Local  BoABD  that  the  difficulty  has  been  that  one  could  not  act  except  in 

POH  TUB  

DisTKicT  OP   conjunction  with  the  other.      They  seem  each  to  have  been 
UcKPiELD     waiting  for  the  other  to  be  the  first  to  act,  and  the  result  is, 

London,      that  although  the  Uckfield  Board  gave  each  notice  as  far  back 

Brighton  __  ,         ,^   «      i  i  .  ,,   ,  ,  .i. 

AND  South    as  Isovember,  1873,  that  complamt  would  be  made  to  us  if 

^IvD     ^  ^^^J  continued  to  withhold  the  desired  accommodation,  and  all 

South       through  last  year  the  matter  was  under  consideration  by  the 
Eastekn  ....  . 

By.  Co.       companies  and  discussion  with  the  local  board,  nothing  effectual 

has  been  done  down  to  the  present  time.  The  South  Eastern 
Company  contend  that  they  are  in  no  default  because  the 
Brighton  Company  have  never  yet  opened  for  passenger  traffic 
the  piece  of  line  between  their  station  and  the  junction,  and 
because  therefore  no  such  traffic  has  been  or  could  be  tendered 
to  them  to  receive  and  forward.  The  Brighton  Company 
justify  their  inaction  in  that  respect  by  saying  that  the  view  on 
all  hands  has  been  that  the  South  Eastern  station  at  Tunbridge 
Wells  is  the  proper  place  to  exchange  through  traffic,  and  that 
that  station  having  no  sufficient  siding  or  other  accommodation 
for  exchanging  traffic,  they  have  deemed  it  useless  to  obtain 
power  to  pass  traffic  over  their  short  piece  of  line  until  they 
saw  that  the  South  Eastern  Company  were  able  to  receive  it 
by  enlarging  and  improving  their  station.  We  think  the 
Brighton  Company  would  have  done  better  to  give  the  Board 
of  Trade  notice  notwithstanding,  that  they  desired  and  intended 
to  open  their  line  for  passenger  traffic ;  and  probably  had  that 
step  been  taken,  it  would  have  been  quickly  followed  by  what- 
ever besides  would  have  been  required  to  ensure  the  due  and 
safe  conveyance  of  through  passengers.  It  is  a  necessary  step 
in  the  matter  and  a  facility  which  the  Traffic  Act  makes  it 
incumbent  upon  that  company  to  afford,  and  as  regards  the 
other  respondent,  namely,  the  South  Eastern  Company,  we 
think  the  Uckfield  Board  have  also  ground  for  complaining 
that  they  have  not  done  all  they  might  have  done  to  &cilitate 
the  exchange  of  traffic.  It  is  not  enough  under  the  circum- 
stances, nor  an  answer  to  the  application,  that  the  South 
Eastern  should  express  their  readiness  to  receive  the  traffic 
whenever  it  might  be  tendered.     It  has  been  their  view  that 
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their  station  at  Tunbridge  Wells  was  deficient  in  the  accom-         1875. 

modation  needed  for  the  working  of  that  traffic^  and  as  the  Local  Boasd 

Brighton  Company  shared  in  that  view,  the  condition  of  the   district  of 

station  has  formed  an  obstacle  which  it  was  for  the  South     Uckfibld 

Eastern  Company  to  take  measures  to  remove.     The  evidence      London, 

is  dear  upon  this  point.     The  secretary  of  the  Brighton  Com-    and  South 

pany  wrote  on  the  20th  of  January  last  to  inform  the  Uckfield  ^^l^^'  ^' 

Board  that  the  general  mana&:ers  of  the  two  companies  had       South 

.   ^  ,      °  ^  Eabtebn 

met,  and  that  it  appeared  it  would  be  necessary  for  the  South  By,  Co. 
Eastern  Company  to  make  some  alterations  at  their  station 
before  the  through  communication  could  be  carried  out.  The 
application  of  the  Uckfield  Board  is  dated  the  14th  of  June  last, 
and  on  the  21st  of  June  Mr.  Shaw,  the  secretary  of  the  South 
Eastern,  wrote  for  the  information  of  the  local  board  to  say 
that  the  directors  of  his  company  had  ordered  the  preparation 
of  plans  for  the  improvement  and  enlargement  of  the  Tunbridge 
Wells  station,  with  a  view  to  give  to  the  public  greater  fecilities 
than  they  had  hitherto  possessed ;  and  in  their  formal  answer  to 
the  application,  dated  the  8th  of  July,  in  the  eleventh  paragraph 
the  company  state  that  previous  to  the  said  application  the 
South  Eastern  Company  determined  to  make  improvements  at 
the  Tunbridge  Wells  station  for  the  express  purpose  of  affording 
accommodation  for  any  additional  traffic  which  might  be  brought 
to  that  station  consequent  upon  the  opening  of  the  said  junction 
line  for  passenger  traffic.  It  is  true  they  proposed  to  the 
Brighton  Company  last  month  to  receive  the  Brighton  trains 
into  their  station  at  once,  and  as  if  the  works  as  existing  would 
suffice ;  but  on  being  asked  by  the  Brighton  Company  whether 
they  would  be  responsible  for  the  trains  after  they  were  past 
the  junction,  they  declined  to  be  so,  and  nothing  came  of  the 
proposal.  Thus,  we  think,  it  sufficiently  appears  that  the  South 
Eastern  Company  have  been  partly  the  cause  why  this  matter 
has  not  been  sooner  settled,  and  we  shall  feel  justified  in  joining 
them  with  the  Brighton  Company  in  the  order  we  propose  to 
make  in  the  case.  The  order  wiU  be  framed  in  general  terms, 
following  the  words  of  the  second  section  of  the  Traffic  Act 
of  1854,  and  enjoining  the  two  companies  to  afibrd  a  continuous 
communication  by  means  of  their  continuous  lines.     Each  com- 
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1875.        panj  inust^  without  loss  of  time^  put  itself  in  a  position  to 

Local  Board  perform  its  part  of  the  joint  business,  and  as  to  those  mutual 

D^TBicT  OF   arrangements  on  which  so  much  depends  to  execute  the  order 

UcKFiELD     properly,  including  what  relates  to  the  correspondence  of  trains 

London,      and  to  the  selection  of  the  most  convenient  place  for  delivering 

AND  South    the  traffic  over,  they,  we  think,  will  be  better  determined  by 

"^^J^-^-  agreement  between  the  companies  than  by  directions  fiom  ns ; 

South       ^nd  we  trust,  not  only  that  they  will  be  able  to  agree  upon  such 

jBASTEBN  ^  ^  ^  •         •  1  • 

Bt.  Co.  as  will  work  satisfactorily,  but  also  considering  that  the  subject 
has  already  engaged  a  great  deal  of  their  attention,  that  it  may 
be  possible  for  full  effect  to  be  given  to  our  order  at  an  earlier 
date  than  might  otherwise  have  been  looked  for. 

We  pass  on  to  another  matter,  of  which  the  Uckfield  Board 
complain  in  their  application.  The  railway  between  the  two 
stations  at  Tunbridge  Wells,  though  not  opened  for  passenger 
traffic,  is  used,  as  abeady  said,  for  the  conveyance  of  goods ; 
and  it  appears  that  a  charge  varying  from  1^.  to  1«.  6<f.  a  ton 
is  made  for  haulage  from  the  goods  station  of  one  company  to 
the  goods  station  of  the  other.  The  haulage  is  done  at  present 
entirely  by  the  Brighton  Company,  but  they  only  receive  the 
toll  when  they  haul  from  their  own  station,  the  toll  on  the  goods 
they  haul  from  the  South  Eastern  station  going  to  the  latter 
company.  The  application  as  regards  this  charge  is,  that  the 
companies  may  be  enjoined  to  modify  it,  and  to  give  greater 
fitcilities  for  the  transmission  of  goods. 

Railway  companies  cannot  of  course  charge  otherwise  than 
according  to  the  provisions  of  their  special  acts,  but  anything 
done  by  them  contrary  to  such  provisions  would  not  be  matter 
we  could  deal  with,  except  so  far  as  it  might  also  contravene 
any  provision  of  the  general  acts  which  we  have  to  carry  out. 
No  case  was  proved  before  us  in  which  the  charge  made  by  the 
companies  for  conveyance,  including  the  special  toll  in  question, 
was  in  excess  of  their  maximum  rates ;  but  it  was  shown  that 
goods  sent  from  Uckfield  via  Tunbridge  Wells  can  only  be 
invoiced  locally  to  Timbridge  Wells,  and  that  they  have  there 
to  be  rebooked  to  the  station  on  the  South  Eastern  where  they 
are  directed  to  be  delivered.  Through  booking  is  a  facility 
which  railway  companies  may  reasonably  be  required  to  aSbrd, 
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and  as  exhibiting  the  total  charge  made  for  conveyance  from        1875. 
end  to  end  is  especially  of  use  where  doubts  exist  whether  com-  Local  Board 
pames  are  making  unequal  or  excessive  charges.     We  shaU  j^^l^^oi, 
enjoin  the  Brighton  Company  to  allow  through  booking  from    Uckpibld 
their  Uckfield  Branch  to  stations  on  the  South  Eastern.  London, 

We  are  of  opinion  that  the  complainants  are  entitled  to  their    ^kd  South 
costs^  and  that  the  respondent  companies  should  each  pay  one  Coast^.Co. 
half  of  their  amount.  South 


Eastern 
Bt.  Co. 


[Solicitor  for  the  applicants :   G.  Faithful. 
Solicitors  for  the  Brighton  Railway  Company :  Norton,  Rose, 

Norton  §•  Brewer. 
Solicitor  for  the  South  Eastern  Railway  Company :   fF.  B. 
Stephens.'] 
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TRAFFIC  OF  CARRIERS. 


July  31,  FiSHBOUBNE  AND  ANOTHER 

Augvst  11, 

1875.  t'* 

The  Great  Southern  and  Western  Railway  Company 

(Ireland). 

Carrier — ComignmeTU  Note-^Initruetiam  at  to  Delipery  of  6hodS'^UndMe 

Preferonee, 

F.  &  Co.,  cairien,  delirered  to  a  ndlwaj  companj  at  their  station  goods  for 
conreyance  addressed  to  the  consignees.  With  such  goods  a  consignment  note 
was  handed  to  the  railway  company,  containing  in  addition  to  the  names  and 
addresses  of  the  consignees  the  words  **  To  the  care  of  F.  &  Ga" 

The  railway  company  refused  to  recognize  the  latter  words,  and  deliTered  the 
goods  to  the  consignees  by  their  own  agents  or  other  carriers. 

Held,  that  the  words  '*  To  the  care  of  F.  &  Co."  imported  that  the  goods  on 
their  arriyal  at  the  terminal  stations  were  to  be  given  to  F.  ft  Co.  or  their  agents 
for  delivery  to  the  consignees ;  that  as  between  the  railway  company  and  F.  ft  Ca 
the  latter  were  the  consignors,  and  that  the  railway  company  accepted  the  goods 
npon  the  terms  stated  in  the  consignment  note;  and  that  the  railway  company 
were  precluded  by  the  consignment  note  from  being  at  liberty  to  employ  their 
own  or  other  carriers  to  deliver  the  goods  fnHn  their  railway  to  the  coniigneeB, 
and  should  have  delivered  the  same  to  F.  ft  Ca  or  their  agents. 

This  was  an  application  under  sect.  2  of  the  Rulway  and  Canal 
Traffic  Act;  1854(^)5  for  an  order  enjoining  the  Great  Southern 
and  Western  Bailway  Companj  of  Ireland  not  to  subject  Messrs. 
Fishboume  &  Co.  to  any  undue  or  unreasonable  preference  and 
disadvantage  in  respect  of  their  trade  as  carriers,  and  not  to  giwe 
themselves  or  any  third  persons  any  undue  or  unreasonable  pre- 
ference or  advantage ;  and  further  to  afford  to  Messrs.  Fishboume 
&  Co.  all  reasonable  fitcilities  for  the  receiving,  forwarding,  and 
delivery  of  their  traffic. 

The  facts  of  the  case  and  the  arguments  sufficiently  appear 
from  the  judgment. 

(»)  Ante,  Vol.  I.  p.  1. 
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H.  C.  Saunders  and  Walter  Macnamara  appeared  for  the 
applicants* 

Rodwell,  Q.C.5  and  fF.  Haughton,  for  the  defendants. 

The  Court  delivered  the  following  judgment: — 

This  is  an  application  for  an  injunction  against  the  Great 
Southern  and  Western  Railway  Company  (Ireland).  Fish- 
bourne  and  Company,  the  applicants,  are  carriers  in  Dublin 
and  other  places  in  Ireland,  and  they  complain  that  the  railway 
company  subject  them  to  an  undue  and  unreasonable  prejudice 
in  respect  of  their  trade  as  carriers^  and  unduly  hinder  them 
in  carrying  it  on. 

It  appears  that  the  applicants,  in  the  course  of  their  business, 
consign  goods  by  the  defendants'  line  to  different  parts  of  Ireland, 
where  they  have  offices  and  agents.  The  goods  generally  have 
upon  them  the  names  and  addresses  of  the  consignees,  but  with 
such  goods  a  consignment  note  signed  by  the  applicants  is 
handed  to  the  defendants'  servants,  containing,  in  addition  to 
such  names  and  addresses,  the  words  ^'  To  the  care  of  Fishboume 
and  Company,"  importing  that  the  goods  on  their  arrival  at  the 
terminal  station  are  to  be  given  to  the  applicants  or  their  agents 
for  delivery  to  the  parties  to  whom  they  are  addressed.  The 
defendants,  however,  ignore  this  part  of  the  consignment  note, 
and  insist  upon  delivering  by  their  own  agents  or  by  other 
carriers,  and  their  conduct  in  this  respect  is  alleged  to  be  in 
violation  of  the  Traffic  Act  of  1854,  and  to  give  good  ground 
of  complaint  to  the  applicants  by  the  injury  it  does  to  their 
business  as  carriers,  and  by  depriving  them  of  the  lien  and  con- 
trol they  would  otherwise  exercise  over  the  goods.  It  seems  clear 
that  as  between  the  railway  company  and  the  appKcants,  the 
latter  are  the  consignors,  and  that  the  railway  company  accept  the 
goods  upon  the  terms  stated  in  the  consignment  note.  They 
thus  preclude  themselves  from  being  at  liberty  to  employ  their 
own  or  other  carriers  to  the  exclusion  of  Fishboume  and  Com- 
pany to  cart  the  goods  from  their  railway;  and  if  notwithstand- 
ing they  act  as  if  they  were  not  so  precluded,  they  subject  the 
applicants  to  an  undue  prejudice,  and  give  to  others  in  the  same 
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business  with  them  an  advantage.  This^  considering  the  terms 
upon  which  the  goods  have  been  sent  by  railway^  is  notallowable ; 
we  think,  therefore,  we  ought  to  enjoin  them  not  to  do  it  in 
future. 

It  was  abo  made  matter  of  complaint  in  the  application  that 
the  defendants  refused  to  pay  to  the  applicants,  or  to  collect  for 
them,  sums  of  money  which  had  been  ''paid  on"  by  them  in 
respect  of  their  goods,  but  we  are  of  opinion  that  this  complaint 
was  not  sustained  by  the  evidence  offered  in  support  of  it.  As 
to  the  point,  however,  raised  by  the  company  in  answering  the 
complaint,  that  they  are  not  bound  to  pay  city  cartage,  it  seems 
to  us  that  if  goods  are  brought  to  the  station  by  the  applicants, 
and  the  company  charge  carted  or  collection  and  delivery  rates 
for  their  conveyance,  the  applicants  would  be  entitled  to  a 
deduction  off  such  rates  of  such  portion  of  them  as  is  rrferable 
to  the  cost  of  collection. 

The  applicants  should  be  paid  their  costs,  except  on  that  part 
of  their  complaint  which  was  not  proved,  and  should  pay  to  the 
railway  company  their  costs,  if  any,  incurred  by  reason  of  such 
part  of  the  complaint. 


[Solicitor  for  the  applicants:   fF.  L.  BelL 
Solicitors  for  the  defendants :   Sherwood  if  Co.,  for  Barrtngton 
Sf  Co,,  Dublin.] 
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The  Greenock  and  Wemtss  Bat  Railway  Company      jifZy28,29,80» 

„.  August  2,  8,  4, 

_         _  _  _,  ^  ^-r         V  October  27, 

The  Caledonian  Railway  Company  (No.  3.)  December  7 

187C. 
Through  Itatee^Sea  Trqffie-^Appeal^Beffulation  qf  BaiUeayi  Act,  1878,  

M.  11,  26. 

The  company  reqoiring  traffic  to  be  forwarded  at  throngli  rates  under  the 
11th  flection  of  the  Reg:alation  of  Railways  Act,  1878,  need  not  tbemselTes  be  a 
forwarding  company  as  regards  the  particular  traffic,  bnt  it  is  enough  if  they  are 
interested  in  the  forwarding. 

A  railway  company  applying  for  through  rates  bad  agreed  with  C.  for  the 
carriage  of  passengers  by  steamer  in  connection  with  their  line. 

Heldf  that  snch  steamer  and  the  traffic  carried  thereby  were  within  the 
prorisions  of  the  1 1th  section. 

The  W.  B.  Railway  Company  had  entered  into  an  agreement  with  the  C.  com- 
pany, whereby  the  latter  company  worked  their  line,  and  it  was  agreed  that  the 
rates  and  fares  to  be  charged  on  the  W.  B.  Railway  should  be  fixed  by  a  joint 
committee  of  the  two  companies. 

ffeld,  that  this  agreement  did  not  relate  to  through  rates,  and  that  the 
W.  B.  Company  were  the  proper  parties  to  apply  for  such  rates  under  that 
section  ('). 

Oase  for  the  opinion  of  the  Court  of  Session,  granted  under  sect  26  of  the 
Regulation  of  Ridlways  Act,  1878. 

This  was  an  application  by  the  Wemjss  Bay  Railway  Com- 
pany, under  the  11th  section  of  the  Regulation  of  Railways 
Act,  1873  (*),  for  through  rates  for  passenger  traffic  from  and 
to  Glasgow  oyer  the  Wemyss  Bay  line.  The  hcts  of  the 
case  were  as  follows : —  The  Wemyss  Bay  line  extends 
firom  a  junction,  near  Port  Glasgow,  with  the  Glasgow  and 
Greenock  Railway  of  the  Caledonian  Company^  to  Wemyss 
Say,  and  steamers  in  connection  with  the  train  service  ran  from 
Wemyss  Bay  to  Rothesay,  Inellan,  and  other  coast  towns  on 
the   Clyde.     The  distance  from  Glasgow  to  Wemyss  Bay  is 

(■)  See  on  this  subject,  The  Central  Co,  y.  The  Great  Western  By,  Co,, 
Wales  and  Carmarthen  Junction  Ry,      ante,  p.  191. 

(•)  Ante,  Vol  I.  p.  7. 
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1875.  about  thirty  miles,  the  Glasgow  and  Greenock  portion  being 
Greenock  about  twenty  miles  long,  and  the  Wemyss  Bay  ten.  The 
Bay  Ry.  Co.  Wemyss  Bay  line  and  the  Glasgow  and  Greenock  line  were 
Caledonian  ^^°^^  ^7  different  companies,  but  were  united  for  working 
Ry.  Co.  purposes,  the  Wemyss  Bay  line  being  worked  in  perpetuity  by 
(No.  8.)  ^jjg  Caledonian  Company,  at  a  fixed  rent,  under  an  agreement 
confirmed  by  Act  of  Parliament.  The  traffic  was  for  the  most 
part  a  land  and  water  traffic  combined,  and  the  Caledonian 
Company  booked  through  to  and  fi'om  the  coast,  and  issued 
both  the  railway  and  steamboat  tickets.  The  through  &res  at 
the  date  of  the  application  were  made  up  of  the  separate  fiures 
of  the  separate  portions  of  the  route,  but  the  amounts  of  the 
Wemyss  Bay  portion  of  tlie  route  were,  under  agreement,  to 
be  determined  by  a  committee  of  six  persons,  three  to  be 
named  by  each  company.  Steamers  which  carried  passengers 
between  the  Wemyss  Bay  Railway  and  other  parts  of  the 
coast  were  provided  under  an  agreement  between  the  Wemyss 
Bay  Railway  Company  and  Mr.  A.  Campbell,  which  was  to 
the  effect  that  Mr.  Campbell  should  find  and  work  the  steamers, 
and  should  receive  for  so  doing  from  the  railway  company  5<f.  per 
passenger  single,  and  lOjcf.  return,  the  tickets  to  be  issued  by 
the  railway  company,  and  to  be  through  tickets,  and  the  entire 
passenger  traffic  to  be  booked  through  by  those  boats  and  no 
other.  It  was  fiirther  provided  that,  if  the  through  fiu*es  should 
be  thereafter  raised,  Mr.  Campbell  should  receive  one-third  of 
the  increase. 

The  nature  of  the  through  rates  proposed,  and  the  legal 
questions  which  were  raised  in  regard  to  the  construction  of  the 
section  under  which  the  application  was  made,  sufficiently 
appear  firom  the  arguments  and  judgment. 

Pembevy  Q.C.,  and  F.  Ledgard,  for  the  applicants.  The  defen* 
dants  by  their  answer  raise  the  objection  that  the  11th  section 
does  not  apply  to  cases  in  which  the  traffic  is  carried  through- 
out by  one  company,  but  we  are  a  railway  company  requirinf; 
traffic  to  be  forwarded,  and  that  is  the  only  definition  we  are 
required  to  fulfil,  under  the  terms  of  the  Act. 

They  also  object  that  we  include  the  steamboat  fiures  in  our 
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application.     But  the  words  at  the  end  of  the  11th  section  on         1875. 

the  subject  only  require  the  railway  company  to  be  "party    Gsbenock 

to  an  arrangement  for  using,  maintaining  or  working  steam  '^y  R™™ 

vessels."    It  is  enou&:h  for  our  purpose  if  we  can  show  that  the  ^      *'• 

°  i»         .         Caledonian 

Wemyss  Bay  Company  are  party  to  an  arrangement  for  usmg,       Ry.  Co. 

maintaining  or  working  a  steam  vessel  for  the  purpose  of  carry-  (^o-  ^O 
ing  on  a  communication  between  any  towns  or  ports;  but 
besides  that,  if  it  is  necessary  that  the  Caledonian  Company,  as 
the  company  working  the  line,  should  be  parties  to  the  agree- 
ment, they  have  made  themselves  so  by  acting  upon  it,  and  by 
issuing  through  tickets.  It  however  is  not  necessary  that  the 
Caledonian  Company  should  be  party ;  any  company  that  was 
entitled  to  come  for  a  rate  would  satisfy  the  requirements  of  thp 
words  ^*  a  railway  company  party  to  an  arrangement,  &c.,"  and 
we  are  entitled  to  come  for  a  through  rate,  for  we  are  in  the 
position  of  a  company  who  have  leased  their  line  in  perpetuity 
at  a  fixed  rental,  but  have  a  direct  interest  in  the  development 
of  the  traffic. 

Thesiffer,  Q.C.,  and  H.  C  Saunders^  for  the  defendants. 

The  Commissioners  are  asked  to  raise  the  rates  in  respect  of 
the  main  bulk  of  the  traffic  of  this  line  by  a  company  not  work- 
ing, in  the  fitce  of  the  objection  of  the  company  working,  the 
traffic.  The  applicants  have  withdrawn  part  of  the  fares  applied 
for,  so  that  the  Commissioners  cannot  deal  with  the  fares  as  a 
whole  ;  and  though  you  have  not  the  steamboat  company  before 
you,  you  are  asked  to  make  an  order  affecting  their  interest. 
Moreover,  the  end  of  section  11  does  not  apply  to  an  agreement 
such  as  this,  where  the  company  have  no  control  over  the 
steamers.  The  Railway  and  Canal  Traffic  Act,  1854,  does  not 
contemplate  the  case  of  a  railway  company  whose  line  is  worked 
applying  for  a  through  rate  against  the  company  working  it, 
but  to  the  case  of  one  company  working  its  own  line  applying 
against  another  company  working  its  own  line.  The  railway 
firom  Glasgow  to  Wemyss  Bay  is  worked  as  a  continuous  line 
by  the  Caledonian  Company,  and  the  public  can  pay  at  one  end 
a  &re  which  will  entitle  them  to  be  carried  to  the  other  end  of 
the  two  lines.     A  through  rate  should  be  in  the  interest  of  the 
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1875.        public,  and  this  application  is  not  made  in  the  smallest  degree 

Gbeenock    in  the  interest  of  the  public,  for  the  fares  are  to  be  raised* 
AND  Wemybs 
Bay  By.  Co. 

V.  On  the  27th  of  October  the  Court  delivered  the  following 

Caledonian   •  ^ 
By.  Co.       judgment:— 

(No.  3.)  •j'jjjg  jg  jpj  application  for  through  rates  for  passenger  traffic 

fix)m  and  to  Glasgow  over  the  Wemyss  Bay  line.  This  line 
extends  from  a  junction  near  Port  Glasgow  with  the  Glasgow 
and  Greenock  Railway  of  the  Caledonian  Company  to  Wemyss 
Bay,  and  steamers  in  connection  with  the  train  service  run 
from  Wemyss  Bay  to  Rothesay,  Inellan,  and  other  coast  towns 
of  the  Clyde.  The  distance  from  Glasgow  to  Wemyss  Bay  is 
^bout  thirty  miles,  the  Glasgow  and  Greenock  portion  being 
twenty  miles  long,  and  the  Wemyss  Bay  ten.  The  Wemyss 
Bay  line  and  the  Glasgow  and  Greenock  line  are  owned  by 
different  companies,  but  are  united  and  one  for  working 
purposes,  the  Wemyss  Bay  line  being  worked  in  perpetuity  by 
the  Caledonian  Company  under  an  agreement  confirmed  by  Act 
of  Parliament.  The  passenger  traffic  is  for  the  most  part  a 
land  and  water  traffic  combined,  and  the  Caledonian  Company 
book  through  to  and  fix)m  the  coast,  and  issue  both  the  railway 
and  the  steamboat  tickets.  The  fares  are  extremely  low, 
Glasgow  to  BrOthesay,  for  instance,  second  class  return  being 
only  2s.  6d,  for  the  double  journey  of  sixty  miles  by  land  and 
fourteen  miles  by  sea ;  but,  nevertheless,  the  traffic  receipts  are 
large  from  the  large  number  of  passengers,  more  than  half  a 
million  yearly  using  this  route  between  Glasgow  and  the 
coast. 

The  Wemyss  Bay  Company  make  this  application  against 
the  Caledonian  Company,  and  we  are  asked,  first,  to  raise  the 
fiskres ;  secondly,  to  grant  the  fares  as  through  rates,  so  that  the 
amounts  may  not  afterwards  be  altered  by  one  Company 
without  concert  with  the  other ;  and,  thirdly,  to  apportion  the 
through  rates  in  such  a  way  as  will  make  the  Wemyss  Bay 
Company's  share  of  the  receipts  from  through  traffic  larger 
than  it  is  at  present.  In  the  course  of  the  hearing  the  appli- 
cants restricted  their  case  under  the  first  and  third  of  these 
heads,  as  to  stations  of  the  Caledonian  Company,  to  Gla^ow 
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as  regards  land  &res,  and  to  Glasgow  and  Paisley  as  regards         1876. 
coast  fiures,  that  is,  &res  to  places  beyond  Wemyss  Bay ;  but    Gbeenock 
the  traffic  of  other  Caledonian  stations  than   Glasgow  and  ^^y  ^y,  qq, 
Paidey  exchanged  with  the  Wemyss  Bay  line  is  comparatively  calk^hian 
unimportant,  Glasgow  being  the  chief  source  of  the  through      R^.  Ck>. 
traffic.  .  (N^- 3> 

The  present  through  fares  are  of  the  cumulative  kind,  made 
up,  that  is,  of  the  separate  fares  of  the  separate  portions  of  the 
route,  each  portion  of  route  having  its  own  fare,  and  each 
company  fixing  the  &re  for  its  own  portion  at  what  amount  it 
pleases,  subject  to  the  necessity  of  the  difierent  amounts  when 
added  together  not  making  too  high  a  total  for  the  public* 
The  amounts,  however,  for  the  Wemyss  Bay  portion  of  the 
route  are  under  the  agreement  above  mentioned  to  be  deter- 
mined not  by  the  Wemyss  Bay  Company,  but  by  a  committee 
of  three  persons  named  by  that  company,  and  of  three  others 
named  by  the  Caledonian  Company;  and  in  1871  this  com«> 
mittee,  being  unable  to  agree  in  fixing  amounts,  the  difference 
was  referred  to  the  arbitration  of  Mr.  Gordon,  the  present 
Lord  Advocate*     He,  as  arbiter,  had  to  fix  fiures  which  were 
neither  through  fares  nor  local  &res,  but  fiu^s  for  through 
traffic  in  so  far  as  carried  on  the  Wemyss  Bay  Une ;  and  the 
course  he  took  was  first  to  settle  what  proportion  of  any  whole 
fares  for  both  lines  he  would  have  given  to  the  Wemyss  Bay 
Company  for  their  line,  if  he  could  have  dealt  with  the  question 
in  that  way,  and  then  ascertaining  what  the  whole  or  through 
fiures  actually  were  at  that  time,  and,  assuming  their  continuance, 
to  fix  the  Wemyss  Bay  &res'  for  joint  traffic  definitely  at  the 
amounts  which  his  proportion  applied  to  those  through  fares 
worked  out  at.     The  proportion  he  took  for  the  Wemyss  Bay 
Company  was  their  share  according  to  mileage  plus  50  per 
cent.,  his  intention  being,  for  reasons  which  he  stated,  that  the 
Wemyss  Bay  Company  should  receive  about  47  J  per  cent,  of 
the  receipts  firom  through  traffic.     The  amounts  so  arrived  at 
have  since  formed  the  Wemyss  Bay  share  of  the  cumulative 
rates,  but  these  rates  are  higher  now  than  in  1871,  because  the 
Caledonian  Company  have  since  increased  their  part  of  them, 
and  the  Wemyss  Bay  Company  seek  by  this  application,  among 
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1875.        other  things^  to  obtain  a  share  of  that  increase,  and  to  have  it 
Greenock     divided  by  the  method  of  apportionment  adopted  by  Mr.  Gordon. 

AND  \^15MY^Sl     _ 

Bay  Ry.  Co.    There  is  now  power,  under  the  Act  of  1873,  to  fix  and  appor- 
Calbdonian  *^^°   through  rates  for  traffic  over  different  lines  forming  a 
Ry.  Co.       continuous   communication,  and   the  applicants  contend  that 
(  o.  3.)      theirs  is  a  case  which  calls  for  the  exercise  of  that  power. 

The  objections  on  the  other  side  are  of  various  kinds.  First 
it  is  said  that  the  agreement  with  the  Caledonian  Company 
provides  for  all  questions  of  fares  on  the  Wemyss  Bay  Railway 
being  managed  by  the  joint  committee  of  six  members,  and 
that  it  is  contrary  to  the  agreement  that  the  Wemyss  Bay 
Company  should  supersede  the  committee  in  proposing  through 
&res.  But  we  think  there  is  much  difference  between  through 
&.res  and  the  &res  the  committee  manage,  and  that,  as  &r  as 
this  objection  goes,  the  Wemyss  Bay  Company  are  entitled 
and  indeed  the  more  proper  party  of  the  two  to  propose  through 
rates  under  the  Act  of  1873.  Next  it  is  said  that  the  Wemyss 
Bay  Company  cannot  apply  for  through  rates  because  it  does 
not  work  or  use  its  own  line.  The  Act  of  1854  gives  facilities 
for  the  forwarding  of  traffic  having  to  pass  over  more  than  one 
railway  to  reach  its  destination,  and  by  the  Act  of  1873  these 
facilities  include  forwarding  at  through  rates  at  the  request  of 
any  railway  company  requiring  traffic  to  be  forwarded.  The 
objection  in  question  assumes  that  to  require  traffic  to  be 
forwarded  a  company  must  itself  be  a  forwarding  company  as 
regards  the  particular  traffic,  but  we  think  this  is  not  necessary, 
and  that  it  is  enough  for  a  company  to  be  interested  in  the 
forwarding,  which  is  the  case  with  the  applicants,  who  draw  all 
the  receipts,  less  a  fixed  proportion  for  working  expenses^  from 
traffic  conveyed  over  their  line.  And  it  does  not  seem  to  us  to 
make  any  difference  that  the  company  which  work  their  line 
also  own  and  work  the  line  with  which  theirs  is  in  continuation* 
A  third  objection  raises  the  question  whether  we  have  power  to 
grant  the  coast  fiures,  that  is  to  say,  the  through  &res  charged 
to  railway  passengers  travelling  partly  by  steamboat.  The  act 
says  that  where  a  railway  company  use,  maintain,  or  work,  <v 
are  party  to  an  agreement  for  using,  maintaining,  or  working, 
steam  vessels  for  the  purpose  of  carrying  on  a  communicatioii 
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between  any  towns  or  ports^  the  provisions  of  its  11th  section,        1876. 
that  relating  to  through  rates,  shall  extend  to  such  steam  vessels    Gbeekock 
and  to  the  traffic  carried  thereby.     Now  the  steamers  which  bayR™^ 
carry  passengers  to  and  from  the  trains  on  the  Wemyss  Bay  _      ^« 
Railway,  between  the  Wemyss  Bay  pier  and  Inellan,  Rothesay,      Ry.  Co. 
Largs,  FairUe,  Toward,  and  Millport,  are  provided  under  an      (^^  *•) 
agreement  between  the  Wemyss  Bay  Railway  Company  and 
Mr.  Alexander  Campbell.     This  agreement  is  to  the  e£fect  that 
Mr.  Campbell  shall  find  and  work  the  steamers,  and  shall 
receive  for  so  doing  from  the  railway  company  5d.  per  passenger 
single,  and  10|^.  return,  the  tickets  to  be  issued  by  the  railway 
company  and  to  be  through  tickets,  and  the  entire  passenger 
traffic  to  be  booked  through  by  these  boats  and  no  other.    It  is 
further  provided  that  if  the  through  fares  should  be  thereafter 
raised,  Mr.  CampbeU  should  receive  one-third  of  the  increase. 
This  being  the  arrangement,  we  think  that  during  the  con- 
tinuance of  the  agreement  the   11th  section  does  apply  to 
Mr.  Campbell's  steamers,  and  at  the  same  time  that  it  was 
unnecessary  that  he. should  be  served  with  notices  or  made 
a  party  in  the  case  before  us,  because,  so  fiu:  as  the  through 
fiures  represent  the  sea  transit,  they  are  under  the  control  and 
direction  of  the    applicants    themselves,   the  Wemyss   Bay 
Company,  Mr.  Campbell  looking  to  the  railway  company  for 
payment,  and  taking  no  direct  part  in  questions  as  to  the 
amount  and  apportionment  of  through  fiires.     The  11th  section 
deals  only  with  the  question  of  carrying  or  not  at  through 
rates,  and  for  a  matter  of  that  sort  the  agreement  makes  the 
steamers  in  etEect  an  extension  of  the  line  of  the  Wemyss  Bay 
Company. 

Coming  now  to  the  through  fares  proposed  by  the  Wemyss 
Bay  Company,  we  may  say  at  once  that  we  do  not  see  why 
they  should  differ  in  amount  from  the  present  £Eu:es.  It  is 
proposed  they  should  be  more  by  twopence  or  threepence,  and 
it  is  suggested  that  so  small  a  rise  would  not  be  felt.  But  the 
company  which  works  the  traffic  is  opposed  to  the  fiires  being 
raised,  and  Mr.  Campbell,  it  is  stated,  is  satisfied  with  their 
present  amount,  and  as  he  by  his  agreement  is  entitled  to  share 
in  any  increase  and  to  have  one-third  of  it,  and  another  part 
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1875.        would  accrue  to  the  Caledonian  Company,  half  at  least,  if  not 

Greenock    more,  of  the  increase  would  be  imposed  against  the  wish  not 

^Sr  RyIco?  ®^y  ^^  those  who  would  pay  it,  but  of  those  who  would  receiTe 

^      ^*  it  as  welL     At  the  same  time  the  increase,  from  bein£r  small, 

Calbdoviam  .  ,  ,  , 

Rt.  Co.       and  being  made  still  smaller  by  a  part  of  it  only  touching  tbe 
(1^0. 8.)       through  rates  eflfectively,  is  not  such  as  to  make  the  present 
and  proposed  amounts  appreciably  differ,  and,  aU  things  con- 
sidered, of  the  two,  and  it  was  left  veiy  much  to  us  to  chooee 
between  them,  we  prefer  the  amounts  as  they  are. 

Whatever  the  amounts  may  be,  the  principle  on  which  thej 
are  apportioned  should  be  the  same,  and  we  will  now  consider 
what  that  principle  should  be.  The  through  fiffes  were  at  fiist 
divided  between  the  two  companies  in  the  proportion  of  their 
actual  mileages.  But  the  Wemyss  Bay  Company  early  asserted 
A  claim  to  a  division  which  would  give  them  more,  and  uxged, 
indeed,  that  they  ought  not  to  receive  less  than  the  other  com- 
pany;  and  in  March,  1870,  after  some  minor  conoesa<Mis  had 
been  tried,  the  Caledonian  Company  consented  to  a  per^centage 
division,  and  to  the  entire  through  traffic,  coast  and  land,  being 
divided  in  the  fixed  proportion  of  47}  per  cent,  to  the  Wemjss 
Bay  Company,  and  52  J  to  themselves.  This  arrangement  lasted 
till  May,  1871,  when,  other  differences  arising,  the  Cakdonian 
Company  declined  to  act  any  longer  in  concert  with  the  Wemyss 
Bay  Company  in  fixing  either  the  amount  or  the  division  of 
through  rates,  requirmg  instead  that  each  company  should 
make  its  own  charge  for  the  portion  of  route  belonging  to  it 
It  was  in  taking  this  course,  to  settle  the  charge  to  be  made  for 
the  Wemyss  Bay  portion,  that  the  committee  of  six  represent- 
ing that  line  differed  in  opinion,  and  that  the  reference  to  the 
arbitrator  ensued.  Mr.  Gordon  took  into  view  all  the  special 
circumstances  connected  with  the  Wemjsa  Bay  line,  and  came 
to  the  conclusion  that  the  47}  and  52}  division  whidi  existed 
before  May,  1871,  ought,  if  possible,  to  be  continaed,  and  he 
decided  the  reference  made  to  him,  although  it  did  not  directly 
raise  the  point,  in  a  way  which  he  thought  would  lead  to  such 
a  division.  The  result  has  not  been  altogether  such  as  he 
expected,  and  in  making  our  apportionment,  while  we  have 
followed  generaQy  the  division  reconunended  by  its  having  had 
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die  sanction  at  different  times  both  of  the  Caledonian  Company        1875. 
and  of  Mr.  Gordon,  we  have  considered  it  &ir  to  have  regard    Geebnook 
also  to  what  the  Wemyss  Bay  Company  have  been  receiving  '^^^y^Ca 
since  1871-     The  apportionment  we  shall  make  will  be  by  mile-   ^      ^^ 
age,  with  an  extra  allowance  to  the  Wemyss  Bay  Cconpany,       Bt.  Co, 
and  we  think  we  may  allow  the  distance  on  their  line  to  reckon       C^®-  *•) 
in  every  case  at  double  what  it  really  is,  so  that,  for  example,  a 
through  rate  from  Glasgow  to  Wemyss  Bay  would  be  appor- 
tioned in  the  ratio  of  twenty  miles  thirty-four  chains  Caledo* 
nian  to  twenty  miles  twelve  chains  Wemyss  Bay.     This  allow- 
ance is  meant  to  cover  every  claim,  including  that  connected 
with  the  pier  in  the  case  of  coast  &res. 

The  traffic  for  which  through  rates  are  proposed  is  divided 
into  land  and  coast  traffic.  As  to  the  former,  the  applicants 
are  satisfied  generally  with  the  &re8  as  they  exist,  both  as 
respects  amount  and  apportionment.  They  ask  only  for  more 
cat  of  the  fiures  from  Glasgow  to  each  of  their  four  stations. 
Upper  Greenock,  Bavenscraig,  Inverkdp  and  Wemyss  Bay, 
and  for  the  Glasgow  &res  to  the  three  latter  stations  to  be 
raised.  Upon  the  whole,  a  case  for  this  part  of  their  applica- 
tion does  not  aeem  to  us  to  have  been  made  out,  and  except  for 
land  traffic  going  from  end  to  end  of  both  lines,  we  are  not 
inclined  to  grant  the  through  fiures  proposed.  We  shall  grant 
through  fares  for  the  traffic  between  Glasgow  and  Wemyss 
Bay,  and  we  also  accede  to  the  application  as  it  relates  to  the 
granting  of  through  rates  for  coast  traffic.  The  amounts  will 
be  the  same  as  the  existing  fares,  and  the  apportionment,  any 
steamboat  pajrment  being  first  deducted,  by  mileage,  with  a 
double  allowance  to  the  Wemyss  Bay  Company,  as  we  have 
explained  above. 

It  is  said  with  reference  to  the  8  th  proviso  of  section  11,  that 
there  is  another  route  between  Glasgow  and  the  coast  towns, 
which  is  by  railway  from  Gksgow  to  Lower  Greenock,  and 
thence  by  steamer.  We  do  not,  however,  consider  the  traffic 
which  takes  this  route  to  be  carried  by  a  like  mode  of  transit, 
as  the  river  Clyde  takes  the  place  on  that  line  of  communication 
of  the  Wemyss  Bay  Railway  on  the  other. 

There  will  be  no  order  as  to  costs. 

r2 
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1875.  Subsequently  the  defendants  applied  by  motion  to  the  Com- 

Gbeenock    missioners  to  state  a  case  in  writing  for  the  opinion  of  a  superior 

Bay^y^^Co^  Court.     The  questions  which  the  defendants  desired  to  be  raised 

^'  by  the  case  were  stated  in  their  notice  of  motion  as  follows: — 

Caledonian     '' 

Ry.  Co.  1.  Whether  or  not  the  applicants  are,  within  the  true  intent 

(No.  3.)  aYi^  meaning  of  the  11th  section  of  the  Regulation  of 

Railways  Act,  1873,  entitled  to  require  traffic  to  be 

forwarded  at  a  through 'rate. 

2.  Whether  that  section  does  or  does  not  apply  to  a  case  in 

which,  as  in  this  case,  the  traffic  is  carried  throughout 
by  one  company. 

3.  Whether  or  not  the  granting  of  the  through  rates  by  the 

said  Commissioners  is  a  due  and  reasonable  &cility  in 
the  interest  of  the  public  according  to  the  true  intent 
and  meaning  of  subsect.  5  of  sect.  1 1  of  the  Kegulation 
of  Railways  Act,  1873. 

4.  Whether  or  not  there  was  any  evidence  upon  which  the 

said  Commissioners  could  find  in  fact  that  the  granting 
of  the  through  rates  by  the  said  Commissioners  was  such 
a  due  and  reasonable  &cility. 

5.  Whether  it  is  competent  for  the  applicants  to  apply  for, 

and  competent  for  the  said  Commissioners  to  grant  as 
through  rates,  or  to  make  an  apportionment  o^  under  the 
Regulation  of  Railways  Act,  1873,  the  through  rates 
already  existing  by  agreement  between  the  applicants 
and  the  Caledonian  Railway  Company. 

6.  Whether  looking  to  the  provisions  of  the  Greenock  and 

Wemyss  Bay  Railway  (Extension)  Act,  1863,  for  tbe 
fixing  of  the  rates  on  the  Greenock  and  Wemyss  Bay 
Railway  by  a  joint  committee  and  by  arbitration,  it  is 
competent  to  the  applicants  to  apply  to  the  said  Com- 
missioners for,  and  competent  to  the  Commissioners  to 
grant,  through  rates  in  respect  of  the  traffic  mentioned 
in  the  said  application. 

7.  Whether  or  not  the  applicants  or  the  Caledonian  Railway 

Company  are,  according  to  the  true  meaning  and  intent 
of  sect.  11  of  the  Regulation  of  Railways  Act,  1873,  a 
railway  company  which  use,  maintain  or  work,  or  are 


THROUGH  RATES.  237 

party  to  an  arrangement  for  using,  maintaining,  or         1875. 

working  steam-vessels  for  carrying  on  a  communication     Gbeenock 

between  any  towns  or  ports,  and  whether  the  said  Com-  ^f^  R™ca 

missioners  have  power,  under  the  Recnilation  of  Bail-   ^      *'• 

,  .  Calkdohian 

ways  Act,  1873,  to  make  any  order  respecting  the  rates       Ry.  Co. 

chargeable  by,  or  payable  to,  the  owners  of  the  steam-       (^®-  ^0 

boats  in  the  said  application  mentioned,  or  respecting 

the  traffic  carried  thereby;  particularly  having  regard 

to  the  fikct  that  the  owners  of  the  said  steamboats  are 

not  parties  to  the  said  application,  and  did  not  receive 

any  such  written  notice  of  the  proposed  through  rates  as 

is  required  by  the  1st  subsection  of  the  said  11th  section 

to  be  given  to  each  forwarding  company. 

8.  Whether  or  not  there  was  any  evidence  of  a  valid  and 

binding  agreement  for  using,  maintaining,  or  worlring 
steam-vessels  within  the  meaning  of  the  said  11th  section. 

9.  Whether  with  reference  to  the  through  route  proposed  to 

be  constituted  by  the  Glasgow,  Paisley,  and  Greenock 
Railway,  the  Greenock  and  Wemyss  Bay  Railway,  and 
steamboats  which  ply  between  Wemyss  Bay,  Inellan, 
Rothesay,  Toward,  Largs,  Fairlie,  and  Millport,  the 
said  Glasgow,  Paisley,  and  Greenock  Railway,  and 
steamboats  which  ply  between  Greenock  and  Inellan, 
Rothesay,  Toward,  Largs,  Fairlie,  and  Millport,  con- 
stitute, according  to  the  true  meaning  and  intent  of 
subsect.  8  of  sect.  1 1  of  the  Regulation  of  Railways  Act, 
1873,  a  like  mode  of  transit  and  another  line  of  com- 
munication between  the  same  points,  being  the  points  of 
departure  and  arrival  of  the  through  route ;  and  whether 
or  not  it  is  lawful  for  the  Commissioners  to  compel  the 
Caledonian  Railway  Company  to  accept  lower  mileage 
rates,  by  the  route  vid  Wemyss  Bay,  than  the  mileage 
rates  which  they  are  legally  charging  for  like  traffic 
carried  vid  Greenock  between  the  same  points,  being 
the  points  of  departure  and  arrival  of  the  through  route. 

The  decision  of  the  Commissioners  was  as  follows : — 

We  are  of  opinion  that  the  Caledonian  Company  should  be 
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1875.        allowed  to  appeal  to  the  Court  of  Session  In  Scotland  npon  the 

Gbeenock     Sist,  second,  seyenth  and  eighth  questions  mentioned  in  the 

^Y^Y^Co^  notice  of  their  desire  to  appeal  firom  our  decision  in  this  case, 

V-  and  upon  those  questions  only  so  fiir  as  we  consider  our  judg- 

By.  Co.       ment  to  involve  them. 

(No.  8.)  Xhe  first  and  second  questions  relate  to  the  title  of  the 

Wemyss  Bay  Company  to  apply  to  us  for  through  rates  under 
the  11th  section  of  the  Regulation  of  Railways  Act,  1873.  It 
was  stated,  upon  moving  for  leave  to  appeal,  that  the  Caledo- 
nian Company  desired  to  have  an  opportunity  of  arguing, 
among  other  objections  to  the  titie  of  the  Wemyss  Bay  Com- 
pany to  apply  to  us,  that  it  was  an  intermediate  company 
between  the  Caledonian  Company  and  the  owners  of  the  steam- 
boats mentioned  in  the  said  notice ;  but  we  think  that  this  point 
was  not  raised  at  the  original  hearing,  nor  does  it  properly  arise 
upon  the  judgment,  and  that  it  ought  not  to  be  stated  in  a  case 
for  the  opinion  of  the  Court  of  Session.  These  questions  must 
be  confined  to  the  single  point  whether  the  Wemyss  Bay  Com- 
pany are  or  are  not  entitled  to  apply  under  section  1 1  for  through 
traffic  to  be  forwarded  at  through  rates,  having  regard  to  the 
fact  that  their  line  of  railway  is  worked  by  the  Caledonian 
Company. 

The  seventh  and  eighth  questions  relate  to  the  steamboat 
traffic  between  Wemyss  Bay  Pier  and  Inellan,  Rothesay,  and 
other  places  on  the  Clyde,  and  we  think  that  the  appellants 
should  have  an  opportunity  of  contesting  the  correctness  of  our 
judgment  to  the  efiect  that  such  traffic  is  within  the  said 
11th  section. 

The  third  question  was  given  up  by  the  appellants  upon  their 
moving  for  leave  to  appeal.  The  fourth  is,  whether  there  was 
any  evidence  to  justify  our  finding  that  the  granting  of  the 
through  rates  was  a  due  and  reasonable  fiudlity?  We  think 
that  this  was  a  matter  entirely  for  us  to  decide,  under  sub- 
section 5  of  the  said  1 1th  section,  and  that  it  was  not  necessaiy 
to  bring  any  specific  evidence  upon  the  subject  before  us.  We 
do  not,  therefore,  consider  it  a  question  of  law  upon  which  leave 
to  appeal  should  be  granted. 

The  fifth  question  is  thus  worded :  '^  Whether  it  is  competent 
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for  the  applicants  to  apply  for^  and  for  the  Commissioners  to         1875. 
grant  as  through  rates,  or  to  make  an  apportionment  of  the     Gbeekock 
through  rates  already  existing  by  agreement  ?'*     The  statement   ]EJlY^Y.^Ca 
that  the  existing  rates  were  "  through"  and  by  '*  agreement"  is  ^      ^• 
mcorrect ;  they  were  cumulative,  and  not  by  agreement.     But,       Ry.  Co. 
further,  it  was  practically  left  to  us  to  decide  the  amount  of  the       (^®-  ^'^ 
rates,  and  we  were  asked  to  regard  the  case  as  one  of  principle, 
not  of  amount,  except  that  the  appellants  requested  us  not  to 
raise  the  fares  from  their  then  existing  amounts.     This  was  in 
effect  admitted  upon  the  motion  for  leave  to  appeal.     We  there- 
fore consider  this  point  to  have  been  waived,  and  that  it  cannot 
now  be  re-opened. 

The  sixth  question  is  in  substance,  as  was  stated  on  the  motion 
for  appeal,  whether  the  Wemyss  Bay  Company  have  not  parted 
with  their  right  to  ask  us  for  through  &res  to  the  joint  com- 
mittee  therein  mentioned  ?  We  think  it  a  sufficient  ground  for 
refusing  an  appeal  upon  this  question,  that  it  has  been  decided 
by  the  Court  of  Session  against  the  appellants  in  a  case  between 
these  very  parties,  reported  in  the  eighth  volimie  of  the  "  Scot- 
tish Law  Reporter,"  page  634  (*). 

The  ninth  question,  whether  or  not  the  traffic  therein  men- 
tioned was  carried  by  a  like  mode  of  transit  on  any  other  line 
of  communication  between  the  same  points,  we  consider  to  be  a 
question  of  fiict,  and  therefore  not  the  subject  of  appeal  (*)• 

(*)  See  Digest,  ante,  p.  22.  (October,  1876)  pending  for  hearing 

(*}  The  appeal  in  this  case  is  now      in  the  Court  of  Session  in  Scotland. 

[Solicitors  for  applicantf^ :   T.  B.  Simson  for  Key  dens,  Strang 

and  Girvans* 
Solicitors  for  defendants :   Grahame  ^  Wardlaw  for  J.  JTerr.] 
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POOR  RATE. 


October  26, 26, 

November  1,  2, 
3,24, 
1875. 

January  8, 
1876. 


The  London  and  North  Western  Railway  Company 


V. 


The  Guardians  op  the  Poor  of  THte  Wigan  Union. 

Rating —Railway  " Stations^  8iding$ — Trade  Profits — Repairs  of  Stock — 

Owners*  Waggons. 

On  appeal  against  the  amount  at  which  a  railway  and  its  stations  were  asweswd 
to  the  poor-rate : 

(1)  As  to  the  stations  t'-^ffeld,  that  in  ascertaining  how  mnch  of  the  adjacent 
land  occnpied  by  the  railway  company  formed  part  of  the  stations  and  an  element 
of  their  rateable  ralne  as  distingnisbed  from  the  line  itself,  all  sidings,  for  what- 
erer  purpose  used,  should  be  included,  and  only  the  aTerage  quantity  of  the  land 
required  for  the  main  tracks,  and  only  the  permanent  way  necessary  to  such  tracks 
at  any  point  in  their  length,  should  be  excluded. 

(2)  The  railway  company  made  and  repaired  their  own  rolling  stock  and  daimed 
to  deduct  trade  profits  on  such  repairs: — Held,  that  they  were  not  entitled  to  dedod 
any  sum  for  profits  in  respect  thereof. 

(3)  The  railway  company,  in  conducting  a  portion  of  their  traffic,  used  the 
waggon  stock  of  private  owners  and  of  other  railway  companies.  They  carried  to 
the  account  of  their  gross  receipts  the  amount  earned  by  means  of  such  waggmis. 
but  the  yalue  of  the  waggons  did  not  appear  in  the  tenant's  capital  account  of 
rolling  stock,  and,  therefore,  no  profits  thereon  were  allowed  as  a  deduction  under 
that  head.  The  company  claimed,  howcTer,  under  a  separate  head,  a  deductioii  of 
10  per  cent,  upon  the  value  of  these  waggons,  upon  the  ground  that  it  represented 
the  amount  of  trade  done  in  them  by  the  company  upon  which  the  profits  should 
be  deducted: — Held,  that  the  profits  should  be  deducted,  but  as  it  appeared  that 
the  number  of  train  miles  run  by  owners'  waggons  was  much  less  than  the  number 
run  by  those  of  other  companies,  5  per  cent  would  be  allowed  upon  the  former, 
and  10  per  cent  upon  the  latter. 

(4)  The  value  of  fixed  machinery  permanently  attached  to  the  freehold  is  land- 
lord's property,  and  rateable,  and  should  not  be  deducted  as  part  of  tenant's  plant 
or  capital. 

(5)  17  per  cent  upon  tenant's  capital  allowed  (under  the  circumstances)  for 
profit,  interest,  insurance,  and  deterioration;  10  per  cent  upon  the  capital  invested 
in  stores ;  and  5  per  cent  upon  floating  capital  (in  this  case  fixed  at  £900,000). 
£60  per  lineal  mile  allowed  to  be  deducted  for  the  landlord's  expenses  in  main- 
taining  the  premises  in  a  state  to  command  the  same  rent 

(6)  Grounds  upon  which  the  year  of  assessment  should  be  selected  for  the  vahu^ 
tion,  working  expenses,  &c.,  rather  than  an  average  number  of  years. 

This  was  a  reference  under  sect.  9  of  the  Regulation  of  Rail- 
ways Act^  1873 C)^  which  enables  the  Railway  Commissioners 

(»)  Ante,  Vol.  I.  p.  6. 
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to  decide  any  difference  to  which  a  railway  company  is  a  party 
on  application  of  the  parties  to  the  difference.  The  matter 
referred  was  an  appeal  against  a  poor  rate  made  upon  the 
London  and  North  Western  Railway.  The  appellants  were 
the  railway  company  and  the  appeal  was  against  the  valuation 
list  of  the  assessment  committee  of  the  Wigan  Union  in  Lanca- 
shire. 

It  was  agreed  between  the  parties  that  the  property  of  the 
railway  company  in  the  whole  of  the  townships  in  the  Wigan 
Union,  except  stations  and  buildings  separately  rated,  should 
be  deemed  for  the  purpose  of  the  case  to  constitute  one 
tenement  and  be  treated  as  if  situated  within  one  parish;  the 
parties  having  agreed  to  apportion  such  net  annual  value  as 
should  be  found  by  the  Court  for  such  tenement  among  the 
respective  townships  and  parishes,  deducting  in  each  township 
or  parish  the  amount  of  the  local  rates  according  to  the  amount 
in  the  pound.  The  value  of  the  rolling  stock  and  plant,  and 
the  fixed  machinery  and  the  number  of  train  miles  run  in  the 
Union  in  1874  and  the  gross  receipts  and  the  greater  part  of 
the  expenses  in  that  year,  were  also  agreed  upon. 
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Hardinge  Giffard,  Q.C.,  Staveley  Hilly  Q.C.,  and  R.  E. 
Webster  appeared  for  the  appellants. 


The  Solicitor-General  {Sir  J,  Holker,  Q,.C.)i  Edwards,Q,.C,, 
and  Leresche  for  the  respondents. 

Giffardy  Q.C.,  for  the  appellants. 

The  parties  had  simplified  the  problem  to  be  solved  by 
agreeing  to  treat  a  variety  of  Unes  of  railway  and  townships  as 
if  they  were  one  undertaking  running  through  one  township. 
The  substance  of  the  controversy  arose  in  respect  of  certain 
deductions.  An  increase  in  the  actual  receipts,  which  appeared 
to  have  induced  the  overseers  in  various  parts  of  the  country  to 
increase  the  assessment  was  no  proper  guarantee  that  the  assess- 
ment ought  to  be  increased.  The  working  expenses  had 
increased  in  a  fiur  greater  proportion  than  the  actual  receipts. 
The  railway  company  should  be  allowed  trade  profits  in  respect 
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of  the  making  and  repairing  of  their  own  stock.  They  carried 
on  the  business  of  manufacturers  and  repairers  of  railway  stock 
and  were  therefore  entitled  to  treat  it  as  if  it  were  the  bumiess 
in  respect  of  which  they  were  before  the  Courts  and  to  take  the 
ordinary  deductions  in  respect  of  trade  profits.  They  dauned 
a  deduction  for  proportion  of  waggon  stock  of  private  owners, 
and  10  per  cent  profit  thereon.  It  was  admitted  that  such 
•stock  was  necessary  to  obtain  the  gross  receipts^  and  that  if 
such  stock  was  not  found  by  private  owners  the  company 
would  have  to  provide  additional  waggon  stock  of  equal  value. 
They  claimed  20  per  cent,  upon  tenants'  capital  for  profits 
and  5  per  cent,  upon  floating  capitaL  Those  sums  were 
allowed  by  the  Court  in  the  Manchester^  Sheffield  and  Linr 
colnshire  Railway  Company  v.  Caistor  Union  (^).  With 
reference  to  the  stations,  the  amount  of  profit  the  buildings 
ought  to  yield,  and  the  quantity  of  land  to  be  included  in  the 
stations,  were  disputed.  In  addition  to  the  main  line  there  was 
a  loop  or  alternative  line.  The  assessment  committee  said  it 
was  siding  accommodation,  and  rateable  as  such.  It  was 
simply  used  as  an  alternative  line  to  prevent  the  main  line 
being  blocked. 

The  Solicitor^  General,  for  the  respondents. 

As  the  law  stood  the  way  to  deal  with  the  question  of  rating 
railways  was,  to  ascertain  what  sum  a  person  would  g^ve  for 
the  concern  supposing  he  was  to  become  a  tenant  of  it  from 
year  to  year.  He  was  not  to  become  a  permanent  tenant  of  it. 
No  doubt  it  was  worth  the  while  of  the  railway  company  to 
expend  out  of  revenue  a  considerable  amount  of  money  for  the 
purpose  not  only  of  keeping  the  permanent  way  in  good  con- 
dition, but  of  adopting  new  improvements  and  contrivances  tor 
the  purpose ;  in  fiict,  of  making  the  line  permanently  better  than 
it  was  before.  The  North  Western  Company  had  laid  down  a 
great  number  of  steel  rails  in  place  of  iron  ones,  upon  chairs  of 
much  greater  size  and  heavier  weight  than  the  old  chairs,  and 
had  expended  a  large  sum  in  placing  the  block  system  of 
telegraphs  upon  their  railway.    These  pennanent  improvements 

(1)  Ante,  p.  58. 
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had  been  paid  for  out  of  reyenae^  and  the  company  claimed  to 
deduct  them  under  working  expenses.  It  was  not  an  expen- 
diture that  a  tenant  irom  year  to  year,  whose  tenancy  might 
expire  by  proper  notice  at  the  end  of  any  year,  would  have 
incurred. 

It  was  un&ir  to  base  the  working  expenses  upon  the  expen- 
diture of  1874.  They  were  exceptionally  high  in  that  year, 
owing  to  the  deamess  of  coal  and  iron.  It  would  have  been 
fidrer  to  have  taken  several  years  in  order  to  strike  an 
average. 

The  aUowanoe  of  10  per  cent,  for  the  profit  on  the  repair  of 
carriages  should  not  be  allowed.  It  assumed  that  the  hypo- 
thetical tenant  had  no  appliances  for  repairing  stock.  Why 
should  not  the  hjrpothetical  tenant  be  a  railway  company  him- 
self? 

The  claim  for  proportion  of  waggon  stock  of  private  owners 
was  an  item  which  could  not  be  justified.  A  tenant  had  to  pay 
nothing  either  for  providing  these  waggons  or  dealing  with 
them  in  any  way  whatever,  and  if  he  had  to  do  anything  he 
was  remunerated  by  the  rate  he  got.  If  that  item  was  allowed 
he  would  get  the  amount  twice  over.  The  coal  carried  in  those 
veiy  waggons  was  part  of  the  gross  receipts,  by  ascertaining 
which  he  got  the  total  value  of  his  stock,  and  upon  that  total 
value  he  claimed  the  20  per  cent. 

It  had  been  decided  in  a  great  number  of  cases  that  the 
stations  were  to  be  valued  and  assessed  separately  from  the  line 
of  railway;  but  the  question  of  how  much  land  ought  to  be 
valued  as  stations  had  never  been  the  subject  of  judicial 
decision. 

Kot  only  the  structure  of  the  station  itself  must  be  con- 
sidered as  station,  but  the  platform  and  the  sidings  and  turn- 
tables which  were  used  for  the  accommodation  of  the  traffic. 

The  railway  for  the  purposes  of  its  traffic  required  a  certain 
space  of  ground  on  which  to  put  sidings,  and  it  put  sidings  on 
that  piece  of  ground  at  a  given  expenditure.  That  property 
covered  with  sidings  was  in  the  parish. 
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Evidence  of  surveyors  and  others  was  given  on  both  sides. 
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The  Courts  liaving  taken  time  to  consider^  delivered  the  fol- 
lowing judgment : — 

This  is  an  appKcation  by  the  London  and  North  Western 
Railway  Company  against  the  sums  at  which  they  have  been 
assessed  in  the  valuation  lists  of  the  Wigan  Union.  They  are 
the  occupiers  of  eleven  stations  and  thirty-two  miles  of  railway 
in  the  union,  and  the  matter  referred  for  our  decision  is  to  find 
the  entire  rateable  value  of  this  property,  inclusive  of  rates^  the 
railway  company  and  the  union  being  agreed  upon  the  manner 
in  which  the  whole  value,  when  found,  shall  be  apportioned 
amongst  the  several  parishes  of  which  the  union  consists. 

To  find  the  annual  value  of  the  stations  which  are  the  part  of 
the  property  we  wiU  take  first,  it  is  necessary  to  determine  not 
only  the  mode  in  which  the  land  in  occupation,  and  ihe  offices, 
sheds,  platforms,  sidings  and  other  appendages  of  a  station  shall 
be  valued,  but  also  carefully  to  exclude  the  lines  of  railway  in  a 
station  which  are  separately  assessed.  In  the  case  before  us, 
the  mode  of  rating  has  been  to  take  a  per-centage  upon  the 
present  value  of  the  stations,  and  the  evidence  did  not  show  that 
land  or  structures  had  been  over-valued.  As  to  the  other  matter 
of  what  i^.  station  includei^  the  parties  differ  upon  the  point 
whether  all  the  sidings  or  only  some  of  them  are  part  of  the 
station  and  elements  of  its  rateable  value.  The  view  of  the 
respondents  is,  that  the  number  of  lines  outside  a  station  should 
regulate  the  number  inside  that  should  be  excluded  in  rating 
the  station,  while  the  railway  company,  the  appellants,  contend 
for  the  exclusion  in  addition  of  all  lines  not  in  ordinary  use, 
either  as  standing  room  for  waggons  and  carriages,  or  as  sidings 
for  loading  and  unloading  goods,  on  the  ground  that  if  there 
are  more  lines  in  a  station  than  are  appropriated  to  such  pur- 
poses, they  are  lines  laid  down  to  fiiciUtate  ihe  passage  of  traffic, 
and  existing  under  the  same  conditions  as  the  main  tracks  on 
which  the  through  traffic  runs,  and  they  say  that  such  lines  and 
the  space  they  occupy  are  taken  into  account  in  the  separate 
rating  of  the  railway,  and  that  to  rate  them  as  also  belonging  to 
a  station  would  be  to  rate  them  twice.  In  this,  however,  we  do 
not  agree,  because  the  use  and  maintenance  of  stations  and 
sidings  being  indispensable  to  a  railway  carrier^s  business,  they 
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become  a  cost  of  carriage  for  which  a  deduction  is  allowed  off 
the  receipts  from  traffic^  just  as  deductions  are  allowed  to  meet 
any  other  expenses  of  transit.  And  this  remark  shows  that  the 
question  as  to  sidings  is  of  importance  to  the  parishes  through 
which  a  railway  passes  as  between  one  another,  but  is  unim- 
portant to  the  company  occupying  such  railway.  Every  deduc* 
tion  from  the  gross  receipts  in  a  parish  goes  to  diminish  the 
rateable  value  of  the  parochial  portion  of  railway,  and  a  parish 
therefore  is  interested  in  the  amount  deducted  by  way  of  a  ccp- 
tribution  to  the  total  station  assessment,  particularly  if  it  is  a 
parish  in  which  no  station  happens  to  be  situated.  The  railway 
company  will  not  be  rated  beyond  the  rateable  value  of  the 
whole  property,  stations  and  line  taken  together ;  but  from  the 
point  of  view  of  the  parish  it  is  requisite  to  see  that  a  station 
does  not  include  more  than  properly  belongs  to  it,  because  the 
gain  of  one  parish  is  necessarily  the  loss  of  another.  It  Is  true 
that  one  of  the  agreed  points  in  this  case  is  that  the  deduction 
for  stations  shall  be  5i  per  cent,  upon  the  gross  receipts,  but 
that  would  be  a  sufficient  per-centage,  in  our  opinion,  however 
the  question  as  to  sidings  might  be  decided.  Now,  that  ques- 
tion does  not  turn,  as  the  railway  company  argued  it  did,  on  the 
nse  that  is  made  of  the  sidings.  No  siding  nor  any  other  part 
of  a  station  contributes  otherwise  than  indirectly  to  the  earnings 
of  a  railway,  the  gross  earnings,  including  receipts  of  every 
kind,  and  a  siding  which  is  used  to  give  free  passage  to  through 
traffic  aids  the  receipts  as  effectually  as  one  that  is  used  for 
warehousing  or  for  loading  and  unloading.  The  point  to  be 
kept  in  view  is  that  a  parish  is  entitled  to  benefit  by  the  value 
of  all  the  land  occupied  by  the  railway  company,  and  if  land  is 
taken  in  parish  A.  wide  enough  for  the  up  and  down  traffic  in 
its  ordinary  working,  and  in  parish  B.  of  a  width  sufficient  to 
^ve  the  same  accommodation  and  other  accommodation  besides, 
parish  B.  will  be  unequally  rated  relatively  to  parish  A.,  if  the 
additional  width  counts  for  nothing  in  the  valuation  for  poor^s 
rate.  The  parish  will  get  nothing  extra  from  tolls,  because 
these  are  per  mile,  and  the  mileage  is  the  same  whether  there 
are  reliefer  alternative  lines  in  a  parish  or  not,  and  we  are  of 
opinion,  therefore,  that  in  assessing  a  station  in  the  Wigan 
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Union,  only  the  average  quantity  of  land  required  for  tlie  main 
tracks,  and  only  the  permanent  i¥ay  necessary  to  such  tracks  at 
any  point  in  their  length,  should  be  excluded. 

The  remainder  of  the  questions  in  dispute  relate  to  the  rate- 
able value  of  the  line  itself.  The  gross  receipts  and  the  number 
of  train  miles  due  to  the  union  are  agreed  figures,  based  upon 
the  returns  for  1874,  and  the  railway  ccnnpany  daim  that  the 
working  expenses  shall  be  made  out  ypon  the  same  basis.  To 
this  the  union  reply,  that  the  working  expenses  of  1874  were 
exceptionally  high,  owing  to  the  deamess  o£  coal  and  iron,  and 
that  it  will  be  more  fair  to  take  the  average  working  expenaes 
in  the  four  years  1871  to  1874.  Now,  the  aasessm^it  is  fi>r  the 
year  1874,  and  the  valuation  was  made  in  Ihe  previous  year. 
Owing  to  the  appeal  to  the  quarter  sessions,  the  actual  figures 
of  1874  now  exist  as  data  by  which  the  estimate  can  be  cor- 
rected, and  fix>m  the  stand-point  of  1873  would  appear  to  be  safe 
figures  for  that  purpose.  It  is,  however,  left  to  us  to  say,  upon 
consideration  of  all  the  in&rmation  we  have  received^  what  a 
yearly  tenant,  taking  this  part  of  the  compwiy's  nOlway  fiom 
the  end  of  1873,  would  reasonably  have  estimated  his  expenses 
at ;  and  having  examined  the  accounts  for  last  year  and  checked 
them  by  the  accounts  to  tiie  present  time,  which  show  no  dimi- 
nution in  the  rate  per  cent,  of  the  expenses  as  a  whole,  not- 
withstanding the  decreased  charges  for  coal  and  iron,  we  do  not 
see  that  he  could  reasonably  have  anticipated  that  his  working 
expenses  would  be  less  than  they  were  for  1874,  and  we  decide 
this  question  in  &vour  of  the  appellants. 

Taking,  then,  the  figures  of  1874,  it  is  agreed  that  the  ex- 
penses under  the  heads  of  locomotive  power  and  carriage  and 
^Aggon  repairs,  to  be  allocated  to  the  union,  amounted  together 
to  38,240/.,  of  which  amount  15,1357.  was  the  cost  price  of 
wages  and  materials  for  repairs  to  engines  and  to  caxriages  and 
waggons,  and  the  railway  company  claim  that  to  tiiis  latter  sum 
should  be  added  10  per  cent  for  trade  profits  on  repaiis.  It 
appears  to  us  that  so  far  as  the  38,240/.  is  for  such  repairs  as  a 
tenant  from  year  to  year  would  make,  ordinary  repairs  to  stock 
in  coni^»nt  use,  he  is,  in  regard  to  the  it^ns  of  wages  and 
materials  included  therein,  in  the  same  position  that  he  is  in  as 
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regards  wages  to  the  engine  drivers,  guards  and  others  con- 
cerned with  the  movement  of  stock,  and  that  a  deduction  for 
profit  on  the  expenses  of  the  first  kind  could  not  be  allowed  any 
more  than  it  could  be  for  profits  on  the  other  kind  of  expenses, 
and  that  if,  as  alleged  by  the  respondents,  any  part  of  the 
38,240/«  is  for  repairs  or  maintenance,  such  as  only  an  occupier 
like  a  railway  company,  tenant  and  landlord  at  one  and  the 
same  time,  would  undertake,  a  point  to  which  we  will  allude 
later,  a  claim  to  profit  in  respect  of  any  such  part  would  be  still 
less  allowable. 

To  arrive  at  the  rent  of  a  portion  of  railway  through  the 
medium  of  deductions  fi*om  gross  receipts,  we  have  to  deduct, 
not  only  the  expenses  incurred  in  earning  them,  but  also  the 
tenant's  profit  on  his  stock  and  capital.  The  value  of  the  roll- 
ing stock  in  this  case  is  another  of  the  agreed  figures,  and 
amounts  for  the  Wigan  Union  to  186,6397.  The  rolling  stock 
has  been  valued  at  its  cost  price,  less  only  a  depreciation  of 
12|  per  cent,  all  round.  The  186,639/.  is,  it  appears,  inclusive 
of  fixed  machinery,  which,  however,  so  far  as  it  is  permanently 
attached  to  the  fireehold,  is  rateable  property,  and  not  tenant's 
plant,  and  the  amount  therefore  must  to  that  extent  be  reduced. 
If  the  value  of  machinery  so  attached  is  for  the  Wigan  Union 
as  much  as  6,972/.,  that  will  be  the  deduction ;  if  less,  the  pro- 
portion, whatever  it  may  be.  The  sum  thus  corrected  being 
the  amount  of  tenant's  capital,  exclusive  of  stores  and  floating 
capital,  the  next  question  is,  what  per-centage  shall  be  allowed 
him  upon  it  for  profit,  the  railway  company  claiming  20  p^ 
cent,  and  the  respondents  contending  that  10  per  cent,  will  be 
quite  sufficient^  interest,  profit  and  deterioration  included.  Of 
the  20  per  cent,  in  the  company's  daim,  one-fourth  is  ibr  dete- 
rioration, risk  and  insiurance,  to  cover  any  contingent  loss  of 
capital  fix>m  those  causes,  and  against  this  we  think  the  union 
are  entitled  to  a  partial  set-off  in  the  circumstance  that  the 
expenses  for  locomotive  power  and  for  carriage  and  waggon 
repairs,  paid  out  of  revenue,  provide  for  additions  and  improve- 
ments to  rolling  stock,  the  gain  from  which  will  compensate 
the  tenant  for  any  loss  fi*om  deterioration.  We  in&r  this 
from  the  &ct  that  while  the  total  charge  to  capital  for  working 
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stock  to  December^  1874,  is  65929>862/.^  the  agreed  value  in 
1874  exceeds  nine  millions.  Another  matter  to  be  considered 
in  fixing  the  per^^ntage  has  reference  to  the  value  put  upon 
the  rolling  stock.  That  value  is  a  high  one  compared  with  the 
amount  at  which  the  stock  stands  in  the  capital  account,  and 
high  also  in  relation  to  the  earnings  of  that  stock  in  the  Wigan 
Union,  the  coal  receipts  in  private  waggons  forming  a  conside- 
rable part  of  the  gross  earnings.  While,  therefore,  we  shall 
allow  the  company  15  per  cent,  for  interest  and  profit,  we  think 
the  further  5  per  cent,  claimed  by  the  company  should  be 
reduced  to  2  per  cent.,  making  17  per  cent,  the  total  allowance. 
The  raUway  company  use  the  waggon  stock  of  private  owners, 

the  conducting  of  some  of  their  traffic ;  and  as  the  rates  and 
charges  paid  for  the  conveyance  of  that  portion  of  traffic  form 
part  of  the  gross  receipts  credited  to  ike  imion,  they  demand  a 
deduction  for  profits  of  trade  thereon,  and  estimate  that  10  per 
cent,  upon  the  value  of  the  stock  would  be  a  proper  measure 
of  the  profits,  as  in  the  case  of  rolling  stock  of  their  own.  But 
there  is  this  difference,  as  it  seems  to  us,  between  the  two  cases, 
that  as  regards  at  any  rate  the  waggons  of  private  owners  the 
number  of  full  train  miles  they  run  is  much  less  in  proportion 
than  the  number  run  by  the  company's  own  rolling  stock,  and 
we  think  5  per  cent,  upon  value  as  regards  these  waggons  will 
give  a  sufficient  sum  for  profits.  We  have  not  been  able  to 
make  any  similar  comparison  of  work  done  in  reference  to  the 
stock  of  other  railway  companies,  and  we  shall  therefore  allow 
the  10  per  cent,  claimed  upon  that  item. 

We  also  allow  10  per  cent,  upon  the  capital  locked  up  in 
stores,  though  perhaps  a  less  per-centage  would  be  enough,  i^  as 
is  probable,  the  stores  as  here  valued  include  some  which  an 
occupying  tenant  who  was  not  landlord  as  well  would  not 
require. 

As  regards  a  floating  capital,  we  think,  notwithstanding  the 
contention  to  the  contrary  of  the  respondents,  that  it  is  neces- 
sary that  a  company  should  have  in  hand  a  working  bahuice 
over  and  above  traffic  receipts,  and  that  interest  at  5  per  cent, 
upon  it  is  a  fair  deduction.     The  company  estimate  the  floatiDg 
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capital  requisite  for  their  whole  undertaking  at  considerably 
more  than  a  million.  They  make  their  calculation  by  taking 
the  accounts  they  have  outstanding  at  the  end  of  each  half-year, 
less  accounts  they  owe;  also  their  cash  at  bankers  or  at  interest, 
less  value  of  special  funds  and  less  also  money  paid  up  on 
capital  account  but  not  yet  expended  ;  and,  lastly,  the  interest 
and  guaranteed  dividends  payable  after  each  half-year,  and 
these  sums  added  together  exceed  a  million,  and  show,  they 
say,  as  well  the  amount  of  floating  capital  needed,  as  the  trans^ 
actions  in  which  it  would  be  engaged.  But  if  we  look  at  rent 
as  the  return  to  the  landlord  on  his  outlay  in  creating  or 
improving  the  hereditament  to  be  rated,  the  amount  a  tenant 
would  be  prepared  to  give  would  be  fixed  quite  independently 
of  the  manner  in  which  share  or  debenture  holders  might  divide 
it,  and  no  expenses  in  distributing  rent  ought  to  have  any  place 
either  as  landlord's  or  tenant's  deductions  in  finding  rateable 
value.  Still,  without  this,  the  company's  account  shows  a  large 
sum  always  outstanding,  being  the  balance  between  what  they 
owe  and  what  is  owing  to  them.  But  the  truth  is,  the  working 
capital  of  a  tenant  does  not  depend  upon  the  state  of  a  revenue 
account  of  assets  and  liabilities,  but  on  the  comparative  amoimt 
of  cash  receipts  and  cash  payments.  Passenger  receipts  as  a 
rule  are  cash  receipts,  and  20  per  cent,  of  the  charges  for  the 
carriage  of  goods  is  probably  about  the  proportion  paid  on 
delivery,  traders  getting  a  credit  of  two  or  three  months  for 
the  remainder.  Now  these  ready-money  payments  would  about 
meet  the  55  per  cent,  of  receipts  absorbed  by  working  expenses, 
or  so  much  of  the  55  per  cent,  as  the  company  pay  ready  money 
for.  On  the  other  hand,  we  must  bear  in  mind  that  a  railway 
business  is  not  all  concentrated  in  one  place,  and  that  the 
numerous  places  at  which  it  is  carried  on  require  each  a  small 
reserve ;  also  that  the  rent  must  in  a  case  of  guaranteed  interests 
be  paid  as  soon  as  it  is  due,  and  that  the  tenant  of  so  great  an 
undertaking  ought  to  be  prepared  for  sudden  calls  upon  him  to 
expend  fireely  at  once.  We  may  assume  that  he  would  take 
the  most  economical  course  to  meet  such  calls,  which  would  be 
to  borrow  on  the  occasions  of  their  happening ;  and,  allowing 
VOL.  II. — 2.  8 
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for  interest  being  charged  continuously,  we  think  it  will  be 
reasonable  to  fix  the  amount  of  the  floating  capital  at  300,000/. 

Lastly,  a  deduction  has  to  be  made  in  respect  of  the  landlord's 
expenses  in  maintaining  his  premises  in  a  state  to  continue  to 
command  the  same  rent.  The  amount  the  railway  company 
ask  for  to  maintain  their  way  and  works  and  stations  is  100/. 
per  lineal  mile,  and  the  answer  of  the  union  to  this  claim  is, 
that  the  sums  already  charged  in  the  working  expenses  under 
the  head  of  repairs  to  way  and  works  are  Ihe  expenses  not  only 
of  tenant's  repairs,  but  of  landlord's  maintenatice  as  welL  We 
have  no  doubt  that  this  is  the  case  to  a  considerable  extent, 
particularly  as  regards  the  line,  the  renewal  of  rails  and  sleepers 
being  a  yearly  outgoing  with  which  the  revenue  account  is 
charged.  We  shall  not,  therefore,  allow  the  whole  of  the  Com- 
pany's claim,  but  we  think  one-half  of  it  may  be  allowed. 


Application  was  subsequently  made  to  the  Court  on  behalf 
of  the  raUway  company  for  leave  to  appeal,  upon  the  ground 
that  all  sidings  should  not  be  included  in  the  stations,  or,  if 
they  should  be,  the  company  should  be  allowed  to  deduct  a 
larger  percentage  upon  stations  than  5i  per  cent.  But  leave 
was  refused,  not  only  because  it  was  a  question  of  fact  as  to 
what  was  station  or  not,  but  also  because  the  appellants  had^ 
by  their  admissions  in  the  case,  precluded  themselves  fiom 
raising  the  objection. 

[Solicitor  for  appellants :  B.  E.  Roberts. 
Solicitors  for  respondents:    Sharps,   Parkers,  Pritehard  jr 
Sharped] 
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The  Isle  of  Wight  (Newport  Junction)  Railway 

Company 

V, 

The  Ryde  and  Newport  Railway  Company, 

AND 

The  Ryde  and  Newport  Railway  Company 

V. 

The  Isle  of  Wight  (Newport  Junction)  Railway 

Company. 

ArHtration — Award  of  Arbitrator — See^irity  for  Cotts  of  Joint  Station-^ 
Btferenee  under  the  Regulation  of  Railway t  Act,  1873,  i.  8. 

The  award  of  an  arbitrator,  upon  a  reference  by  the  N.  and  B.  Railway 
Companies,  decided  that  a  joint  station,  portion  of  railway,  and  works,  should  be 
constmcted  by  the  R.  Company,  and  that  the  costs  and  expenses  of  constmctlng 
the  same  should  be  home  and  paid  hy  the  two  companies  in  eqaal  shares.  The 
companies  differed,  first,  as  to  the  length  of  line  to  be  constmcted  under  the 
award;  secondly,  as  to  an  alteration  (which  was  also  a  great  improvement) 
proposed  hy  the  R  Company  in  the  mode  of  carrying  out  the  award  by  substituting 
an  incline  for  a  hoist,  as  a  means  of  raising  goods  from  a  low  to  a  high  level. 

Held^  on  the  first  point,  that  upon  the  construction  of  the  award  the  contention 
of  the  N.  Company  was  right ;  on  the  second,  that  the  N.  Company,  not  having 
ohjected  to  the  alteration  when  informed  of  it,  most  be  presumed  to  have  consented 
to  it,  bat  that  they  must  have  the  same  facilities  for  passing  to  and  from  the  incline 
that  the  R.  Company  would  have,  and  authority  was  given  them  to  defer  payment 
of  their  share  of  the  cost  of  the  line  and  station  until  these  were  given  them  to  the 
satisfaction  of  the  Court. 

The  R.  Company  having  incurred  considerable  outlay  in  the  construction  of  the 
joint  station  and  line,  applied  for  an  order  for  payment  from  the  N.  Company,  or 
that  the  latter  company  might  give  security.  The  N.  Company  contended  that 
no  payment  was  due  from  them  until  the  works  were  completed. 

Held^  that  under  the  award  payment  must  be  concurrent  by  both  parties,  but 
that  the  R.  Company  were  not  entitled  to  be  paid  until  they  advanced  the  side  of 
the  works  in  which  the  N.  Company  were  interested,  as  far  as  their  own,  and  that 
in  the  meantime  the  N.  Company  must  give  security  for  the  costs  and  ezpenaea 
incurred  by  the  R.  Company. 

These  were  cross  references  under  section  8   of  the  Regu- 
lation of  Railways  Act,  1873(0. 

(»)  Ante^  Vol.  I.  p.  6. 
8  2 
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The  Isle  of  Wight  (Newport  Junction)  Ridlwaj  Company 
(hereinafter  called  the  Newport  Junction  Company)  were,  by 
the  Isle  of  Wight  (Newport  Junction)  Railway  Act,  1868, 
and  the  Isle  of  Wight  (Newport  Junction)  Railway  Act, 
1872,  authorized  to  construct  a  railway  from  Sandown,  in  the 
Isle  of  Wight,  to  form  a  junction  with  the  Cowes  and  Newport 
Railway  (hereinafter  called  the  Cowes  Railway)  at  Newport, 
and  with  the  line  of  the  Ryde  and  Newport  Railway  Company 
(hereinafter  called  the  Ryde  Company),  there;  the  latter  com- 
pany being,  by  the  Ryde  and  Newport  Act,  1872,  authorized 
to  construct  a  railway  from  Ryde  to  form  a  junction  with  the 
Cowes  and  Newport  Junction  Railways  at  the  same  place. 

By  the  28th  section  of  the  Isle  of  Wight  (Newport  Junc- 
tion) Railway  Act,  1872,  it  was  enacted  as  follows: — 

"Whereas  it  is  for  the  interest  of  the  public  that  there 
should  be  one  joint  station  in  the  town  of  Newport  for  the 
railway  hereby  authorized,  and  for  the  railways  of  the  Cowes 
and    Newport   Railway   Company,   the   Ryde  and   Newport 
Railway  Company,  and  the  Freshwater,  Bouldnor  and  New- 
port Railway  Company,  in  the  event  of  such  four  companies 
being  unable  to  agree  as  to  the  site  of  such  joint  station,  or 
which  company  shall  construct  the  same,  or  as  to  the  arrange- 
ments for  the  accommodation  of  the  four  companies  at  such 
station,  and  the  contributions  towards  the  construction  of  such 
joint  station,  and  the  division  of  tolls,  rates  and  chaises  to  be 
received  for  the   use  thereof,  the  same  shall  be  determined 
by  the  award  of  an  umpire  to  be  appointed  by  the  Board  of 
Trade  on  the  application  of  any  of  the  said  companies,  and 
such  umpire  shall  have  all  such  powers  as  are  given  to  an 
umpire  if  appointed  by  the  Board  of  Trade  under  the  Com- 
panies Clauses  Act,  1845,  and  each  of  the  four  companies  and 
the  corporation  of  Newport  shall  be  entitled  to  be  heard  before 
such  umpire;  and  if  it  shall  be  necessary,  in  order  to  give  effect 
to  the  award  of  the  umpire,  to  apply  to  Parliament  for  addi- 
tional powers,  such  application  shall  be  made  and  bond  fii^ 
prosecuted  by  whichever  of  the  companies  shall  be  directed  so 
to  do  by  the  umpire,  and  the  other  companies  and  the  corpora* 
tion  shall  not  oppose  the  same.     P^o^^ded,  that  if  in  conse- 
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quence  of  the  decision  of  the  umpire  any  loss  shall  be  incurred 
by  the  Isle  of  Wight  (Newport  Junction)  Company  in  respect 
of  the  resale  of  lands  purchased  or  agreed  to  be  purchased  by 
them  for  station  purposes  at  Newport  before  the  5th  day  of  July, 
1872,  and  rendered  unnecessary  for  such  purposes  by  such  deci- 
sion, the  Kyde  and  Newport  Company  shall  pay  to  the  Isle  of 
Wight  (Newport  Junction)  Railway  Company  such  compensa- 
tion in  respect  of  such  loss  as  the  umpire  shall  think  fit" 

And  by  the  29th  section  as  follows: — 

**  So  much  of  the  railway  hereby  authorized  as  extends  firom 
the  eastern  side  of  the  gasworks  at  Newport  to  the  junction 
with  the  Cowes  and  Newport  Railway,  and  the  bridge  for 
carrying  the  same  over  the  River  Medina,  shall  be  constructed 
for  the  joint  use  of  the  company  and  of  the  Ryde  and  Newport 
Railway  Company,  and  so  that  the  railways  of  the  company 
and  of  the  Ryde  and  Newport  Company  shall  not  cross  each 
other  on  the  level;  and  in  the  event  of  the  company  and  the 
Ryde  and  Newport  Railway  Company  not  being  able  to  agree 
as  to  the  mode  of  constructing  such  portion  of  railway  and 
bridge,  and  the  works  to  be  provided  for  the  corporation  of 
Newport  under  the  respective  agreements  of  the  corporation 
with  the  companies,  or  as  to  which  company  shall  construct  the 
same,  or  as  to  the  apportionment  of  the  cost  thereof,  or  as  to 
the  terms  of  the  user  of  the  portion  of  railway  and  bridge  by 
either  company,  then  the  same  shall  be  determined  by  an 
arbitrator  to  be  agreed  upon  by  the  companies,  or  in  case  of 
difierence  to  be  appointed  by  the  Board  of  Trade,  who  shall 
have  full  power  to  direct  what  shall  be  done  by  either  company, 
having  regard  to  clause  15  and  aU  the  circumstances  of  the 
case." 

The  company  referred  to  in  this  section  was  the  Newport 
Junction  Company. 

Similar  enactments  were  contained  in  the  43rd  and  44th 
sections  of  the  Ryde  and  Newport  Act,  1872. 

Upon  the  application  of  the  Newport  Junction  and  Ryde 
Companies,  the  Board  of  Trade  appointed  Samuel  Swarbrick, 
the  general  manager  of  the  Great  Eastern  Railway  Company, 
to  determine  differences  between  the  two  companies  which  had 
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arisen  under  the  above  sections;  and  he,  on  the  7th  of 
November,  1873,  made  awards,  which,  so  far  as  is  material, 
were  as  follows : — 

Under  the  28th  section, ''  The  land  delineated  in  the  map  or 
plan  marked  A  annexed  to  this  my  award  (which  map  or  plan 
I  declare  shall  be  taken  as  part  thereof),  and  which  is  therein 
coloured  pink,  shall  be  the  site  of  such  joint  station.  The  land 
required  as  the  site  of  such  joint  station  and  shown  in  the  said 
map  or  plan  shall  be  acquired  bj  and  vested  in  the  B.  Com- 
pany, and  shall  be  held  by  them  in  trust  for  the  several  com- 
panies entitled  to  the  use  of  such  joint  station.'*  .  .  .  **  If 
in  consequence  of  this  my  award  any  loss  shall  be  incmred  by 
the  A.  Company  in  respect  of  the  resale  of  land  purchased  or 
agreed  to  be  purchased  by  them  for  station  purposes  at  Newport 
before  the  5th  of  July,  1872,  and  rendered  unnecessary  by  this 
my  award,  the  B.  Company  shaU  pay  to  the  A.  Company  as 
and  for  compensation  in  respect  of  such  loss  a  sum  equal  to  the 
excess  of  the  amoimt  paid  by  the  A.  Company  for  or  towards 
the  purchase  of  such  land,  and  the  amount  for  which  the 
A.  Company  shall  resell  the  land  so  rendered  unnecessary  or 
which  they  may  be  required  to  pay  to  their  vendors  for  the 
rescinding  of  any  existing  contract  for  the  purchase  by  the 
A.  Company  of  any  such  land  (as  the  case  may  be)  ;  but  the 
A.  Company  shall  not  be  entitled  to  be  paid  any  sum  for  loss 
of  interest  in  respect  of  the  purchase-money  so  paid  by  them, 
or  for  loss  of  rent  or  othervdse  in  respect  of  any  loss  of  mesne 
profits  in  respect  of  such  land,  or  for  costs  of  the  investigation 
of  the  title  to  the  said  land  or  the  conveyance  thereof.''  •  •  . 
^^  As  regards  the  construction  of  the  joint  station,  the  same 
shall  be  constructed  by  the  B.  Company." 

And  the  award  contained  provisions  for  the  valuation  of  land 
belonging  to  any  of  the  said  companies  which  might  be  taken 
for  the  purposes  of  the  joint  station,  and  directed  the  valoattons 
of  such  lands  to  be  credited  to  the  company  or  companies  con- 
tributing the  same  on  account  of  their  share  of  contribution 
towards  the  construction  of  the  joint  station* 

The  Newport  Junction  Company  was  the  company  referred 
to  as  the  A.  Company,  the  Ryde  Company  as  the  B.  Com- 
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panj,  and  the  Cowes  and  Newport  Railway  Company  as  the 
C.  Company. 

Under  the  29th  section, ''  So  much  of  the  railway  authorized 
by  the  Byde  and  Newport  Railway  Act,  1872,  and  by  the 
Isle  of  Wight  (Newport  Junction)  Railway  Act,  1872,  as 
extends  from  the  eastern  side  of  the  gasworks  at  Newport  to 
the  junction  into  the  Cowes  and  Newport  Railway,  and  the 
bridge  for  carrying  the  same  over  the  River  Medina,  and  the 
works  to  be  provided  for  the  Corporation  of  Newport,  under  the 
respective  agreements  of  the  Corporation  of  Newport,  with  the 
companies  (so  &r  as  such  last-mentioned  works  are  shown  in 
the  plan  next  hereafter  referred  to),  shall  be  respectively  con- 
structed in  the  mode  shown  in  the  plan  hereunto  annexed, 
marked  C  (which  plan  shall  be  taken  to  be  part  of  this  my 
award),  and  shall  be  so  constructed,  subject  to  the  provisions 
in  the  agreement  between  the  Ryde  and  Newport  Railway 
Company  and  the  Corporation  of  Newport." 

*^  The  said  portion  of  railway  and  works  to  be  so  respectively 
constructed  as  aforesaid  shall  be  respectively  constructed  by 
the  Ryde  and  Newport  Railway  Company,  and  the  necessary 
land  for  the  purpose  not  already  vested  in  either  of  the  two 
companies  shall  be  acquired  by  and  vested  in  the  last-mentioned 
company,  and  shall  be  held  by  them  in  trust  for  the  said  Ryde 
and  Newport  Railway  Company  and  the  Isle  of  Wight 
(Newport  Junction)  Railway  Company." 

''  The  costs  and  expenses  of  constructing  the  same  (including 
the  costs  of  acquiring  the  necessary  land  for  the  purpose  not 
already  vested  in  either  of  the  two  companies)  shall  be  borne 
and  paid  by  the  Ryde  and  Newport  Railway  Company,  and 
the  Isle  of  Wight  (Newport  Junction)  Railway  Company  in 
equal  shares  and  proportions;  and  if  the  amount  of  the  purchase- 
money  paid  for  the  land  already  vested  in  either  of  the  two 
companies,  and  required  for  their  joint  use  as  aforesaid,  shall 
exceed  the  amount  of  purchase-money  paid  for  the  land  already 
vested  in  the  other  of  the  two  companies  and  required  for  their 
joint  use  as  aforesaid,  then  one  equal  half  part  of  the  amount 
of  such  excess  shall  be  debited  to  and  paid  by  such  other  one 
of  the  said  two  companies." 
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"  The  share  and  proportion  to  be  borne  and  paid  by  the  Isle 
of  Wight  (Newport  Junction)  Railway  Company  of  the  costs 
and  expenses  specified  in  the  last  preceding  clause  shall  be  a 
debt  due  from  that  company  to  the  Ryde  and  Newport  Railway 
Company,  and  shall  be  recoverable  as  such  at  law  or  in  equity.** 

At  the  suggestion  of  the  Corporation  of  Newport  (with 
which  both  companies  had  entered  into  similar  agreements  with 
regard  to  the  construction  of  their  lines),  the  Ryde  Company 
proposed  to  substitute  an  incline  for  a  hoist,  as  a  means  of 
raising  goods  to  the  high  level  of  the  bridge  over  the  Medina 
from  the  level  of  the  river  quay  below.  On  the  21st  of 
December,  1874,  the  following  letter  was  sent  by  the  engineer 
of  the  Ryde  Company  to  the  engineer  of  the  Newport  Junction 
Company. 

**  Ryde  and  Newport  Railway." 

**  My  dear  Sir, 

"  I  send  you  lithograph  plan  and  section  showing 
work  to  be  executed  at  Newport  under  the  corporation  agree- 
ment, Mr.  Swarbrick's  award,  and  requirements  of  Board  of 

Trade. 

Yours  sincerely, 

Frank  C.  Stiusman." 
"  C.  D.  Fox,  Esq." 

To  this  letter  no  reply  was  received,  and  no  objections  to  the 
plans  were  then  raised  by  the  Newport  Junction  Company, 
but  on  the  3rd  of  March,  1875,  Fox  wrote  to  Stileman  as 
follows : — 

''  I  am  desired  by  the  directors  of  the  Isle  of  Wight 
(Newport  Junction)  Railway  Company  to  call  your  attention, 
as  the  engineer  of  the  Ryde  and  Newport  Railway  Company, 
to  the  fact  which  was  observed  by  my  directors  and  myself  on 
our  visit  to  Newport  last  week,  that  your  contractor  is  not 
proceeding  with  that  portion  of  the  works  defined  by  the  award 
as  part  of  the  works  to  be  constructed  by  your  company,  and 
lying  between  the  centre  of  the  gasworks  and  the  eastern 
boundary  thereof,  and  necessary  for  connecting  my  company's 
railway  with  the  joint  station.  I  have  to  inform  you  that  my 
company  are  about  to  complete  the  portion  of  their 
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from  Coppin's  Bridge  to  the  point  shown  on  the  plan  attached 
to  the  award  on  the  eastern  side  of  the  gasworks,  and  I  shall 
therefore  be  glad  to  receive  an  assurance  from  you  that  the 
intervening  link  wiU  be  pushed  forward  at  once." 

On  the  27th  of  May,  1875,  the  Rjde  Company  having,  as 
they  alleged,  expended  for  the  Newport  Junction  Company  in 
the  purchase  of  land,  and  for  the  purposes  of  the  joint  line  and 
station  at  Newport,  and  for  the  corporation  works  near  that 
town,  a  sum  of  2,788/.  5«.,  served  upon  the  Newport 
Junction  Company  a  notice  claiming  the  repayment  of  that 
sum,  less  a  reduction  in  respect  of  land  purchased  by  the 
Newport  Junction  Company,  which  formed  part  of  the  site 
of  the  new  station. 

On  the  16th  of  June,  1875,  the  solicitors  of  the  Newport 
Junction  Company  wrote  to  Edward  Lincoln,  the  secretary 
of  the  Ryde  Comj^any,  as  follows : — 

**  Your  letter  of  the  28th  May,  with  the  notice  on  behalf  of 
the  Ryde  and  Newpoi-t  Railway  Company  demanding  payment 
of  2,788/.  5s.,  the  amount  alleged  to  have  been  expended  by 
that  company  on  behalf  of  the  Newport  Junction  Railway 
Company  under  the  awards  of  Mr.  Swarbrick  has  been  handed 
to  us,  and  we  are  instructed  to  say  that  the  works  as  already 
executed  by  your  company  are  not  in  accordance  with  the 
awards,  as  they  provide  only  for  the  Ryde  and  Newport 
Company  and  not  for  the  Newport  Jimction  Company,  and 
do  not  extend  sufficiently  to  the  eastward.  Under  these  cir^ 
cumstances  your  company  are  not  in  a  position  to  call  upon  our 
company  for  any  payments." 

To  which  Lincoln  replied — 

**  I  am  directed,  in  reply  to  your  letter  of  the  16th  instant, 
to  call  your  attention  to  the  &cts  that  a  large  proportion  of  the 
2,788/.  5«.  claimed  from  your  company  is  due  in  respect  of 
land,  and  for  the  quay,  waU  and  works  executed  for  the  corpo- 
ration of  Newport,  which  are  joint  requirements,  and  works 
about  which  there  can  be  no  doubt  as  to  the  propriety.  The 
other  expenditure,  made  by  the  Ryde  and  Newport  Company, 
is,  so  far  as  the  company  is  not  prevented  by  the  defaults  of 
your  clients,  expended  on  works  for  the  joint  line,  as  shown  on 


1876. 

Isle  of 

Wight,  &c. 

Rt.  Co. 

V. 

Rtde,  &c. 
Ry.  Co., 

AND 

Rtde,  &c. 
Ry.  Co. 

V. 

Isle  of 

Wight,  Ac. 

Ry.  Co. 


258 


RAILWAY  AND  CANAL  CASES. 


1876. 
ISLB  OF 

Wight,  &c. 
By.  Co. 

V. 

Rtdb,  &c. 
By.  Co., 

AND 

Btde,  &o. 
By.  Co, 

V. 

Isle  of 

Wight.  &c. 

By.  Co. 


the  plans  attached  to  the  award,  and  in  conformity  th^^with. 
The  Rjde  and  Newport  Company  cannot  be  expected  to  kj 
down  rails  or  execute  works  for  your  clients  until  eome  pro- 
vision is  made  for  the  payment  of  those  works  as  they  proceed, 
and  your  company  show  a  determination  to  complete  the  jano 
tion  with  the  Hyde  and  Newport  lUdlway  near  the  gasworks. 
At  present  you  have  no  works  in  progress  north  of  Pan  Lane. 
With  reference  to  the  joint  station,  the  award  directs  that  your 
company  should  contribute  towards  the  cost  of  such  station, 
and  when  you  are  prepared  to  do  so  we  shall  be  happy  to 
construct  the  necessary  works,  but  no  moneys  will  be  expended 
by  us  for  your  company  towards  the  joint  station  until  paym^t 
of  such  moneys  is  made  or  secured  to  us.  I  un  further  in- 
structed to  say,  that  if  payment  of  the  amount  claimed  by  the 
Hyde  and  Newport  Company  is  not  made,  or  some  proirinop 
made  for  securing  the  amount  due  with  interest,  the  Byde  and 
Newport  Company  will  enforce  their  rights  against  the  Ide 
of  Wight  (Newport  Junction)  Bailway  Company,  and  obtain 
a  judgment  for  the  recovery  thereof.  I  shall  be  obliged  if  yon 
will  again  bring  the  subject  before  your  directors,  and  let  me 
have  an  immediate  reply.** 

On  the  16th  of  August,  1875,  the  Ryde  Company  having, 
as  they  alleged,  expended  a  further  sum  of  2,211/.  on  behalf 
of  the  Newport  Junction  Company,  served  them  with  notice 
that  the  Hyde  and  Newport  Bailway  Company  claimed,  in 
addition  to  the  sum  mentioned  in  their  notice  of  the  27th  May, 
the  repayment  of  such  further  sum. 

On  the  6th  of  September,  1875,  the  Newport  Junction  Com- 
pany ^led  their  application,  setting  out  the  award  under  the 
29th  section  of  their  Act  of  1872,  and  alleging  that  the  Ryde 
Company  were  constructing  a  bridge  and  railway  upon  plans 
totally  diff<»rent  to  those  annexed  to  the  award,  and  having 
reference  solely  to  the  traffic  of  their  own  undertaking. 

The  Ryde  Company,  by  their  answer,  set  out  the  award 
under  the  28th  section  of  the  Newport  Junction  Company's 
Act  of  1872,  the  agreement  with  the  corporation,  and  the 
above  correspondence,  and  alleged  that  the  Newport  Junction 
Company  had  not  completed,  and  did  not  intend  to  complete. 
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their  line  up  to  the  point  of  junction  with  the  Ryde  Company's  1675. 

line,  but  had  opened,  or  intended  to  open,  an  independent  and  jg|,s  qf 

competing  stati<m  at  Pan  Lane,  near  the  borough  of  Newport,  ^^^q*^' 

which  they  contended  was  a  breach  ol  the  provisions  of  the  v- 

abore-mentioned  Acts  of  Parliament;   and  they  stated  that,  bt.  Ck)., 

under  these  circumstances,  they  had  constructed  the  viaduct  rt^,^&o. 

near  the  town  of  Newport,  and  the  greater  part  of  the  brick-  ^^-  ^• 

woA  of  the  bridfl^e  carryini?  the  railway  over  the  River  Medina,       Islb  of 

~o  ^     B  J  ^  y    Wight  &a 

as  a  double  line;  and  had  also  purchased,  and  deposited  on  the  jiy.  qq. 
ground,  the  iron  work  for  such  bridge  of  sufficient  width  for  a 
douUe  line  of  rails,  but  were  only  then  fixing  a  single  line  of 
rails.  That  they  had  also  nearly  ccnnpleted  the  works  agreed 
by  both  companies  to  be  executed  for  the  Newport  corporation, 
and  that  they  were  constructing  the  station  at  Newport  suffi- 
cient for  the  accommodation  of  the  Newport  Junction  Company 
80  soon  as  they  were  in  a  position  to  use  it;  and  they  submitted 
that  until  the  Newport  Junction  Company  had  completed 
their  railway  and  paid  or  secured  to  the  Ryde  Company  the 
5,000/.  already  expended  for  them  and  made  arrangements  {or 
future  payments,  they  were  justified  in  refiisihg  to  incur  any 
further  expenditure  for  the  purposes  of  the  Newport  Junction 
Company. 

They  subsequently  filed  a  cross  application  (of  which  they 
made  Iheir  answer  part),  praying  that  an  account  might  be 
taken  of  their  claim  against  the  Newport  Junction  Company, 
and  that  the  latter  might  be  ordered  to  pay  such  sums  as  might 
be  fi>und  due,  and  to  give  security  for  the  due  payment  of 
such  further  sums  as  might  be  necessarily  expended  on  their 
behalf.  They  also  prayed  that  the  Ryde  Company  might  be 
<Mrdered  to  close  their  station  at  Pan  Lane  and  complete  their 
railway,  but  this  part  of  the  application  was  not  entertained  by 
the  Court. 

l%e  cross  applications  came  on  for  hearing  together. 

J7.  JE.  Webster  and  J.  W.  Batten  appeared  for  the  Newport 
Junction  Company. 

J.  E.  Castk  for  the  Ryde  Company. 
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Wight,  &c. 

Ry.  Co. 


On  the  14th  of  December  the  {bllowing  judgment  was  de- 
livered by  the  Court: — 

The  differences  brought  before  us  in  these  cross  applications 
are  between  the  Isle  of  Wight  (Newport  Junction)  Bailway 
Company  and  the  Kyde  and  Newport  Railway  Company,  whose 
railways  go  from  a  jimction  at  Newport  with  the  Cowes  and 
Newport  Railway,  the  one  to  Sandown  and  the  other  to  Ryde. 
The  station  at  Newport  is  a  joint  one,  and  the  two  railways  on 
issuing  from  it  cross  the  Medina  rirer  by  the  same  bridge,  and 
run  alongside  of  or  near  to  each  other  for  a  short  distance  before 
diverging ;  and  under  a  special  act  of  each  company  passed  in 
1872,  the  joint  station  and  the  bridge,  and  so  much  of  each  rail- 
way as  extended  from  the  junction  with  the  Cowes  and  Newport 
Railway  to  the  eastern  side  of  the  gasworks  at  Newport,  were  to 
be  constructed  in  such  manner  and  upon  such  terms  as  an  arbi- 
trator, &iling  agreement,  should  determine.  An  arbitrator  was 
appointed,  and  in  November,  1873,  made  two  awards,  a  first 
with  reference  to  the  joint  station,  and  the  second  with  reference 
to  the  bridge  and  portions  of  railway,  and  also  to  certain  works 
agreed  to  be  provided  for  the  corporation  of  Newport.  Differ- 
ences arising  out  of  these  awards  are  the  subjects  of  reference 
to  us. 

In  his  second  award,  the  arbitrator  decided  the  questions  as 
to  which  company  should  construct  the  bridge,  portions  of  rafl- 
way,  and  corporation  works,  and  as  to  the  apportionment  of  the 
cost  thereof  by  determining  that  they  should  be  constructed  by 
the  Ryde  and  Newport  Company,  and  that  the  costs  and  ex- 
penses of  constructing  the  same  should  be  borne  and  paid  by  the 
two  companies  in  equal  shares  and  proportions.  Upon  this 
award  the  two  companies  differ,  in  the  first  place,  as  to  how 
much  of  the  Newport  Junction  Company's  railway  is  thereby 
directed  to  be  constructed  by  the  Ryde  and  Newport  Company, 
whether  from  the  junction  with  the  Cowes  and  Newport  Rail- 
way the  portion  stops  eastwards  at  a  point  75  feet  short  of  the 
eastern  side  of  the  gasworks  (which  is  the  view  of  the  Ryde  and 
Newport  Company),  or  whether  it  extends  as  far  as  to  the  eastern 
side  (which  is  the  view  of  the  Newport  Junction  Company). 
And  this  difference  we  decide  without  any  doubt  in  favour  of 
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the  view  of  the  Newport  Junction  Company.  The  text  of  the 
award  is  unambiguous,  and  we  do  not  see  that  the  tracing  in  the 
plan  annexed  to  it  is  not  reconcilable  with  the  description  in  the 
text.  But  the  boundary  of  the  gasworks  must  be  taken  to  be 
that  shown  in  the  plan  forming  part  of  the  award,  although  as 
shown  on  the  plans  deposited  in  respect  of  the  Isle  of  Wight 
(Newport  Junction)  Kailwaj  Act,  1872,  it  is  further  east. 

The  other  particular  in  which  the  application  of  the  Newport 
Junction  Company  states  that  the  Kyde  and  Newport  Company 
are  not  constructing  the  works  according  to  the  award  as  re- 
gards design,  is  in  substituting  an  incline  for  a  hoist  as  a  means 
of  raising  goods  to  the  high  level  of  the  bridge  over  the  Medina 
from  the  level  of  the  river  quay  below.  The  alteration  was  made 
at  the  suggestion  of  the  corporation,  and  with  the  concurrence 
of  the  Cowes  and  Newport  Company,  and  was  communicated  to 
the  Newport  Junction  Company,  who  made  no  objection  to  it, 
and  whose  consent,  therefore,  may  be  presumed  to  have  been 
given.  It  must,  however,  be  understood  that  the  Newport 
Junction  Company  are  to  have  the  same  fiusilities  for  passing 
to  and  from  the  incline  that  the  Ryde  and  Newport  and  the 
Cowes  and  Newport  Companies  will  have.  The  amended  plan 
showed  an  incline  with  a  gradient  of  1  in  40,  and  the  Newport 
Company  were  afraid  that  at  this  gradient  the  summit  of  the 
incline  and  its  point  of  junction  would  lie  outside  the  limits  of 
their  running  powers.  It  must  be  made  clear  that  they  will 
have  as  easy  access  to  the  incline  as  if  the  award  plan  had  been 
strictly  followed,  and  they  will  have  our  authority  to  defer  pay- 
ment of  their  share  of  the  expenses  of  the  line  and  station  until 
this  has  been  done  to  our  satisfiiction. 

For  the  construction  of  the  Newport  Junction  Railway  be- 
tween the  point  up  to  which  the  Ryde  and  Newport  Company 
admit  they  ought  to  construct,  and  the  eastern  side  of  the  gas- 
works, the  engineer  of  the  Ryde  and  Newport  line  suggests  a 
mode  by  which  it  can  be  done  without  embanking  the  river,  the 
award  plan  showing  an  embankment,  and  we  recommend  that 
his  suggestion  should  receive  the  assent  of  the  Newport  Junc- 
tion Company.  We  grant  this  company  the  costs  of  their 
application. 
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1875.  In  the  cross  application  of  the  Ryde  and  Newport  Company^ 

Isle  of       the  complaint  is,  that  the  Newport  Junction  Company  have  not 

""Brco*"-    complied  with  the  awards  by  paying  their  share  of  the  expenses 

_     ^*  incurred  under  them,  such  share  to  the  present  time  amounting 

Rtde,  &c.     ^  .  .  ^^ 

Rt.  Co.,      for  the  line  and  corporation  works  to  about  4,500/!.,  and  for  the 

Ryde,  &c.     station  to  about  1,200/.,  less  value  and  loss,  if  any,  on  resale  of 
Bt.  Co.       gome  small  pieces  of  land,  and  it  is  urged  that  die  Newport 
Isle  of       Junction  Company  ought  to  pay  these  sums  before  the  Byde 
^RY^cJ!''''   and  Newport  Company  execute  any  further  woiks  on  their 
behal£     Taking  the  awards  separately,  and  first  that  relating 
to  the  line,  we  have  the  Act  of  Parliament  directing  that  if  the 
two  companies  cannot  agree  as  to  the  apportionment  of  the  ooat 
of  constructing  the  bridge,  railways,  and  corporation  works,  the 
same  shall  be  determined  by  an  arbitrator,  and  we  have  the 
arbitrator's  decision  that  the  cost  shall  be  borne  and  paid  by  the 
two  companies  in  equal  shares  and  proportions.     The  difference 
here  arising*  seems  to  be  this,  was  it  meant  that  the  two  com- 
panies should  bear  the  cost  concurrently,  or  that  the  company 
constructing  was  to  advance  the  whole  cost,  and  to  receive  back 
half  when,  but  not  before,  all  the  work  should  be  finished  and 
the  whole  expense  ascertained.     We  think  the  concurrent  pay- 
ment is  the  correct  view  to  take,  but  that  there  is  a  condition 
implied  that  each  company  having  its  own  side  of  the  work, 
both  sides  shall  make  mmultaneous  progress,  and  that  the  work 
as  it  advances  shall  be  in  the  equal  interests  of  the  two  com- 
panies.    As  yet  the  Byde  and  Newport  Company  have  only 
carried  forward  their  own  side  of  the  work,  and  we  think  they 
are  bound  to  bring  Ihe  side  which  is  the  Newport  Junction 
Company's  to  the  same  degree  of  forwardness  as  their  own,  to 
become  entitled  to  be  paid  one-half  of  their  expenses  by  the 
Newport  Junction  Company.     But  the  Byde  and  Newport 
Company  ask  that  in  that  case  th^  may  have  security  for  their 
being  ultimately  paid,  and  xmder  the  circumstances  we  hold  the 
request  to  be  a  reasonable  one,  and  therefore  direct  the  Newport 
Junction  Company  to  give  such  security. 

As  regards  the  award  relating  to  the  station,  that  also  we 
think  meant  that  the  Newport  Junction  Company  should  con- 
tribute their  proportion  of  the  expense  firom  time  to  time  accord- 
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iDg  to  the  progress  made.  Considering,  however,  the  state  of 
the  line  and  bridge  by  whicH  the  station  is  to  be  reached,  we  are 
of  opinion  that  they  should  not  now  contribute  until  they  become 
liable,  under  this  decision,  to  make  a  first  payment  on  account 
of  the  line.  They  must,  however,  give  security  for  their  then 
contributing,  and  in  the  interval  before  their  contribution  will 
fall  due  steps  might  be  taken,  to  settle  any  claim  they  are  likely 
to  have  in  respect  of  station  land  as  allowed  by  the  arbitrator. 

We  disposed  at  the  hearing  of  so  much  of  this  cross  applica- 
tion as  asked  us  to  enjoin  the  Newport  Junction  Company  to 
close  a  station  they  have  opened  at  Pan  Lane,  near  Newport, 
and  to  complete  forthwith  a  railway  No.  1  in  their  Act,  upon  the 
completion  of  which  they  become  liable  to  penalties  if  a  further 
length  of  railway  is  not  completed  within  a  year  following;  and 
we  have  only  to  add  that  upon  this  application  there  will  be  no 
order  as  to  costs,  and  that  the  parties  may  come  before  us  again 
in  case  of  their  not  agreeing  as  to  the  plan  of  any  works  to  be 
executed  or  as  to  the  amoimt  and  sufficiency  of  the  security  to 
be  given  under  this  decision. 
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Wight,  &c. 

Kt.  Co. 

V. 
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[Solicitors  for  the  Newport  Jimction  Company:   Saundersy 
Hawhsford  8f  Bennett. 
Solicitor  for  the  Ryde  Company :  G.  T.  Potter,'\ 
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APPROVAL  OF  AGREEMENT. 


November  16,    ThE   SiBHOWY  RAILWAY  COMPANY  WITH  THE  LONDON  KSD 

December  8  NOBTH  WESTERN  RAILWAY  COMPANY, 

1876. 

The  Great  Western  Railway  Company  and  others 

objecting. 

Approval  of  Working  Agreement — Objeetiont— inversion  of  TVaffie^  Competi- 
tive Rowtes^Regulation  of  Mailwaye  Act,  1873,  «.  10 — RaUwayt  dautes 
Act,  1863,  Part  3. 

The  S.  Ry.  Co.  and  the  N.  W.  Rj.  Co.  applied  for  the  approTal  of  an  agieemeDt 
providing  for  the  working  of  the  line  of  the  former  company  by  the  latter  in  per- 
petoity ;  certain  other  railway  companies  and  the  corporation  of  and  traden  at  N., 
a  seaport  town  in  communication  with  the  S.  line,  raised  objections  to  the  approrsl 
of  the  agreement,  the  principal  of  which  were,  that  it  would  change  the  conne  of 
traffic  which  went  to  N.  and  send  it  in  the  opposite  direction,  and  that  part  of  the 
S.  line  was  in  the  most  direct  line  of  communication  by  which  certain  traffic  could 
be  carried  by  the  6.  W.  Railway  (which  competed  with  the  N.  W.  Railway)  toN^ 
and  the  working  of  the  S.  line  by  the  N.  W.  Company  would  act  nnfavonrably  on 
such  traffic.  « 

Held,  as  to  the  first  objection,  that  the  N.  W.  Company  must  make  anange- 
ments  to  prevent  the  introduction  of  charges  or  conditions  of  carriage  on  the  S. 
line,  which  might  cause  traffic  which  would  otherwise  go  to  N.  to  go  in  the  oppo- 
site direction ;  and  as  to  the  second  objection,  that  the  N.  W.  Company  shoold 
grant  running  powers  to  the  6.  W.  Company  over  the  part  of  the  S.  line  lying  in 
the  most  direct  line  of  communication  between  the  G.  W.  line  and  K. 

Subject  to  these  conditions,  the  agreement  was  approyed. 

This  was  an  application  to  the  Commissioners  to  approve  a 
working  agreement,  under  the  10th  section  of  the  Regulation  of 
Railways  Act,  1873  ('). 

The  application  was  made  by  the  Sirhowy  Railway  Company 
and  the  London  and  North  Western  Railway  Company,  and 
the  proposed  agreement,  which  was  for  the  working  of  the 
Sirhowy  line  by  the  North  Western  Company  under  proTisions 
enabling  the  two  companies  to  enter  into  such  an  agreement, 
contained  in  the  Sirhowy  Railway  Act,  1865,  or  the  third  part 

(>)  Ante,  Vol.  I.  p.  6 
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of  die  BaQways  Clauses  Act,  1863  (^)y  whicli  was  incorporated 
with  it,  contained  amongst  other  articles  the  following : — 

Art.  4.  "  The  North  Western  Company  shall  be  the  sole  and 
exdusive  workers  of  the  railway  [i.  c,  the  Sirhowy  Railway], 
and  shall  efficiently  manage,  work  and  use  the  railway  and  the 
traffic  thereon  in  accordance  with  this  agreement,  and  shall 
also  renew  (when  necessary)  and  maintain  the  railway  in  good 
working  order  and  condition;  and  if  and  whenever  the  Sirhowy 
Company  are  lawfully  called  on  to  convey  mails,  troops  or 
police,  or  to  perform  any  like  public  service,  the  North  Western 
Company,  as  their  agents  in  that  behalf,  will  perform  the 
service,'* 

Art.  6.  "  The  North  Western  Company  shall  work  the  rail- 
way in  a  proper,  safe  and  convenient  manner,  and  so  as  to  fully 
develop  the  through  and  local  traffic  of  the  district,  served  or  to 
be  served,  by  the  railway,  and  shall,  to  attain  such  object,  from 
time  to  time,  run  proper  and  sufficient  trains  thereon  in  con- 
venient connection  with  the  trains  on  their  own  railway." 

Art  11.  "The  North  Western  Company  shall,  subject  to 
the  provisions  of  the  Sirhowy  Company's  Acts,  fix  the  tolls, 
rates,  fiires  and  charges  in  respect  of  the  use  of  the  railway  and 
the  carriage  of  traffic  thereon,  and  (subject  as  aforesaid)  the 
same  shall  be  such  as  the  North  Western  Company  may  think 
proper  and  necessary ;  and  the  North  Western  Company  may, 
in  other  respects,  exercise  the  same  powers  and  authority  in 


(»)  26  &  27  Vict  c.  92,  Part  III., 
tfter  providing  (in  canes  where  two  or 
more  companies  are  anthorized  by  a 
fpecial  act  thereafter  passed,  and  incor- 
porating that  part  of  the  Act  of  1863, 
to  ag^ree  among  themseWes  with  respect 
to  the  Dse  and  working  of  their  railways) 
for  the  sanction  of  sach  an  agreement 
by  the  shareholders  of  the  several  com- 
panies and  for  due  notice  of  the  inten- 
tion to  enter  into  it,  setting  forth 
'*  within  what  time  and  in  what  manner 
any  company  or  person  aggrieved  by 
the  propooed  agreement,  and  desiring 
to  object  thereto,  may  bring  the  objec- 
tion before  the  Board  of  Trade,"  enacts 
(sect  26)  that  "the  agreement  shall 

VOL,  II. — 2. 


not  have  any  operation  nntil  it  is  ap- 
proved by  the  Board  of  Trade,  and  the 
Board  of  Trade  shall  not  approve  the 
agreement  withont  being  satisBed  of 
its  having  received  snch  sanction  of 
meetings  of  the  respective  companies  as 
aforesaid ;"  and  (sect  27)  "at  the  ex- 
piration of  the  first  or  any  subsequent 
period  of  ten  years  after  the  making 
of  the  agreement,  the  Board  of  Trade 
may,  if  they  are  of  opinion  that  the 
interests  of  the  public  are  prejudicially 
affected  thereby,  cause  the  same  to  be 
revised,  and modify  the  agree- 
ment in  such  manner  as  may  seem  expe- 
dient for  the  protection  of  the  interests 
of  the  public/' 
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and  over  the  railway  and  the  traffic  thereof  as  they  shall  for  the 
toe  beu,g  h.™  Z  p«,»  to  exe^  o,»  ^  «^  »a™y 
system." 

Art.  20.  "  The  North  Western  Company  may,  if  they  think 
fit,  admit  any  other  company  or  companies  lawfully  entitled  in 
that  behalf  to  a  participation  in  the  working  and  user  of  the 
railway  under  the  proyisions  contained  in  this  agreement^'' 

Art  21.  ^^This  agreement  shall  be  a  perpetual  agreement, 
and  shall  come  into  operation  when  and  so  soon  as  it  shall  have 
been  approved  of  by  the  Railway  Commissioners." 

The  Sirhowy  Bailway  is  about  fifteen  miles  in  length,  and 
traverses  the  Sirhowy  valley,  one  of  the  most  important  mineral 
valleys  in  Monmouthshire,  extending  firom  the  Merthyr,  Tre- 
degar and  Abergavenny  Railway  of  the  London  and  North 
Western  Railway  Company,  at  Nant-y-bwch,  to  the  Mon- 
mouthshire Railway  at  Nine  Mile  Point  The  Monmouthshire 
Railway  &om  Nine  Mile  Point  forms,  with  a  mile  of  railway 
belonging  to  Lord  Tredegar,  a  continuous  line  of  railway  com* 
munication  from  the  Sirhowy  Railway  to  the  South  Wales 
Railway  (the  property  of  the  Great  Western  Company)  at 
Waterloo  Junction,  near  Newport,  and  to  Newport  and  the 
docks  and  wharves  there.  The  Great  Western  Company  owned 
the  Taff  Vale  Extension  Railway,  extending  firom  Worcester, 
vid  Hereford  to  Swansea,  which  crosses  the  Sirhowy  line  and 
forms  two  jimctions  with  it,  called  the  Sirhowy  Junction  and 
Tredegar  Junction,  at  which  a  large  traffic  was  interchanged, 
and  were  authorized  to  construct  a  railway  extending  firom  the 
Sirhowy  Railway  at  Nine  Mile  Point  to  the  Pontepool,  Caer- 
leon  and  Newport  Railway,  near  Caerleon,  which  was  intended 
as  a  relief  line  to  the  Taff  Yale  Extension  Railway ;  and  the 
only  route  for  traffic  to  be  exchanged  at  Nine  Mile  Point 
between  the  Taff  Yale  Extension  Railway  and  the  Monmouth- 
shire Railway  or  the  authorized  new  line  was  over  the  Sirhowy 
Railway,  between  Tredegar  Junction  and  Nine  Mile  Point,  a 
distance  of  four  miles,  over  which  the  Great  Western  Company 
had  no  special  parliamentery  powers. 

Objections  to  the  approval  of  the  agreement  were  raised  by 
the   Great  Western  Railway  Company,  the  Monmouthshire 
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Railway  Company,  Lord  Tredegar,  the  mayor  and  corporation 
of  Newport  and  the  Alexandra  (Newport)  Dock  Company,  the 
principal  of  which  were,  that  if  the  Sirhowy  Railway  were  to 
pass  into  the  hands  of  the  North  Western  Company,  the  traffic 
which  natnrally  came  down  from  the  Sirhowy  line  over  the 
Monmouthshire  line  to  the  South  Wales  Railway  or  to  New- 
port, and  which  it  was  in  the  interests  of  the  Sirhowy  Company 
to  send  in  that  direction,  would  be  diverted  and  carried  over 
the  North  Western  Company's  line;  and  that  the  London  and 
Northwestern  Company,  if  they  obtained  control  over  the  four 
miles  of  line  between  Tredegar  Junction  and  the  Monmouth- 
shire Railway  at  Nine  Mile  Point,  would  be  able  virtually  to 
exclude  the  traffic  between  the  Taff  Yale  Extension  Railway 
and  the  Monmouthshire  Railway. 


1876. 

SiRHOWT 

Ry.  Co. 

-with  the 

LoKDOir 

AND  North 

Western 

By.  Co., 

Great 

Western 

Ry.  Co. 

and  Others 

Objecting. 


Montague  Cookson,  Q«C.,  and  Maclaren  appeared  for  the 
Sirhowy  Railway  Company. 

Pope^  Q.C.,  Littler^  Q.C.,  and  A  E,  Webster  for  the  Lon- 
don and  North  Western  Railway  Company. 

Mlntyrey  Q.C.,  and  C  Botoen  for  the  Great  Western  Rail** 
way  Company. 

Sir  Henry  JameSy  Q.C*,  and  H.  C.  Saunders  for  the  Mon- 
mouthshire Railway  Company. 

Michael  for  Lord  Tredegar. 

Bidder^  Q-C,  and  W.  Beresford  for  the  Newport  Dock 
Company. 


The  Court  took  time  to  consider,  and  on  the  8th  of  December 
deliyered  the  following  judgment : — 

This  is  an  application  to  us  to  approve  a  working  agreement 
between  two  railway  companies.  The  agreement  is  for  the 
perpetual  and  exclusive  working  of  the  line  of  the  Sirhowy 
Company  by  the  London  and  North  Western  Company,  and 
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the  Great  Western  and  the  Monmouthshire  Railway  Com- 
panies.  Lord  Tredegar  and  the  Alexandra  Dock  Company  of 
Newport  respectively  object  to  it,  and  have  been  heard  upon 
their  objections.  The  Sirhowy  line  is  about  15  miles  long,  and 
runs  from  Nant-y-bwch  on  the  North  Western,  past  Tredegar 
Junction,  where  it  crosses  the  Great  Western,  to  Nine  MOe 
Point,  whence  the  route  to  Newport,  the  natural  outlet  of  the 
district,  is  continued  by  a  railway  of  the  Monmouthshire  Com- 
pany. The  Sirhowy  has  a  large  traffic  in  coal  and  minerals, 
and  the  principal  objection  made  to  the  agreement  on  its  merits 
is,  that  it  will  change  the  course  of  the  traffic  which  now  goes 
south  by  the  Monmouthshire  Railway  to  Newport,  and  send  it 
the  opposite  way  by  the  North  Western,  and  will  thus  cause 
the  railway  and  dock  companies  and  Lord  Tredegar  to  lose  a 
large  amount  of  tolls  and  dues ;  and  in  support  of  the  objection 
reference  was  made  at  the  hearing  to  a  return  of  Sirhowy  traffic 
for  the  quarter  to  the  30th  of  September  last,  which  showed  a 
large  increase  in  the  interchanged  traffic  at  Nant-y-bwch^  both 
forwarded  and  received,  and  also,  as  it  was  contended,  the  effect 
which  the  agreement,  before  even  it  was  legally  in  operation, 
was  already  having  in  diverting  traffic.  But  the  North  Western 
Company  do  not  admit  that  their  being  workers  of  the  Sirhowy 
line  can  have  any  effect  in  altering  the  destination  of  traffic  to 
which  Newport  affords  the  best  outlet ;  and  as  to  the  increase 
shown  in  the  return,  they  say  that  there  is  a  Sirhowy  trade  with 
the  north,  which  is  quite  distinct  &om  that  with  Newport,  and 
which  has  hitherto  gone  by  the  Great  Western,  and  that  the 
increase  at  Nant-y-bwch  is  due  partly  to  the  trade  northward 
being  on  the  increase,  and  partly  to  a  mere  change  of  route 
from  Great  Western  to  North  Western,  of  importance  to  those 
companies,  but  not  affecting  any  interests  at  Newport.  Now, 
so  far  as  the  agreement  is  objected  to  on  the  ground  of  its 
tendency  to  give  to  the  North  Western  competitive  traffic  of 
which  the  Great  Western  are  also  carriers,  we  should  not  be 
justified  on  that  account  in  not  approving ;  but  it  does  not  seem 
to  us  unreasonable  to  guard  against  the  introduction  of  charges 
or  conditions  of  carriage  on  the  Sirhowy  line  which  might 
cause  traffic  that  would  otherwise  go  to  Newport  to  go  in  the 


APPBOYAL  OF  AGREEMENT. 


269 


Opposite  direction.  The  traffic  whicli  passes  from  the  Sirhowy 
line  on  to  the  North  Western  has  a  contributive  value  which 
does  not  belong  to  merelj  local  traffic^  and  as  the  traffic  which 
goes  south  to  Newport  is  local  traffic  as  far  as  the  North 
Western  is  concerned^  and  has  not  the  value  of  a  feeder  of  their 
line^  the  apprehensions  of  Newport  that  traffic  may  be  imduly 
attracted  away  may  not  be  altogether  unfoimded.  There  is 
another  class  of  traffic  also  on  which  the  working  of  the  Sirhowy 
line  by  the  North  Western  in  lieu  of  a  small  and  independent 
company  may  act  unfavourably.  The  Sirhowy  line  from 
Tredegar  Junction  to  Nine  Mile  Point  is  much  the  nearest 
route  to  Newport  for  Neath  and  Aberdare  traffic.  It  makes  a 
short  connection  between  the  Great  Western  at  Tredegar 
Junction  and  the  Monmouthshire  Railway  at  Nine  Mile  Point; 
and  considering  the  advantage  of  continuity  of  transit  on  one 
hand  and  at  reasonable  rates,  and  that  the  Monmouthshire 
Company  have  recently  entered  into  an  agreement  to  grant 
running  powers  to  the  Great  Western,  we  feel  justified  in  re- 
quiring that  the  North  Western  Company,  as  proposed  workers 
of  the  Sirhowy  9  shall  grant  running  powers  also  over  the  section 
of  the  Sirhowy  interposed  between  the  Great  Western  and  the 
Monmouthshire.  It  is  a  facility  in  the  public  interests  which 
the  North  Western  can  grant  without  prejudicing  their  own, 
and  indeed  they  will  be  gainers  by  any  use  that  may  be  made 
of  the  powers,  inasmuch  as  the  Great  Western  can  and  do  at 
present  carry  the  traffic  in  question  an  imnecessary  distance 
round  by  Pontypool. 

These  are  the  two  points  against  the  agreement,  for  which 
we  think  some  provisions  are  necessary.  Other  objections  to  it 
were  urged,  but  it  is  sufficient  to  say  in  reference  to  them,  that 
they  do  not  seem  to  us  to  frimish  grounds  on  which  we  could 
withhold  or  postpone  approval;  and  accordingly,  if  suitable  pro- 
visions are  made  in  regard  to  the  two  points,  we  shall  be  pre- 
pared to  approve  the  agreement.  Probably  a  contract  to  give 
the  running  powers  might  be  made  under  the  Railways  Clauses 
Act,  1845;  and  with  regard  to  Sirhowy  traffic  for  Newport, 
the  North  Western  and  the  Monmouthshire  Companies  should 
endeavour  to  agree  as  to  the  rates  and  traffic  arrangements. 
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1876.  which  would  give  assurance  that  the  object  we  hare  in  view 

SiBHowY  will  be  effected.     We  do  not  make  any  order  as  to  costs* 
Ry.  Co. 

with  the 

AOT  nSS-h  [Solicitor  for  applicants :  R.  F.  RoberU. 

Westbbn  Solicitor  for  Great  Western  Kail  way  Company :  R.  R,  Nelson, 

Great'  Solicitor  for  Monmouthshire   Railway  Company:   Gusiard, 

"STcT  Newport, 

and  Others  Solicitors  for  Lord  Tredegar :   Carlisle  Sc  Ordell. 

Objectiiig.  .   , 

Solicitors  for  Alexandra  Dock  Company :  Markby,  Tarry  jr 

Stewart^ 
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The  Caledonian  Railway  Company  December  s,  9, 

23, 
V.  1876. 

The  North  Bbitish  Railway  Company  (No.  1.) 

Ca^futruetion  of  Special  Act — Apportionment  of  Receipts — Season  and 
Traders*  Tickets — Conditions  qf  Issue^Heference  under  the  BcffukUicn 
of  RaiUeays  Act,  1878,  «.  8. 

By  Act  of  Parliament  the  North  British  Railway  Company  was  giren  nmning 
powers  OTcr  the  Scottish  Central  line  of  the  Caledonian  Railway  Company,  and 
it  was  provided  that  the  North  British  Company  should  fix  the  rates  and  fares 
in  respect  of  traffic  passing  over  the  Scottish  Ontral  line  and  the  lines  of  the 
North  British  Company  (called  fjast  Coast  traffic),  and  that  the  receipts  should 
be  divided  between  the  two  companies  according  to  mileage,  snbject  to  certain 
minimum  rates  per  mile,  in  respect  of  such  traffic,  which  the  Caledonian  Company 
was  entitled  to  receiTe;  provided  that  when  the  Caledonian  Company  carried 
competitiTe  traffic  at  rates  or  fares  below  these  minimnm  sams,  sach  lower  soma 
should  be  adopted  in  lien  of  the  minimum  sums  fixed. 

The  North  British  Company  issued  season  and  traders'  tickets  (the  latter  are 
tickets  at  reduced  rates,  issued  to  traders  supplying  a  certain  amount  of  goods 
traffic  to  the  railway)  between  places  on  their  own  and  places  on  the  Scottish 
Central  line,  and  they  claimed  to  fix  the  rates  at  which  they  charged  for  them 
according  to  the  whole  amount  of  the  traders'  traffic  over  their  system. 

Meld,  that  the  Caledonian  Company  were  only  entitled  to  a  sum  per  mile  of 
the  Scottish  Central  line  travelled  over  by  a  holder  of  a  season  or  trader's  ticket, 
not  less  than  the  sum  per  mile  which  they  received  from  holders  of  season  or 
traders'  tickets  issued  by  themselves  in  respect  of  traffic  competing  with  the  East 
Coast  traffic,  but  that  the  qualification  for  such  traders'  tickets  issued  by  the  North 
British  Company  must  be  in  respect  of  East  Coast  traffic  exclusively. 

This  was  a  reference  under  sect.  8  of  the  Regulation  of  Rail- 
ways Act,  1873  Q). 

Differences  had  arisen  between  the  applicants,  the  Caledonian 
Railway  Company,  and  the  defendants,  the  North  British  Rail- 
way Company,  with  regard  to  the  interpretation  of  certain 
provisions  contained  in  the  Caledonian  and  Scottish  Central 
Railways  Amalgamation  Act,  1865. 

0)  Ante,  Vol.  I.  p.  6. 
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^Q^o-  In  the  Parliamentary  Session  of  1865,  the  Caledonian  Com- 

Caledonian  pany  promoted  a  bill  for  the  amalgamation  of  the  Scottish 
V.  Central  Railway  Company,  and  in  the  same  session  a  bill  was 

British  promoted  for  amalgamating  the  Xorth  British  and  Edinburgh 
Ry.  Co.  Qj^^  Glasgow  Railway  Companies.  The  line  of  the  Scotdsh 
^Central  Company  afforded  the  most  direct  communication 
between  the  line  of  the  Edinburgh  and  Glasgow  Company  and 
the  Xorth,  and  on  the  other  hand  the  Edinburgh  and  Glasgow 
line  was  the  most  direct  communication  between  the  Scottish 
Central  line  and  Edinburgh.  The  acts  by  which  the  seyeral 
companies  were  respeotively  amalgamated  proTided  for  the  use 
by  both  companies  of  these  lines  which  were  conmion  to  the 
amalgamated  systems,  by  granting  to  the  Amalgamated  North 
British  Company  running  powers  and  &cilities  over  the  Scottish 
Central  Railway,  and  to  the  Amalgamated  Caledonian  Com- 
pany similar  running  powers  and  fiusilities  over  the  Edinboigh 
and  Glasgow  line. 

The  Caledonian  and  Scottish  Central  Amalgamation  Act, 
1865,  by  sect  73,  provides  that,  "  Scottish  East  Coast  traffic" 
shall  mean,  "  traffic  of  every  description  passing  or  destined  or 
directed  to  pass  to,  from,  over  or  beyond  the  railways,  which, 
previous  to  the  commencement  of  this  act,  formed  the  under- 
taking of  the  Scottish  Central  Railway  Company,  or  any  part 
thereof,  from,  to,  over  or  beyond  the  railways  forming  the 
undertakings  of  the  North  British  Railway  CompaDy  and  the 
Edinburgh  and  Glasgow  Railway  Company  respectively,  or 
any  part  thereof,''  the  last-named  companies  being  denominated 
*'  the  Scottish  East  Coast  Companies." 

Section  74  provides  that  the  Caledonian  Company  shall  give 
in  respect  of  Scottish  East  Coast  traffic  ''all  sach  &cilitiesasare 
usual  or  useful  for  the  convenient  working  or  development  of 
railway  traffic,  including  among  other  things  through  booking, 
through  tid^ets  and  invoices,  and,  so  fiur  as  may  reasonably  be 
required,  through  carriages  and  waggons  and  conveniently  timed 
and  arranged  trains,  whether  ordinary  or  special,  as  the  case 
may  require,  for  the  reception,  forwarding,  transmisaon,  con- 
veyance and  delivety  of  such  traffic;  and  shall  aoconmiodate, 
forward  and  manage  such  traffic  and  give  such  focilities  as 
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effectuaUj,  regularly  and  expeditiouslj  as  if  it  were  their  own         ^^75. 
proper  traffic,  or  traffic  whicli  thej  were  desirous  of  cultivating  Galedoniak 
to  the  utmost,  and  sliall  not  give  any  preference,  priority  or  '«. 

advantage  over  it  to  any  other  traffic,  subject  only  to  the  pay-  suTim 
ment  to  them  of  the  proportion  of  receipts  from  such  traffic  as  Ki\  Go. 
hereinafter  provided." 

By  sections  78  and  80  it  is  provided,  that  the  Scottish  East 
Coast  companies  shall  have  power  to  fix  the  rates  and  fares  for 
all  Scottish  East  Coast  traffic,  and  that  the  receipts  therefix)m, 
less  terminals  and  government  duty  (and  25  per  cent,  for  work- 
ing  expenses,  when  running  powers  are  exercised),  shall  be 
divided  by  mileage,  subject  to  certain  minimum  rates  per  mile 
secured  to  the  Caledonian  Company,  which  are  set  out  in  the 
78th  section. 

By  section  85  it  is  provided,  that  if  the  Caledonian  Company 
shall  with  respect  to  traffic  passing  between  the  Edinburgh  and 
Glasgow  Railway  on  the  one  hand  and  any  place  on  or  beyond 
the  Scottish  Central  line  on  the  other,  or  any  traffic  competitive 
therewith,  quote  by  any  route  whatever  a  rate  or  fi&re  which,  if 
divided  by  mileage  over  the  Larbert  (t.  e.,  Scottish  Central) 
route,  would  give  a  lower  rate  per  mile  than  the  minimum  men- 
tioned in  clauses  78  and  80,  then  such  lower  rate  shall  be  the 
rate  or  fare  payable  to  the  company  upon  traffic  of  the  same 
description  conveyed  by  the  Scottish  East  Coast  companies  by 
virtue  of  their  running  powers  or  fiicilities  conferred  by  the  act. 

Section  86  made  provision  for  the  yearly  appointment  of  an 
arbitrator  by  the  two  companies. 

In  1870,  differences  having  arisen  between  the  companies 
with  r^ard  to  the  provisions  of  the  act,  the  North  British  Com- 
pany applied  to  Mr.  Eborall,  the  standing  arbitrator,  one  of 
their  grounds  of  complaint  being  that  the  Caledonian  Company 
issued  season  tickets,  but  denied  the  right  of  the  North  British 
Company  to  issue  them  in  respect  of  East  Coast  traffic,  except 
upon  condition  of  their  passing  accounts  of  the  journeys  each 
way  noade  by  the  holders  of  such  season  tickects,  and  paying  to 
the  Caledonian  Company  a  mileage  proportion  of  ordinary 
single  fares  for  each  such  journey ;  and  another  ground,  that 
the  Caledonian  Company  issued  periodical  tickets  to  persons 
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1876.        trading  in  the  goods  department  along  the  railway  at  a  reduced 
CALEDONIAN  charge,  regulated  by  the  amount  of  the  traffic  of  the  respectiYe 
«.  traders,  and  denied  the  right  of  the  North  British  Company  to 

NoBTH       issue  similar  tickets  in  the  North  British  Company's  interest 

BSITISH  ,  . 

By.  Co.  The  arbitrator  decided  both  questions  in  favour  of  the  North 

British  Company,  but  reserved  the  question  of  the  apportion- 
ment of  receipts. 

The  Caledonian  Company  contended  that  ihey  were  entitled 
in  respect  of  each  journey  made  over  the  Scottish  Central  line 
by  the  holder  of  a  season  or  trader's  ticket  issued  by  the  North 
British  Company,  to  be  paid  the  minimum  mileage  rate  reserved 
by  the  78th  section  of  the  Amalgamation  Act,  while  the  NorA 
British  Company  contended  that  the  85th  section  was  applicable 
to  the  case.  The  Caledonian  Company  also  disputed  the  right 
of  the  North  British  Company  to  take  into  accoimt  as  part  of 
the  qualification  for  a  trader's  ticket  on  the  East  Coast  Bail- 
ways,  traffic  sent  upon  i^  distinct  portion  of  their  system. 

Pembevy  Q.C,  and  H^  C^  Saunders  appeared  for  the  appli- 
cants. 

Pope^  Q.C.,  and  F,  Ledgard  for  the  defendants. 

On  the  23rd  of  December  ihe  Court  delivered  the  following 
judgment : — 

The  Caledonian  Railway  Company,  by  this  application,  refer 
for  our  decision  differences  which  they  have  with  the  North 
British  Bailway  Company;  first,  as  to  the  apportionment  of 
receipts  firom  season  and  traders'  tickets  issued  by  the  North 
British  Company  and  available  over  the  Scottish  Central  RmI- 
way  conjointly  with  the  North  British  Railway;  and  secondly, 
as  to  the  conditions  on  which  the  traders'  tickets  may  be 
issued. 

In  1865  the  Scottish  Central  Bailway  was  merged  in  the 
system  of  the  Caledonian  Company  by  an  Amalgamation  Act, 
which  at  the  same  time  gave  large  powers  and  fecilities  over 
the  railway  to  the  North  British  Company  in  respect  of 
Scottish  East  Coast  traffic,  which  was  defined  to  be  tzaffio 


COX8TEUCTI0N  OF  8TATUTB.  275 

which  in  its  transit  passed  partly  over  the  North  British  and         ^^^' 
partly  over  the    Scottish   Central   Railways.      Under  these  Calbdoniah 
powers  the  North  British  Company  can  fix  the  rates  and  fares  '«. 

at  which  Scottish  East  Coast  traffic  is  carried,  and  it  was  butibb 
enacted  that  receipts  from  the  traffic  should  be  divided  accord-  ^'  ^: 
ing  to  mileage,  with  the  proviso  that  if  the  division  worked  out 
so  as  to  give  to  the  Caledonian  Company  less  per  mile  for  the 
distance  travelled  over  the  Scottish  Central  than  a  certain  rate 
according  to  the  class  of  traffic,  the  deficiency  should  be  made 
good  by  the  North  British  Company.  These  minimum  rates 
per  mile  were  to  stand  at  sums  which  were  named  in  the  78th 
section  of  the  Act^  unless  the  Caledonii^n  Company  itself 
carried  competitive  traffic  at  rates  or  fares  which  per  n^ile 
were  below  those  sums^  in  which  case  section  85  provided  that 
the  lower  sums  should  be  adopted  in  lieu  of  the  minimum  sums 
fixed  by  section  78.  Under  the  same  powers  and  facilities  the 
North  British  Company  can  also  issue  season  tickets  and 
traders'  tickets.  The  question  whether  they  could  issue  such 
tickets  was  inferred  to  arbitration  in  1870,  and  it  was  adjudged 
that  they  could*  Tickets,  however,  of  those  kinds  are  not 
mentioned  in  the  Amalgamation  Act,  and  henoe^  although  the 
price  of  such  tickets  is  i|ot  based  on  a  mileage  rate,  the  Cale- 
donian Company  are  entitled  to  receive  a  certain  sum  per  mile 
in  respect  of  each  journey  made  by  their  holders.  What  that 
sum  should  be  is  the  question  in  dispute.  The  Caledonian 
Company  contend  that  the  sum  must  be  regulated  by  section 
78  alone,  while  the  contention  on  the  part  of  the  North  British 
is  that  section  78  is  in  this  instance  qualified  by  section  85. 
We  have  no  doubt  that  section  85  does  apply.  The  receipts 
to  be  divided  arise  from  that  Scottish  East  Coast  traffic,  with 
respect  to  which  section  85  enacts  that  if  the  Caledonian  Com- 
pany shall*  with  respect  to  it  or  any  traffic  competitive  with  it, 
quote  by  any  route^tever  a  rate  or  &re  whiclif  divided  by 
mileage  over  the  Larbert  route  would  give  a  lower  rate  or  fare 
per  mile  than  the  minimum  specified  in  section  78^  such  lower 
rate  or  fiure  shall  be  the  most  that  they  can  claim.  The  route 
by  which  the  Caledonian  Company  carry  is  not  the  Larbert 
route  in  the  sense  in  which  that  expression  is  used  in  the 
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1875.        gection^  and  we  are  of  opinion  tliat  the  sum  per  mile  which  the 

Calbdoniah   Caledonian  Company  receive  in  respect  of  their  own  aeason 

r.   '       and  traders'  tickets  is  the  sum  and  not  any  higher  sum,  leas 

^1^™       than  which  they  are  protected  against  receiving  in  respect  of 

Kt.  Co.       the  season  and  traders'  tickets  issued  by  the  North  British 

Company.     If  there  is  any  difficulty  in  knowing  how  manv 

times  a  holder  of  those  tickets  travels,  or  the  distance  he  travels 

each  time,  it  will  be  best  that  the  Caledonian  Company  should 

state  what  their  own  tickets  at  their  different  amounts  of  issae 

divide  into  per  mile  of  the  distances  they  respectively  cover, 

and  should  agree  to  a  division  on  that  basis  as  regards  similar 

tickets  issued  by  the  North  British  Company. 

The  second  difference  referred  to  us  relates  to  the  qualificar 
tion  for  a  trader's  ticket  issued  by  the  North  British  for  use 
upon  the  Scottish  Central  Railway.  There  is  a  minimum 
amount  of  traffic  by  which  a  trader  qualifies  himself  for  a  ticket 
The  ticket  is  one  at  a  reduced  rate,  and  the  rate  diminishes  as 
the  amount  of  traffic  which  a  trader  sends  by  the  company 
which  grants  him  the  ticket  increases.  The  North  British 
Company  admit  that  they  have  no  right  to  issue  tickets  of  this 
kind  available  over  the  Scottish  Central  Railway  to  p^scms 
who  have  no  Scottish  East  Coast  traffic,  but  they  have  traders 
for  whom  they  carry  both  traffic  of  that  description  and  North 
British  traffic  generally,  and  they  claim  to  issue  these  particular 
tickets  and  to  fix  the  rates  at  which  they  are  charged  according 
to  the  whole  amount  of  the  individual  trader's  traffic  ovar  their 
system  ;  the  contention  of  the  Caledonian  Company  being  that 
only  his  Scottish  East  Coast  traffic  is  of  qualifying  value  for 
the  ticket,  or  can  count  in  determining  its  rate.  The  74th 
section  of  the  Amalgamation  Act  requires  the  Caled(Hiian 
Company  to  give  to  the  North  British  in  respect  of  Scottish 
East  Coast  traffic  great  fiicilities  for  its  conveyance,  and  to  ^ve 
such  fiicilities  and  to  forward  such  traffic  as  effectually  as  if  it 
was  their  own  proper  traffic,  or  traffic  which  they  are  desirous 
of  cultivating  to  the  utmost.  The  question  whether  this  section 
so  expressed  obliged  the  Caledonian  to  recognize  North  British 
traders'  tickets  in  respect  of  Scottish  East  Coast  traffic  iras 
referred  to  arbitration  in  1870,  and  the  award  was  to  the  effect 
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that  the  issue  of  such  tickets  to  persons  trading  in  the  goods         1875. 
department  in  respect  of  Scottish   East  Coast  traffic  was  a   Caledonian 

Rt  Co 

facility  to  which  the  North  British  were  entitled  under  this  '«. 

section,  and  it  directed  that  the  North  British  should  and  bk^isu 
might  issue  to  traders  in  respect  of  Scottish  East  Coast  traffic  ^-  ^^• 
tickets  available  over  their  own  railway  and  the  Scottish  Central 
Railway  on  the  same  terms  and  at  the  same  rates  as  the  Cale- 
donian issued  the  same  description  of  tickets  over  their  own 
line.  The  North  British  do  not  dispute  that  this  award,  so  far 
as  it  goes,  determines  the  nature  and  extent  of  the  privilege  they 
possess  in  regard  to  traders'  tickets  over  the  Scottish  Central 
Railway,  and  this  being  so,  the  award,  it  seems  to  us,  is  con- 
clusive against  their  present  claim.  The  tickets  classed  to- 
gether are  the  North  British  tickets  to  traders  in  respect  of 
Scottish  East  Coast  traffic,  and  the  same  description  of  tickets 
(meaning  traders'  tickets)  issued  by  the  Caledonian  Company 
over  their  own  line;  and  we  should  not  be  justified  in  inter- 
preting as  North  British  tickets,  tickets  which  may  be  issued 
by  the  North  British  in  respect  even,  though  only  partly,  of 
other  than  Scottish  East  Coast  traffic,  nor  in  putting  in  a 
proviso  in  regard  to  tickets  of  the  Caledonian  Company,  re- 
quiring them  to  be  in  respect  only  of  such  traffic  over  their  line 
as  may  be  similar  to  or  competitive  with  Scottish  East  Coast 
traffic.  The  tickets  of  the  two  companies  are  to  be  issued  on 
the  same  terms  and  at  the  same  rates;  but  the  kinds  of  traffic 
in  respect  of  which  they  are  to  be  issued  in  the  one  case  and 
the  other  are  fixed  by  the  award,  and  must  correspond  to  the 
express  or  implied  description  contained  in  it.  We  decide  this 
difference,  therefore,  in  fitvour  of  the  Caledonian  Company. 
There  will  be  no  order  about  costs. 

[Agents  for  the   applicants:    Grahames   and   Wardlaw   for 

James  Kerr^  solicitor,  Glasgow. 
Agent  for  the  defendants:   W.  A.  Loch  for  Adam  Johnstone^ 
solicitor,  Edinburgh.] 
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UNDUE  PREFERENCE. 


January  24,  HOLLAND  AND  ANOTHER 

27, 
Ilebruary  17,  r. 


1876. 


The  Festinioq  Railway  Compant. 

Undue  Preference-^  Quarry  Owners — Hallway  and  Canal  Traffic  Act,  1854, 

i,  i-^AjjpeaL 

A  railwaj  company  agreed  with  certain  qnarrj  owners,  for  a  term  of  fonrteen 
years,  to  cany  states  for  them  orer  the  railway  at  rates  raiying  fiotn  St.  SA  to 
2e.  6d.  per  ton,  according  to  the  total  quantity  of  slates  carried  by  the  railway 
company  in  each  year,  the  qnarry  owners  on  their  part  agreeing  to  send  their 
slates  by  no  other  mode  of  transit  during  that  term;  subsequently  a  fresh  agree- 
ment was  entered  into  with  one  of  the  qnany  owners  tar  a  term  of  thirty  yean, 
reducing  the  rate  to  2s,  1)J. 

Upon  an  application  for  an  injunction  by  quarry  owners,  parties  to  the  original 
agreement,— 

Seld,  that  there  was  nothing  in  the  consideration  as  to  the  ezclnslTe  use  of  the 
railway,  being  in  the  one  case  for  thirty  years,  and  in  the  other  for  fonrteen  years, 
which  would  justify  the  difference  between  2s.  6d,  and  2s.  l^d.  as  charges  for 
railway  transit,  and  that  such  difference  was  an  undue  preference  and  prejodice 
within  the  meaning  of  the  Railway  and  Canal  Traffic  Act,  1854  ('). 

The  railway  company  alleged  that  the  applicants,  being  obliged  to  use  smaller 
waggons  for  their  slates  than  those  used  by  the  faronred  qnarry  owner,  and 
•ending  slates  of  a  lighter  description  occasioned  the  railway  eompany  greater 
cost  for  carriage, — 

Held,  that  Id.  per  ton  would  be  a  reasonable  allowance  for  snch  increased 
cost. 

This  was  an  application  under  section  6  of  the  Regulation  of 
Railways  Act,  1873  («). 

The  applicants^  Samuel  Holland  and  John  Whitehead 
Greaves,  were  respectively  lessees  of  slate  quarries  at  Rhiwbryfdr 
and  Llechwedd  in  Festiniog,  in  Merionethshire.  The  defen- 
dants, the  Festiniog  Railway  Company^  were  the  proprietors  of 
the  only  line  of  railway  by  which  the  slates  fix>m  the  quarries 

(»)  Ante,  Vol.  I.  p.  1.  («)  Ante,  Vol.  I.  p.  6. 
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of  the  applicants  and  other  quarry  owners  in  the  neighbourhood         1876. 
could  be  taken  either  inland  or  to  the  coast.  Holland 

In  December,  1864,  the  railway  company,  for  the  purpose  of  ^. 

preventing  threatened  competition,  submitted  to  all  the  quarry  ^^^q^^ 
owners  for  whom  they  carried,  a  printed  agreement,  by  which 
the  railway  company  agreed  to  carry,  during  the  term  of  four- 
teen years  from  the  Ist  of  January,  1864,  all  the  slates  of  the 
quarry  proprietors  who  accepted  the  agreement,  at  the  rate  of 
25.  6d.  per  ton  in  every  year  when  the  total  quantity  of  slates 
carried  by  the  railway  company  exceeded  110,000  tons,  the 
quarry  owners  agreeing  to  send  all  their  slates  by  the  com- 
pany's railway  during  that  period.  The  Welsh  Slate  Company 
and  both  the  applicants  were  among  the  quarry  owners  who 
signed  the  agreement;  except  in  one  year  the  minimum  of 
110,000  tons  had  always  been  exceeded. 

In  1871  the  railway  company  being  again  threatened  with 
competition,  entered  into  a  new  agreement  with  the  Welsh 
Slate  Company,  by  far  their  largest  customers,  whereby  they 
agreed  to  carry  the  slates  of  the  Welsh  Slate  Company  at  the 
rate  of  2s.  Ijcf.  per  ton  for  a  term  of  thirty  years,  the  Welsh 
Slate  Company  covenanting  to  send  all  their  produce  by  the 
railway  during  that  period. 

The  applicants  stated  their  grounds  of  complaint  to  be,  that 
the  railway  company  gave  undue  and  unreasonable  preference 
and  advantage  to  the  Welsh  Slate  Company,  and  subjected 
them  to  undue  and  unreasonable  prejudice  and  disadvantage 
in  charging  the  applicants  a  higher  rate  than  the  Welsh  Slate 
Company,  and  in  releasing  the  Welsh  Slate  Company  from 
their  prior  agreement  without  releasing  the  applicants;  and 
applied  for  an  order  enjoining  the  railway  company  to  desist 
from  giving  any  undue  preference  to  the  Welsh  Slate  Companv 
in  the  carrying  of  slate,  and  enjoining  the  railway  company 
not  to  subject  the  applicants  to  any  undue  prejudice  in  the 
matter. 

The  defendants  in  their  answer  alleged  that  both  the  applicants 
required  a  much  greater  number  of  waggons  (which  were  sup- 
plied by  the  railway  company)  in  proportion  to  the  quantity  of 
slates  carried  than  the  Welsh  Slate  Company,  and  that  the 
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1876.        difference  of  cost  so  occasioned  made  the  carriage  of  the  Welsh 
Holland      Slate  Company's  slates  at  25.  l^d,  per  ton  more  remunerafiye 
«.  than  the  carriage  of  those  of  either  of  the  applicants  at  2s.  6d. 

^^Y  ^Co^^  per  ton ;  but  they  offered,  notwithstanding,  to  admit  the  appli- 
cants to  agreements  on  the  same  terms  as  those  contained  in 
the  agreement  with  the  Welsh  Slate  Company.  This  offer  the 
applicants  refiised,  stating  that  they  were  not  bound  to  enter 
into  any  agreement,  and  that  the  leases  under  which  they  held 
their  quarries  were  too  short  to  admit  of  their  accepting  the 
terms  proposed. 

Philbricky  Q.C.,  and  R.  T,  Reid  appeared  for  the  applicants. 

J,  Brown^  Q-C,  and  J.  Dixon  for  the  defendants. 

On  the  27th  of  January  ibe  Court  delivered  ibe  following 
judgment : — 

Mr.  Holland  and  Mr.  Greaves  are  lessees  of  slate  quarries 
situated  at  the  upper  or  inland  end  of  the  Festiniog  Railway, 
and  their  complaint  against  the  railway  company  is  that  in  their 
rates  for  the  carriage  of  slates  down  to  the  Portmadoc  end  of 
the  railway  they  give  an  undue  preference  to  the  Welsh  Slale 
Company,  whose  quarries  are  also  near  the  upper  terminus. 

It  appears  that,  in  1864,  the  railway  company  for  the 
purpose  of  securing  traffic  for  their  line  drew  up  a  printed 
agreement  purporting  to  be  between  themselves  and  the  several 
quarry  owners  of  the  district,  whereby  the  quarry  owners  for 
the  next  fourteen  years  were  to  send  their  produce  by  no  other 
mode  than  along  the  entire  length  of  the  railway,  and  were 
to  pay  rates  for  the  carriage  varying  firom  3«.  Sd,  per  ton  to 
2s.  6d.  per  ton,  according  to  the  total  quantity  carried  yearly 
for  them  and  for  others  down  the  railway,  2s.  6d.  being  the 
rate  when  the  total  quantity  should  exceed,  as  in  fiust  it  has 
almost  every  year  exceeded,  110,000  tons.  This  agreement 
was  offered  to  the  different  quarry  owners,  and  was  accepted 
and  entered  into  by,  amongst  others,  the  Welsh  Slate  Company 
and  the  complainants,  Mr.  Holland  and  Mr.  Greaves. 

In  1869  an  act  was  passed  giving  powers  to  the  Festiniog 
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Company  to  improve  their  railway,  and  by  this  act  it  was 
provided  (sect.  64),  that  the  rate  to  be  charged  for  slates 
carried  to  or  in  the  direction  of  Portmadoc  should  not  in 
any  case  exceed  the  sum  of  2««  6cf.  per  ton  for  the  whole 
distance,  with  a  proportionate  decrease  per  mile  for  any  less 
distance  in  any  year  in  which  the  whole  quantity  of  such  traffic 
in  slates  should  amount  to  110,000  tons,  thus  expressly  ex- 
tending the  benefit  of  the  2«.  6d.  rate  to  freighters  who  had 
not  signed  the  agreement,  and  who  before  the  act  passed  were 
charged  a  differential  rate  of  4«.  a  ton» 

In  1871  the  railway  company  and  the  Welsh  Slate  Company 
entered  into  a  new  agreement,  by  which  it  was  agreed  that  so 
fiur  as  it  regarded  them  the  agreement  of  1864  should  be  ter* 
minated,  and  that  thenceforth,  and  for  a  term  of  thirty  years, 
the  rate  for  nulway  transit  to  the  Welsh  Slate  Company  should 
be  2«.  Hd.  per  ton,  and  that  during  that  term  the  slate 
company  should  not  send  their  slate  by  any  other  mode  than 
along  tl^  entire  length  of  the  railway.  This  agreement  gave 
the  Welsh  Slate  Company  a  preference  of  4jcf.  per  ton,  and 
the  further  advantage  of  the  28,  l^d,  rate  not  being  dependent 
upon  the  total  quantity  carried  in  a  year  exceeding  any  par- 
ticular figure;  and  it  appears  to  us  that  the  difference  thus 
made  in  the  respective  charges  to  the  Welsh  Slate  Company 
and  to  Messrs.  Holland  and  Greaves  is  in  contravention  of 
sect.  2  of  the  Railway  Traffic  Act  of  1854.  There  is  nothing 
in  the  consideration  as  to  the  exclusive  use  of  the  defendants' 
railway,  being  in  the  one  case  for  thirty  years,  and  in  the 
other  for  fourteen  years,  which  would  justify  the  difference 
between  25.  6^.  and  2^.  l^d.  as  charges  for  railway  transit;  nor 
can  it  be  doubted  that  the  fireighters  who  signed  the  printed 
agreement  of  1864  considered  the  railway  company  to  bind 
themselves  by  it  to  a  like  treatment  of  all  who  signed  it,  and 
who,  it  may  be,  would  not  all  have  signed  it  had  the  company 
claimed  to  vary  their  scale  of  charge  to  individuals  according 
to  the  number  of  years  for  which  they  could  get  a  promise 
of  exclusive  employment.  The  complainants,  therefore,  are 
entitled  to  an  injunction  that  they  shall  not  be  subjected  to  the 
prejudice  of  having  to  pay  a  higher  charge  for  the  carriage  of 
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their  slates  than  the  Welsh  Slate  Company  pay  for  theird, 
except  so  &r  as  there  may  be  circumstances  which  admit  of 
being  taken  into  account  consistently  with  the  agreement  of 
1864,  and  which  render  the  cost  to  the  company  of  carriage 
more  in  the  one  case  than  in  the  other. 

The  only  circumstance  of  that  kind  which  was  btought  under 
notice  at  the  hearing  was  with  regard  to  the  use  of  the  railway 
company's  waggons.  The  company  have  two  sizes  of  waggons, 
and  Mr.  Holland  and  Mr.  Greaves  being  only  able  at  present 
to  load  in  waggons  of  the  smaller  size,  the  company  incur,  as 
they  say,  extra  expense  in  separating  the  empty  waggons  which 
the  complainants  require  from  time  to  time  to  be  deposited 
in  their  sidings,  and  in  handling  a  larger  number.  They  say 
also  that  even  making  allowance  for  the  larger  waggons  used 
in  part  by  the  Welsh  Slate  Company,  that  company  use  a 
smaller  number  of  waggons  in  proportion  to  tonnage  than 
Messrs.  Holland  and  Greaves,  the  average  load  of  the  waggons 
from  the  company's  quarries^  probably  from  the  different  quality 
of  the  slates,  being  about  10  per  cent,  heavier.  We  think  the 
complainants  should,  if  possible,  adapt  their  works  to  the  im- 
proved rolling  stock  of  the  company,  and  that  until  this  is  done 
a  difference  of  one  penny  per  ton  in  favour  of  the  Welsh  Slate 
Company  would  not  be  unreasonable.  In  other  respects  the 
raUway  company,  we  think,  did  not  show  any  appreciable  extn 
cost  incurred  by  them  in  carrying  for  the  complainants,  or 
either  of  them,  over  their  expenses  in  carrying  for  the  Welsh 
Slate  Company ;  and  we  are,  therefore,  of  opinion  that  less  only 
one  penny  per  ton  for  a  time,  as  just  referred  to,  the  di£ference 
between  2«.  6^.  and  the  rate  at  which  the  nulway  company 
carry  for  the  Welsh  Slate  Company  must  be  allowed  to  the 
complainants  off  the  amount  they  are  charged,  as  a  necessary 
deduction  for  their  being  on  an  equality  with  the  slate  company. 

The  complainants  are  granted  their  costs. 


On  the  17  th  of  February  the  railway  company  applied  to  tlie 
Court  to  grant  a  case  in  writing  for  the  opinion  of  a  superior 
Court,  stating  the  following  grounds  of  appeal : — 

1st.  That  as  against  persons  who  have  entered  into  agree- 
ments for  terms  of  years  with  a  railway  company  fw 
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flie  carriage  of  their  traffic  upon  the  railway  at  certain         1876. 

fixed  rateSy  and  during  the  continuance  of  such  agree-     HoLLAin) 

ments  nothing  is  done,  nor  is  any  omission  made  in    *"^  Another 

violation  or  contrarention  of  section  2  of  the  Railway    Tmrrsioa 

_  _      -  _    ^     .  ,      ,        .,  "^       By.  00. 

and  C/anal  Traffic  Act,  1854,  by  the  railway  company 

bond  fide  and  solely  for  the  interest  of  the  railway 

company  entering  into  subsequent  agreements  with 

other  persons  for  carriage  of  the  same  kind  of  traffic 

over  the  same  part  of  the  railway  at  lower  fixed  rates, 

in  consideration  of  such  other  persons  agreeing  to 

send  all  their  traffic,  with  but  a  nominal  exception,  by 

such  railway  during  a  much  longer  term  of  years. 

2nd.  That  as  against  such  first-mentioned  persons  nothing  is 
done,  nor  is  any  omission  made  in  violation  or  contra- 
vention of  the  said  section,  where,  under  the  circum- 
stances detailed  in  the  first  question  and  in  addition 
thereto,  the  railway  company  are  willing  and  offer  to 
enter  into  such  subsequent  agreements  with  them, 
there  being  nothing  in  the  circumstances  of  their 
traffic  to  render  such  agreements  more  difficult  or 
onerous  to  them  than  to  the  persons  with  whom  they 
are  actually  made. 

3rd.  That  a  railway  company  is  entitled,  for  the  purpose  of 
meeting  competition  either  actually  existing  or  certain 
to  arise,  to  agree  to  make  some  difference  in  their 
charges  during  a  term  of  years  in  favour  of  persons 
agreeing  during  such  term  to  send  all  their  traffic, 
with  but  a  nominal  exception,  by  the  railway,  as 
against  persons  refusing  so  to  agree,  the  kind  of  traffic 
and  the  part  of  the  railway  used  being  the  same,  and 
there  being  no  circumstances  making  such  agreements 
more  difficult  or  onerous  to  those  who  refuse  than 
to  those  who  accept  them,  and  the  railway  com- 
pany being  willing  to  enter  into  such  agreements  with 
aQ ;  and  that  where  such  agreement  and  difference  are 
hon&  fide  and  solely  for  the  interest  of  the  company, 
nothing  is  done,  nor  is  any  omission  made  in  viola- 
tion or  contravention  of  section  2  of  the  Railway  and 

U2 
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^876.  Canal  Traffic  Act,  1854,  by  carrying  and  charging  in 

Holland  accordance  with  such  agreement. 

and  Another 

V, 

^^^Co?^  The  Court  refused  the  application,  on  the  ground  that  ques- 
tions of  undue  preference  are  questions  of  fitct,  as  already 
decided  by  them  in  the  case  of  The  Diphwys  Casson  Slate  Co, 
V.  The  Festiniog  Ry.  Co.  (*). 

(')  Ante,  p.  81.  And  as  to  threat-'  xnaking  a  difference  in  their  charges, 
ened  competition,  affording  no  ground  see  Harris  t.  The  Coekcrmoutk  IL  Co^ 
of   itself   to  a  railway  company  for      ante.  Vol.  L  p.  97. 

[Solicitors  for  the  applicants :   West  tf  Kinffy  for  Breese,  Jones 

Sf  CassoHy  Portmadoc. 
Solicitors  for   defendants:    Sandilands,   Humphry   Sf  Arm-' 
sironff,"] 
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CONSTRUCTION  OF  AGREEMENT. 


The  Caledonian  Railway  Company  Febnutry  lo, 

17, 


The  North  British  Railway  Company,    (No.  2.) 

Agreement^  Qnutruetian  of—Meference  under  the  Hegulation  of  Raihoayi 

Act,  1873,  e.  8. 

An  agreement  between  two  railway  companies  contained  the  following  pron- 
sion :  **  Each  company  shall  be  at  liberty  to  apply  to  Parliament  for  power  to 
coDstmct  lines  in  its  own  district  for  the  accommodation  of  the  local  traffic  in  snch 
district  s  bnt  neither  company  shall  directly  or  indirectly  promote  or  support  any 
new  line  in  the  district  of  the  other." 

Held,  that  the  restriction  did  not  apply  to  districts  occupied  by  both  railways, 
and  that  this  prorision  for  the  application  to  Parliament  for  liberty  to  construct 
lines  "  for  the  accommodation  of  th§  locid  traffic"  prohibited  opposition  to  such 
application,  but  did  not  interfere  with  the  right  of  each  company  to  apply  to  Par- 
liament for  liberty  to  constmct  within  its  own  district  lines  for  other  than  local 
traffic,  subject  to  the  right  of  the  other  company  to  oppose  snch  application. 

The  "  district"  of  a  railway  company  includes  the  district  adjacent  totl^eir  line, 
from  which  traffic  is  drawn  to  that  line,  and  if  two  companies  dn^w  traffic  from 
the  same  district,  such  district  belongs  to  them  both. 

This  was  an  application^  under  section  8  of  the  Regulation  of 
Bailwajs  Act^  1873  (i)^  to  refer  to  the  Commissioners  the  con- 
struction of  an  agreement^  about  which  a  diSbrence  had  arisen 
between  the  parties. 

The  applicants,  the  Caledonian  Railway  Companj,  had 
entered  into  the  following  agreement  (dated  the  7th  of  August, 
1873)  with  the  defendants  the  North  British  Railway  Com- 
pany:— 

''  Whereas  the  parties  have  entered  into  arrangements  regard- 
ing the  division  of  certain  of  their  traffic  receipts,  and  also 
regarding  the  withdrawal  of  certain  projected  new  lines,  and 
whereas  they  believe  that  it  will  be  for  their  mutual  interest,  as 
well  as  for  the  advantage  of  the  public,  that  all  railway  accom- 

(«)  Ante,  Vol.  I.  p.  6. 
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1876.        modation  required  should  be  provided  by  the  company  in  whose 

Caledonian  district  it  may  be  found  to  be  necessary^  and  that  each  company 

V.  should  continue  to  accommodate  its  own  district  with  new  lines 

Bbiti^      and  extensions  from  time  to  time,  as  these  may  be  required  for 

Ry.  Co.       fj^Q  development  and  accommodation  of  the  traffic :   Therefore 

(No.  2.)  *^ 

the  parties  hereto  have  agreed  that  each  company  shall  be  at 
liberty  to  apply  to  Parliament  for  power  to  construct  lines  in 
its  own  district  for  the  accommodation  of  the  local  traffic  in  sach 
district,  but  neither  company  shall  directly  or  indirectly  pro- 
mote or  support  any  new  line  in  the  district  of  the  other.  Both 
companies  shall  oppose  applications  to  Parliament  for  the 
making  of  new  lines  by  any  other  company  or  party  in  the  dis- 
trict of  either  or  both  companies ;  and  if>  notwithstanding  sach 
opposition^  new  lines  are  made  under  authority  of  Parliament 
or  otherwise,  neither  company  shall  directly  or  indirectly  conn* 
tenance,  or  maintain,  or  work,  or  enter  into  any  agreement  for 
maintaining  or  worlpng,  or  for  supplying  rolling  stock  for  work- 
ing such  lines  without  the  consent  of  the  other  company.  In 
the  event  of  disputes  or  differences  between  the  two  companies 
as  to  the  definition  of  the  district  of  each  company,  (h:  as  to  the 
local  traffic  of  each  district,  the  same  shall  be  settled  by  aribttra* 
tion,  in  terms  of  the  Kailway  Companies  Arbitration  Act,  1859, 
the  provisions  of  which  act  are  held  incorporated  herein.  The 
provisions  of  this  agreement  shall  be  in  force  for  five  years  fix)m 
the  1st  of  August,  1873,  and  shall  continue  in  force  thereafter 
until  terminated  by  six  months'  notice  in  writing  by  either 
company.** 

The  Caledonian  Company  on  the  16th  of  December,  1875, 
deposited  a  bill  for  authority  to  make  and  mftinf^in  the  follow- 
ing, amongst  other  railways  and  works : — 

1.  '^A  railway,  in  the  parishes  of  Cadder,  MaryhiD,  and 
Barony  of  Glasgow,  in  the  county  of  Lanark  (in  the 
bill  called  Railway  No.  1),  four  miles  seven  fiurlongs  two 
chains  and  sixteen  yards  or  thereabouts  in  length,  com- 
mencing by  a  junction  with  the  Caledonian  Company's 
line  of  railway  leading  firom  Buchanan  Street,  Glasgow, 
to  Coatbridge,  at  or  near  the  point  where  that  line  is 


CONSTRUCTION  OF  AGREEMENT.  287 

joined  by  the  private  railway  leading  therefrom  to  certain         ^076. 

mineral  pits  near  Balormock  House,  and  known  as  the  Caledonian 

•  •  By  Co 

Kobroyston  Kailway,  and  terminating  at  a  point  on  the  '^, 

lands  of  Hamilton  Hill  about  one  hundred  and  twenty-  BMTira 
five  yards  northward  from  the  junction  of  the  Craighall  By.  Co. 
Koad  with  the  Possil  Koad^  where  the  Hamilton  Hill 
toll-bar  formerly  stood." 
2.  ''A  railway,  in  the  parishes  of  MaryhiU,  Barony  of  Glasgow, 
Springbum,  Shettleston,  Old  Monkland,  and  Cambus- 
lang,  in  the  county  of  Lanark  (in  the  bill  called  Kailway 
No.  2),  five  miles  seven  fiirlongs  one  chain  and  eleven 
yards  or  thereabouts  in  length,  commencing  by  a  junc- 
tion with  the  Caledonian  Company's  line  of  railway 
leading  fix>m  Buchanan  Street,  Glasgow,  to  Coatbridge, 
at  a  point  about  two  hundred  and  seventy  yards  north* 
eastward  from  Germiston  House,  and  terminating  by 
a  junction  with  the  Caledonian  Company's  Clydesdale 
Junction  Railway  at  a  point  about  three  hundred  and 
fifty  yards  westward  from  Jfewton  Junction,  where  the 
lines  of  that  railway  to  Hamilton  and  to  Motherwell 
diverge." 

5.  **  A  railway,  or  siding,  in  the  parish  of  Govan  and  county  of 

Lanaric  (in  the  bill  called  Bailway  No.  5),  two  frirlongs 
five  chains  and  twentyione  yards  or  thereabouts  in  length, 
conmiencing  by  a  junction  with  the  North  British 
Company's  Stobcross  line,  at  or  near  the  second  bridge 
under  that  line,  to  the  northward  of  that  company's 
Partick  station,  and  terminating  at  a  point  about  three 
hundred  yards  northward  from  the  junction  of  the  Crow 
Boad  or  Jordanhill  Street  with  the  turnpike  road  leading 
firom  Glasgow  to  Dumbarton." 

6.  "  A  railway,  in  the  parish  of  Falkirk  and  county  of  StirUng 

(in  the  bill  called  Railway  No.  6),  three  frurlongs  seven 
chains  and  eight  yards  or  thereabouts  in  length,  com- 
mencing by  a  junction  with  the  Caledonian  Company's 
Scottish  central  main  line  at  a  point  about  two  hundred 
and  thirty  yards  southward  of  the  bridge  by  which  that 
line  is  carried  over  the  turnpike  road  leading  from 
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Camelon  to  Bonn  jbridge,  and  terminating  by  a  junction 

with  the  North  British  Company's  Stirlingshire  Midland 

Junction  line  at  a  point  about  eight  hundred  and  sixty 

yards  westward  of  the  bridge  by  which  the  last-mentioned 

line   is  carried  over   the  turnpike  road  leading  fix)m 

Camelon  to  Larbert." 

On  the  14th  of  January^  1876,  the  North  British  Company 

gave  notice  to  the  Caledonian  Company  that  they  regarded  the 

worksy  authority  to  make  which  was  applied  for  in  the  bill,  to 

be  a  violation  of  the  conditions  of  the  agreement,  whereupon 

the  Caledonian  Company  filed  their  application  for  an  order 

to  refer  the  difference  to  the  Commissioners. 

The  North  British  Company  set  out  in  their  answer  the 
following  objections  to  the  promotion  of  the  bill  for  the  railways 
above  described.  Their  contention  in  respect  of  the  railways 
and  works  in  the  application  and  bill,  numbered  3,  4,  7  and  8, 
was  given  up  at  the  hearing. 

Ist.  ''That  Kailway  No.  1  is  laid  out  entirely  through  a 
North  British  district,  and  is  designed  to  divert  the 
local  traffic  of  that  district  from  North  British  routes, 
and  to  facilitate  future  extensions  for  the  diversion  of 
traffic  from  other  North  British  districts  beyond." 
2nd.  ^'  That  Railways  Nos.  2,  3  and  4  constitute  a  line  or 
system  of  communication  through  districts  of  both 
the  companies,  which  line  would  not  accommodate 
any  local  traffic  in  any  portion  of  the  Caledonian 
districts  which  it  traverses,  but  would  run  through 
the  district  of  the  Coatbridge  Branch  of  the  North 
British  Company,  so  as  to  secure  connection  with 
valuable  sources  of  traffic  now  exclusively  accom* 
modated  by  the  North  British  Company,  and  com- 
mand control  and  divert  to  Caledonian  routes  such 
North  British  traffic." 
3rd.  ''  That  Railway  No.  5  and  the  relative  appropriation  of 
land  for  station  purposes  adjoining  thereto.is  a  direct 
invasion  of  a  North  British  district,  witli  a  view  to 
divert  the  Caledonian  traffic  passing  over  the  North 
British  Stobcross  line,  from  the  proper  stations  pro- 
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Tided  for  that  traffic,  and  is  calculated  to  &cilitate         1876. 
future  extensions  by  the  Caledonian  Company  within  Calbdoniak 
a  North  British  district"  »^;Co. 

4th.  «  That  Railway  No.  6  is  a  diversion  of  a  North  British       NobVh 

Sbitish 
branch  within  a  district  of  the  North  British  Com-       Rt.  Co. 

pany  to  the  prejudice  of  that  company."  ^      ^'^ 

The  result  of  the  evidence  as  to  the  position  and  character 

of  the  proposed  lines  is  sufficiently  shown  in  the  judgment 

Venables,  Q.C.,  and  Pember,  Q.C.,  Qrppeared  for  the  appli- 
cants. 

Pope^  Q.C.,  for  the  defendants, 

On  the  17th  of  February  the  Court  delivered  the  following 
judgment:- 

This  is  a  question  as  to  the  construction  of  an  agreement 
dated  the  7th  of  June,  1873,  and  made  between  the  Caledonian 
and  North  British  Railway  Companies,  and  as  to  whether  it 
prevents  the  Caledonian  Company  from  promoting  certain 
works  and  new  lines,  for  which  they  have  a  bill  in  Parliament 
this  session. 

The  part  of  the  agreement  of  which  the  meaning  is  in  dispute 
is  as  follows:  ''Each  company  shall  be  at  liberty  to  apply  to 
Parliament  for  power  to  construct  lines  in  its  own  district,  for 
the  accommodation  of  the  local  traffic  in  such  district;  but 
neither  company  shall  directly  or  indirectly  promote  or  support 
any  new  line  in  the  district  of  the  other." 

It  was  contended,  on  behalf  of  the  Caledonian  Company,  that 
the  agreement  supposes  a  division  of  the  districts  in  which  the 
two  companies  are  interested  into  three  parts,  viz.,  a  joint 
district,  and  the  separate  or  peculiar  district  of  each  company, 
and  that  as  regards  the  construction  of  new  lines  by  either 
company,  the  separate  districts  only  are  protected  by  the 
stipulation  that  neither  company  shall  promote  or  support  a 
new  line  in  the  district  of  the  other,  the  joint  districts  or 
districts  common  to  both  being  left  open  to  the  enterprise  of 
each.  We  understand  the  word  ''  district,"  in  the  expressions 
''  each  company's  own  district "  and  ''  the  district  of  the  other 
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^87fi.        company,"  to  mean  the  district  adjacent  to  a  line  from  which 

Caledonian  traffic  is  drawn  to  that  line,  and  if  both  companies  draw  traffic, 

'v.  as  they  well  may,  from  the  s^me  district,  such  a  district  belongs 

itoTiME      ^  them  both,  and  is  as  much  the  district  of  one  as  it  is  of  the 

Bt.  Co.       other ;  and  consequently  if  the  agreement  applies  to  such  di&- 

tricts,  each  company  will  have  all  the  liberty  in  them  which 

the  agreement  accords  to  each  in  its  own  district,  and  the  other 

company  will  not  be  able  to  complain  of  anything  done  within 

that  limit  as  being  an  infringement  of  the  contract.     But  the 

expressions  "  the  company's  own  district "  and  "  the  district  of 

the  other  company  "  s^en^  to  us  so  little  applicable  to  districts 

which  are  occupied  in  common,  that  oq  the  whole  we  consider 

that  these  joint  districts  are  outside  this  part  of  the  agreement. 

It  was  urged  by  the  counsel  for  the  ^orth  British  Company 
that  in  giving  to  ^ach  pompany  liberty  to  apply  for  power  to 
construct  lines  in  its  own  distinct  for  the  apcon^modation  of  the 
local  tr^flic  of  such  district,  the  agreement  disallowed  the 
malring  of  lines  of  any  other  kind.  If  that  were  the  case,  and 
the  agreement  included  all  districts,  joint  %a  well  as  severaly  it 
would,  while  it  lasted,  prevent  any  addition  being  made  to  the 
existing  railway  accommodation  givei^  by  the  Caledonian  and 
North  British  systems,  except  for  mere  local  requirements. 
We,  however,  think  that  such  a  restriction  ought  to  rest  on 
some  stronger  ground  than  an  implication  only,  and  that  the 
clause  referred  to  should  not  be  taken  to  mean  more  th«i  what 
it  plainly  expresses,  namely,  that  the  making  of  lines  for  local 
traffic  is  not  to  be  opposed  when  either  company  make  such 
lines  in  its  own  district,  the  right  of  opposing  if  lines  not  of  that 
character  are  promoted  being  reserved. 

Such  being  our  construction  of  the  agreement,  we  will  now 
say  whether  we  consider  the  lines  numbered  in  the  bill,  1^  2,  5 
and  6  to  be  iines  in  a  North  British  district,  the  North  British 
Company  not  insisting  on  their  case  as  against  the  lines  Nos. 
3,  4,  7  and  8,  originally  also  objected  to.  The  lines  Nos.  1,  2, 
5  and  6  are  none  of  them  laid  out  for  merely  local  traffic;  but, 
as  we  have  said,  the  agreement  presents  no  obstacle  to  such 
lines  being  promoted,  apart  from  the  provision  that  no  new 
lines  of  any  kind  shall  be  promoted  by  either  company  in  ita 
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riyal's  district.     As  to  lines  1  and  2,  they  are  intended  to         1876. 

relieve  the  main  passenger  lines  of  the  Caledonian  Company  Cauepoviah 

into  Glasgow  of  a  part  of  their  mineral  traffic,  and  the  points  '«. 

where   they  commence  are   at   ft  very  short  distance  from      ^J^ 

Glasgow.     The  lines  which  converge  at  Glasgow  from  all       Bt.  Go. 

sides  are  so  numerous  that  it  is  almost  impossible  that  a  new 

line  should  keep  quite  clear  of  all  eidstiug  lines,  but  these  two 

lines,  which  go  direct  from  one  point  on  Caledonian  property 

to  another,  merely  cross  in  so  doing  JKTorth  British  lines,  and 

on  this  account  cannot,  we  think,  properly  be  said  to  be  lines  in 

a  North  British  district,     Further  as  to  No.  2,  there  are  in  the 

district  which  it  crosses,  and  which  is  only  about  five  miles 

wide,  besides  the  Coatbridge  Railway  of  the  North  British, 

two  main  lines  of  the  C^^dpnian  Company*  itnd  also  their 

Monkland  Canal,  all  these  routes  running  in  the  same  direction 

east  and  west ;  and,  under  these  circumstances,  this  district  seems 

to  us  to  be  as  much  a  Caledonian  district  as  a  North  British 

one,  and,  in  short,  to  be  a  district  occupied  by  the  two  pom- 

panies  in  common. 

The  railway  or  siding  No,  5  adjoins  a  station  on  the  North 
British  Company's  Glasgow  Harbour  Branch  Railway,  and  as 
the  Caledonian  Company,  for  the  purpose  of  conveying  traffic 
to  and  from  the  branch  railway  ai^d  the  stations  thereon,  have 
by  agreement,  confiinned  by  statute,  absolute  running  powers 
over  the  railway ;  and,  as,  if  a  company  carries  the  traffic  of  a 
district,  whethei:  over  a  line  of  its  own,  or  over  a  line  not  its 
own,  but  used  by  it  under  absolute  running  powers,  that  district 
is,  we  think,  as  much  its  district  as  it  is  that  of  the  company  to 
whom  the  line  ovei?  which  the  running  powers  are  exercised 
belongs,  we  do  not  consider  No.  5  to  be  contrary  to  the  agree- 
ment. The  railway  No.  6  is  a  short  line,  half  a  mile  long, 
joining  the  Scottish  Central  main  line  of  the  Caledonian  Com- 
pany with  the  North  British  Stirlingshire  Midland  Junction 
line,  a  little  to  the  south  of  the  present  junction.  The  Cale- 
donian Company  forward  traffic  from  near  Larbert  on  their 
central  main  line  to  their  docks  at  Grangemouth,  over  a 
railway,  of  which  part  is  their  own  and  part  North  British ; 
and  at  present,  if  the  traffic  comes  from  the  south,  the  engine 
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I87g.  must  be  reversed,  and  other  delays  incurred  before  it  can  pass 

Calxdokiah  on  to  the  North  British  line.     The  proposed  south  junction 

Jy'  will  give  such  traffic  the  same  facilities  for  transfer  that  traffio 

North  g^m  the  north  has  by  the  present  junction,  and,  considered 

Kt.  Co.  with  reference  to  the  district  it  traverses  in  its  short  coarse,  it 

'^  does  not  seem  to  us  to  be  a  line  prohibited  by  the  agreement 

[Agents  for  the  applicants:   Grakame$  If  Wiardlaw,  for  Jama 

Kerr^  solicitor,  Glasgow. 
Agent  for  the  defendants:    fF,  A^  Loch,  for  Adam  Johnstone, 
solicitor^  Edinburgh.] 


(     293     ) 


ARBITRATION. 


The  East  anb  West  Junction  Railwat  Company 

The  Northampton  and  Banbukt  Junction  Railway 

Company  (*). 

Hunning  Porvert — Fitness  of  Locomotive  to  he  used  on  Railway — Fairlie 
Bngine — Inspection— RaiUvay  Clauses  Act,  1845,  «.  ll5—Be/erenee  under 
the  Regulation  of  Railways  Act,  1873,  s.  8. 

UpOD  the  reference  of  a  difPerence  between  two  railway  companies  as  to  the 
fitness  of  a  locomotiye  of  the  one,  to  ran  oyer  the  line  of  Uie  other, — 

ffeld,  after  inspection  of  the  engine  and  of  the  line  over  which  it  was  intended 
to  ran,  that  the  locomotiye  objected  to,  a  Pairlie  engine  from  60  to  70  tons  in 
weight  and  10  feet  in  extreme  width,  was,  nnder  the  circamstances,  not  unfit  to 
be  nsed  npon  the  line  of  the  objecting  company. 

The  regulation  of  the  Board  of  Trade  reqairing  a  space  of  2  feet  4  inches  to 
be  left  between  the  sides  of  passenger  carriages  and  strnctures  on  a  line,  has  no 
bearing  npon  the  question  of  the  fitness  of  an  engine  to  ran  upon  the  line. 

This  was  a  reference  of  a  difference  arising  between  the  East 
and  West  Junction  Railway  Company  and  the  Northampton 
and  Banbury  Junction  Railway  Company  under  the  il5th 
section  of  the  Railway  Clauses  Act,  1845  ('). 


February  14, 

March  2, 
1876. 


(*)  This  case  was  heard  in  chambers 
at  the  request  of  the  parties. 

(S)  8  Vict  c.  20,  sect.  115  is  as 
follows : — 

'*No  locomotive  or  other  engine,  or 
other  description  of  moving  power, 
shall  at  any  time  be  brought  upon  or 
used  on  the  railwaj  unless  the  same 
have  first  been  approved  of  by  the 
compcuiy ;  and  vrithin  fourteen  days 
after  notice  given  to  the  company  by 
any  party  desirous  of  bringing  any 
such  engine  on  the  railway,  the  com- 
pany shall  cause  their  engineer  or 
other  agent  to  examine  such  engine 
at  any  place  within  three  miles  dis- 
tance from  the  railway  to  be  appointed 


by  the  owner  thereof,  and  to  report 
thereon  to  the  company)  and  within 
seven  days  after  such  report,  if  such 
engine  be  proper  to  be  nsed  on  the 
railway,  the  company  shall  g^ve  a 
certificate  to  the  party  requiring  the 
same  of  their  approval  of  such  engine ; 
and  if  at  any  time  the  engineer  or 
other  agent  of  the  company  report 
that  any  engine  used  upon  the  rail- 
way is  out  of  repair,  or  unfit  to  be 
used  upon  the  railway,  the  company 
may  require  the  same  to  be  taken 
off,  or  may  forbid  its  use  upon  the 
railway  until  the  same  shall  have 
been  repaired  to  the  satisfaction  of 
the   company,  and   upon   the  engine 
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1876.  The  East  and  West  Junction  Railway  Company  bad  the 

East         right  of  running  oyer  five  miles  of  the  Northampton   and 

^NCTi^     Banbury  Junction  Railway  Company's  line,  and  were  desirous 

By.  Co.       q{  using  a  Fairlie  engine  upon  it,  to  which  the  latter  company 

NoBTH-       objected,  on  the  ground  that  the  engine,  firom  its  construction, 

Banbury     was  unfit  to  be  worked  upon  their  line. 

'^By^'co!^  The  East  and  West  Junction  Railway  Company  thereupon 
filed  this  application  against  the  Northampton  and  Banbury 
Junction  Railway  Company  under  sect.  8  of  the  Regulation  of 
Railways  Act,  1873  Q),  for  the  purpose  of  having  the  diflfer^ace 
between  them  decided  by  the  Railway  Commissioners. 

Mn  Merrick  (solicitor)  appeared  for  the  applicants. 

Mr.  Bust  (solioitor)  appeared  for  the  defendants. 

The  nature  of  the  dispute  is  fully  stated  in  the  judgment. 

The  Commissioners  expressed  their  intention  of  personally 
inspecting  the  engine,  and  the  lines  and  sidings  over  which  the 
applicants  proposed  to  run  it,  and  a  day  was  appointed  for  the 
survey. 

Subsequently,  on  the  2nd  of  March,  1876^  the  following 
judgment  was  delivered!-^ 

The  East  and  West  Junction  Raflway  Company  have  the 
right  of  running  over  five  miles  of  the  Northampton  and  Ban- 
bury Railway  from  their  junction  with  it  at  Green's  Norktm  to 
Blisworth,  and  are  desirous  of  using  or  bringing  upon  sucii 
railway  a  Fairlie  engine,  as  it  is  called  from  the  name  of  the 
inventor  and  patentee.  This  engine  the  Banbuiy  Company 
consider  to  be  unfit  for  their  railway,  and  the  question  of  unfit- 
ness has  been  referred  to  us  imder  the  llfith  section  of  the 


being  ao  repaired  the  oompany  aball  fitness  or   unfitness   thereof  lor  the 

giye  A  oertificAte  to  the  party  reqairing  purpose  of  being  used  <m  the  tailwayp 

the  same  of  their  approval  of  sudi  en-  such  difference  shall  be  ssttled  bj  ait^ 

gine  ;  and  if  any  difference  of  opinion  tration." 

arise  between  the  cooapany  and  the  (*)  AiUe,  Yd.  L  p.  fi. 

owner  of  any  such  engine  as  to  the 
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BailwajB  Clauses  Act  of  1845,  Which  gives  a  company  power         1876. 
to  object  to  an  engine  proposed  to  be  used  upon  their  line,  and        eaot 
refers  any  difference  between  the  company  and  the  owner  of  the     ^/SroTKww 
engine  to  arbitration.     The  reference  hits  been  made  at  the       ^^'  Co. 
instance  of  the  Junction  Company.  Nobth- 

The  engine  carries  its  own  load  of  fuel  and  water,  and  has  ^^^^^^^ 
no  tender,  and  in  fiill  working  trim  weighs  firom  60  to  70  tons.  J^ction 
The  Banbury  Company  do  not  themselves  see  at  present  any 
prospect  of  damage  fix)m  this  weight  to  their  permanent  way  or 
bridges,  but  one  of  their  witnesses,  Mr.  Jacomb,  chief  resident 
engineer  of  the  London  and  South  Western  Railway  Company, 
was  of  opinion  that  the  Towcester  Road  Bridge  of  40  feet  span 
was  liable  to  be  overstrained,  when  the  Whole  weight  of  the 
engine,  which  is  not  of  less  length  than  the  bridge,  rested  on 
the  structure.  But,  as  a  witness  on  the  other  side  showed, 
when  that  is  the  case,  that  is  to  say,  when  the  engine  is  placed 
centrally  on  the  bridge,  the  weight,  from  the  way  in  which  it 
is  carried,  fijls  more  on  the  ends  of  the  girder,  and  the  strain 
is  not  80  great  as  when  the  centre  of  one  bogey  is  over  the 
centre  of  the  bridge*  In  this  position,  however,  part  of  the 
engine  is  not  on  the  bridge  at  all,  and  thus  the  maximum  strain 
obtainable  is  reduced  to  that  caused  by  an  ordinary  engine,  and 
as  the  Fairlie  engine  has  run  over  the  bridge  almost  daily  since 
last  September,  and  the  bridge  has  stood  the  test,  the  weight 
of  the  engine  does  not,  in  our  view,  disqualify  it  from  coming 
on  the  railway. 

But  the  great  objection  made  to  the  engine  is  its  more  than 
ordinary  width.  It  is  8  feet  7  inches  wide  for  a  length  of  6  feet 
at  each  end,  and  9  feet  wide  for  the  rest  of  its  length ;  and  where 
it  is  9  feet  wide  there  is  besides  a  foot-plate  or  ledge  on  each 
side  at  a  height  of  4  feet  6  inches  from  the  ground,  which 
projects  6  inches,  and  which  makes  the  extreme  width  10  feet. 
As  the  line  is  a  single  line,  it  would  only  be  at  particular  points 
that  an  engine  of  extra  width  could  take  up  too  much  room, 
but  the  Banbury  Company  say  that  there  are  such  points  on 
their  line,  and  they  specify  the  sidings  in  the  goods  yard  at 
Blisworth,  the  passenger  platform  theie,  and  at  Towcester 
station,  and  two  bridges,  as  places  where  the  engine  cannot 
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1876.         be  used  without  special  risk  of  accident  being  incurred.     Since 
East         the  hearing  we  hare  ourselves  been   oyer  the  railwajj  and 
JuNCTKw     inspected  each  of  these  places. 

Ry.  Co.  The  bridges  are  constructed  for  a  double  line,  and  the  single 

North-  line  laid  occupies  the  relative  position  of  one  of  two  lines,  its 
BANBUB7  outer  rail  being  4  feet  from  the  parapet  wall ;  and  as  the  engine 
"^Ry^^^^  projects  at  the  level  of  the  foot-^plate  2  feet  8  inches  on  either 
side  of  the  track,  a  space  of  1  foot  4  inches  is  left  between  the 
side  of  the  bridge  and  the  side  of  the  engine.  We  were  referred 
to  a  regulation  of  the  Board  of  Trade  as  showing  that  this 
space  ought  to  be  1  foot  more,  but  the  regulation  refers  to  the 
space  between  structures  on  a  line  and  the  sides  of  passenger 
carriages,  and  has  no  bearing  on  the  case  we  are  considering. 
As  there  is  room  to  stand  in  the  clear  space,  we  do  not  think 
the  engine  unfit  to  cross  the  bridges,  but  we  recommend  that 
the  Junction  Company  should  put  up  a  caution  to  plate-layers 
and  others  to  stand  on  the  open  side  of  the  bridges  when  a 
train  passes,  and  that  the  engine  should  slacken  speed  before 
arriving  at  the  bridges,  and  should  not  cross  them  at  any 
greater  rate  of  speed  than  10  miles  an  hour. 

We  do  not  think  it  a  likely  source  of  danger  that  the  6-inch 
foot-plate  on  the  side  of  the  engine  overlaps  the  edge  of  the 
passenger  platform  at  the  Towcester  and  Blisworth  stations,  at 
a  height  above  them  of  2  feet  6  inches  in  one  case,  and  2  feet 
2  inches  in  the  other*  The  overlapping  is  made  more  apparent 
by  the  irregular  shape  and  bulging  out  of  the  platforms,  which,  if 
they  stood  in  the  line  of  their  original  construction,  would  not, 
with  the  engine  alongside,  have  the  foot-plate  more  over  them 
than  would  be  the  case  if  the  foot-plate,  which  has  already  been 
reduced  3  inches  in  width,  were  reduced  2  or  3  inches  more. 

With  regard  to  the  sidings  at  Blisworth,  there  is  more  than 
the  usual  6-foot  space  between  them,  except  at  the  point  of 
exchange  between  the  railways  of  the  London  and  North 
Western  Company  and  the  Banbury  Company,  at  which  point 
the  interval  between  the  sidings  is  so  contracted  as  not  to  be 
more  than  5  feet  8  inches  wide.  Although  an  engine  moves 
slowly  when  shunting,  and  the  Fairlie  engine  is  particularly 
hand^  and  under  control,  it  should  not,  we  think,  be  employed 
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upon  sidings  where  the  between  space  is  under  6  feet,  but  as  to        1B76. 
sidings  which  are  that  distance  apart  from  each  other,  and         East 
which  belong  to  the  Banbury  Company  at  Blisworth,  we  do     ^^otion^ 
not  see  that  any  special  danger  is  to  be  apprehended  from       ^^-  ^- 
working  upon  them  with  this  engine.  Nobth- 

We  decide,  therefore,  that  the  engine  is  not  unfit  to  be  used     banbuby 
upon  the  line  of  the  Northampton  and  Banbury  Company  over     "^j^^^^ 
which  the  East  and  West  Junction  Company  have  running 
powers  imder  their  act,  distinctly  at  the  same  time  not  ap- 
proving of  its  being  taken  upon  sidings  at  the  Blisworth  ter- 
minus where  the  free  space  on  either  side  is  under  6  feet. 

We  make  no  order  about  costs. 

[Solicitors  for  the  applicants:  Merrick  Sf  Co, 
Solicitors  for  the  defendants :  Bircham  Sf  Co.'\ 


VOL.  n. — 2. 
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CONSTRUCTION  OF  AGREEMENT. 


March  9,  10,  ThE  MIDLAND  RAILWAY  COMPANY 

20, 
1876.  t;. 

The  Gbeat  Westebn  Railway  Company.    (No.  2.) 

Construction  of  Agreement — Reference  under  the  JUffulation  ofRailwtfjfs 

Act,  1873,  t,  8. 

By  the  5tli  article  of  sn  agreement  between  the  Midland  and  Great  Weatem 
Bailway  Companies,  it  was  provided  that  they  were  *'to  agree  as  to  the  .... 
leasing  .  .  .  any  new  lines  which  may  be  necessary  to  give  proper  accommodation 
to  the  district  in  which  the  companies  ....  are  directly  interested."  The  Mid- 
land Company  proposed  to  lease  a  line  which  trarersed  a  district  antoached  by 
their  railway,  bat  formed  a  junction  with  it  at  a  place  lying  on  the  boandary  of 
a  district  in  which  both  the  contracting  companies  were  directly  interested. 

Held,  that  sach  leasing  was  not  within  the  terms  of  the  article. 

Held,  also,  that  the  words  "  new  lines"  in  this  clause  of  the  agreement  signified 
lines  proposed  but  not  yet  authorized  by  Parliament  to  be  constructed. 

The  18th  article  was  as  follows: — **  The  Midland  to  be  allowed  to  make  their 
line  from  M.  to  B.,  but  not  beyond,  and  any  application  to  Parliament  for  a  bill 
for  that  purpose  not  to  be  opposed  by  the  Great  Western."  The  19th:-^''  The 
Midland  to  complete  their  proposed  junction  with  the  B.  and  £.  railway  at  B. 
without  opposition,  it  being  understood  that  Bristol  and  Bath  are  the  termini  of 
the  companies  (north  and  south  respectiyely)  in  that  district." 

Heldf  that,  taking  into  consideration  the  situation  of  the  parties  at  the  date  of 
the  agreement,  the  words  in  these  clauses  referred  to  a  bill  at  that  time  oontein- 
plated  by  the  Midland  Company,  and  that  it  was  not  part  of  the  intent  of  the 
agreement  to  draw  a  line  of  separation  between  the  companies^  and  to  bind  each 
to  keep  to  its  own  side  of  that  line  for  all  time  to  come. 

The  counsel  for  the  defendants  held  to  have  the  right  to  begin,  the  onuspr9~ 
handi  substantially  lying  upon  them. 

This  was  an  application  tinder  sect.  8  of  the  Regulation  of 
Railways  Act,  1873  Q). 

On  the  1st  of  November,  1875,  an  agreement  was  entered 
into  between  the  Somerset  and  Dorset  Railway  Company  and 
the  London  and  South  Western  Railway  Company  and  tlie 
Midland  Railway  Company  with  regard  to  the  working  of  the 

(»)  Ante,  Vol.  I.  p.  6. 
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Somerset  and  Dorset  line;  and^  subsequently^  the  parties  to 
such  agreement  applied  to  Parliament  for  an  act  for  resting  the 
Somerset  and  Dorset  Railway  in  the  London  and  South  West- 
em  and  Midland  Railway  Companies  by  way  of  lease,  and  for 
other  purposes. 

The  Great  Western  Railway  Company  on  the  21st  of 
January,  1876,  served  upon  the  Midland  Railway  Company  a 
notice  to  the  effect  that  they  objected  to  the  Midland  Railway 
Company  leasing  or  working,  or  applying  for  power  to  lease  or 
work,  the  lines  of  the  Somerset  and  Dorset  Railway  Company, 
as  contrary  to  an  agreement  entered  into  between  the  two 
former  companies  on  the  17th  of  March,  1863.  The  Midland 
Company  thereupon  £Qed  the  present  application,  stating  the 
matters  in  dispute,  and  praying  for  an  order  to  refer  the  differ- 
ences to  the  Railway  Commissioners.  The  Great  Western 
Company  by  their  answer  prayed  for  an  order  restraining  the 
Midland  Company  from  acting  under  the  agreement  of  the  1st 
of  November,  1875,  and  from  proceeding  with  the  application 
to  Parliament  above  mentioned,  and  for  an  order  declaring  and 
awarding  that  the  Midland  Company  ought  not  to  lease,  work, 
or  subscribe  to  the  lines  which  were  the  subject  of  the  agreement 
of  the  1st  of  November,  1875,  and  of  the  application  to  Parlia- 
ment, and  that  there  was  no  necessity  for  their  doing  so ;  and  for 
such  fiurther  or  other  order  as  the  justice  of  the  case  required. 

The  agreement  of  the  17th  of  March,  1863,  the  construction 
of  which  was  now  in  question,  was  entered  into  under  the 
following  circumstances. 

In  the  year  1863  the  Midland  Company  were  promoting 
a  bill  in  Parliament  for  the  purpose  (among  other  things)  of 
obtaining  powers  to  construct  a  line  from  Mangotsfield  in  the 
county  of  Gloucester  to  Bath  in  the  county  of  Somerset. 

In  the  same  year  the  Great  Western  Railway  Company 
were  promoting  a  bill  for  the  purpose  (among  other  things)  of 
amalgamating  the  tmdertaking  of  the  West  Midland  Railway 
Company  with  the  Great  Western  Railway  Company. 

On  the  17th  of  March,  1863,  an  agreement  was  made  between 
the  Midland  Railway  Company  of  the  one  part  and  the  Great 
Western  Railway  Company  and  the  West  Midland  Railway 
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Company  (who  for  the  purposes  of  the  said  agreement  were 
to  be  considered  as  one  company)  of  the  other  part,  whereby 
it  was  recited  that  it  would  be  to  the  advantage  of  the  com- 
panies themselves,  and  also  of  the  public,  that  the  lines  of 
the  companies  should  be  more  fully  used  for  the  accommodation 
of  the  traffic  of  each  other,  by  mutual  &cilities,  through  booking, 
the  efficient  working  of  trains  at  convenient  times,  and,  as  fiur 
as  practicable,  in  due  connection,  so  as  to  satisfy  the  reasonable 
requirements  of  the  public,  and  develop  the  traffic  to  be  inter- 
changed; and  that  such  arrangements  should  be  made  at 
junctions,  stations  and  in  transit,  as  should  cany  out  the 
above  objects. 

The  following  articles  of  this  agreement  were  set  out  in  the 
pleadings  as  material: — 

5.  "  The  three  companies  to  agree  as  to  the  construction, 

leasing,  working  or  subscribing  (directly  or  indirectly 
by  rebate  or  otherwise)  to  any  new  lines  which  may 
be  necessary  to  give  proper  acconunodation  to  the 
districts  in  which  the  companies,  or  any  two  of  them, 
are  directly  interested,  and  if  any  difference  of  opinion 
arise  as  to  the  necessity  of  doing  so  by  all  or  any 
of  the  parties  hereto,  such  difference  to  be  settled 
by  arbitration  in  manner  hereinafter  mentioned  in 
Article  29;  and  if  any  of  the  companies  decline  to 
become  parties  to  the  construction,  leasing,  working 
or  subscribing  as  aforesaid  to  any  new  line  which  it 
shall  be  determined  on  such  arbitration  ought  to  be 
done,  then  the  other  companies  or  company  to  be  at 
liberty  to  construct,  lease,  work  or  subscribe  to  it,  if 
they  think  fit" 

6.  "  If  in  the  opinion  of  the  arbitrators  or  arbitrator,  to  be 

appointed  as  hereinafter  mentioned  in  Article  29, 
this  agreement  is  materially  altered  in  its  results  by 
any  one  or  more  of  the  companies  constructmg, 
leasing,  using,  working  or  subscribing  to  any  new 
line  as  aforesaid,  or  by  any  arrangement  with  any 
company,  then  any  of  the  other  companies  shall  be  at 
liberty  to  call  upon  the  companies  parties  hereto,  to 
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revise  this  agreement  so  far  as  it  is  affected  by  the 
altered  circumstances^  any  difference  as  to  such  re- 
vision to  be  settled  by  arbitration  as  hereinafter  pro- 
vided by  Article  29." 
7.  **  If  in  the  opinion  of  the  arbitrators  or  arbitrator,  to  be 
appointed  as  hereinafter  mentioned  in  Article  29,  this 
agreement  is  materially  altered  in  its  results  by  the 
action  or  proceedings  of  other  parties,  then  any  of  the 
companies  parties  hereto  shall  be  at  liberty  to  call 
upon  the  other  companies  to  revise  this  agreement, 
so  fiur  as  it  is  affected  by  those  altered  circumstances, 
any  difference  as  to  such  revision  to  be  settled  by 
arbitration  as  hereinaftier  mentioned  in  Article  29." 

18.  ^  The  Midland  Company  to  be  allowed  to  make  their 

line  &om  Mangotsfield  to  Bath  but  not  beyond,  and 
any  application  to  Parliament  for  an  act  for  that 
purpose  not  to  be  opposed  by  the  Great  Western 
Company,  except  that  with  respect  to  any  land  or 
properly  of  the  Great  Western  Company  which  may 
be  affected  by  any  such  application  to  Parliament,  the 
Great  Western  Company  may  seek  such  protection  or 
compensation  as  they  may  think  fit/' 

19.  **  The  Midland  to  complete  their  proposed  junction  with 

the  Bristol  and  Exeter  Railway  at  Bristol  without 
opposition ;  the  works  for  that  purpose,  so  far  as 
regards  the  crossing  of  the  Great  Western  Railway, 
are  to  be  constructed  to  the  reasonable  satisfaction  of 
Thomas  Elliot  Harrison,  it  being  understood  that 
Bristol  and  Bath  are  the  termini  of  the  companies 
(north  and  south  respectively)  in  that  district,  Bristol 
being  understood  to  include  Clifton  and  Hotwells  and 
any  place  to  the  mouth  of  the  Avon,  and  either  party 
being  at  liberty  to  propose  or  support  lines  to  any  of 
those  places ;  this  not  to  interfere  with  the  working 
arrangements  of  the  Great  Western  Company  with 
the  Bristol  and  South  Wales  Union  Railway." 
22.  "  Nothing  in  this  agreement  shall  interfere  with  the 
rights  of  other  companies  not  parties  hereto,  or  with 
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any  existing  agreements  for  through  booking  or  other- 
wise with  other  companies." 
24.  "  This  agreement  to  embrace  the  lines  exclusively  be- 
longing to  any  of  the  three  companies,  and  also  any 
lines  which  the  three  companies  respectively  own  or 
work,  either  alone  or  jointly  with  any  other  company^ 
or  which  they  may  hereafter  own  or  work  under  any 
existing  agreement,  so  far  as  existing  agreements  or 
arrangements  with  other  companies  will  permit." 
27.  *^  A  committee  of  consultation   to  be  appointed,  con- 
sisting of  six  members,  three  of  them  to  be  appointed 
by  the  Great  Western  and  West  Midland  Companies, 
and  three  by  the  Midland  Company,  with  a  standing 
arbitrator,  any  of  the  companies  having  the  right  to 
call  him  in.     The  standing  arbitrator  to  be  from  time 
to  time  appointed,  in    case  of   difierence,  by  the 
Attorney-General  for  the  time  being." 
29.  ^  AU  fares,  rates  and  charges  payable  under  this  agree- 
ment in  case  of  dispute,  and  all  questions  of  difference 
arising  out  of  this  agreement,  not  otherwise  provided 
for,  to  be  determined  by  arbitration  in  manner  pro- 
vided by  the  Railway  Companies  Arbitration   Act, 
1859.     The  arbitrators  to  have  the  power  of  deter- 
mining the  amount  of  damage  which  any   of  the 
companies  may  have  sustained  from  any  breach  of 
this  agreement" 
By  the  Great  Western  (West  Midland  Amalgamation  Act)» 
1863,  the   Great  Western  and  the  West  Midland  Railway 
Companies,  parties  to  the  said  agreement,  were  amalgamated; 
and  by  section  63  of  that  act  the  agreeinent  set  forth  above 
was  duly  confirmed  and  made  binding  upon  the  companies 
parties  thereto. 

Prior  to  the  year  1871,  certain  railway  companies,  now 
incorporated  under  the  name  of  the  Somerset  and  Dorset 
Railway  Company,  had  constructed  certain  lines  of  railway  in 
the  counties  of  Somerset  and  Dorset,  and,  under  and  by  virtue 
of  the  powers  contained  in  the  Somerset  and  Dorset  Rail* 
way  Extension  to  Midland  Railway  at  Bath  Act,  1871,  the 
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Somerset  and  Dorset  Company  constructed  a  brancb  from 
Evercreechy  in  the  comity  of  Somerset^  to  Bath,  terminating 
there  by  a  junction  with  the  Mangotsfield  and  Bath  Branch  of 
the  Midland  Railway.  The  whole  of  these  lines  of  railway 
were  constructed  subsequently  to  the  year  1863^  and  are 
situated  and  extend  south  of  Bristol  and  Bath. 
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Hon.  A.  Thesiffer,  Q,C.,  and  B,  JS.  Webster  appeared  for 
the  defendants,  and  claimed  the  right  to  begin  on  the  ground 
thatj  substantially,  the  onus  probandi  was  thrown  upon  them. 

VenableSf  Q.C.,  and  Michael  appeared  for  the  applicants. 


The  Court  held  that  the  counsel  for  the  defendants  were 
entitled  to  begin. 

The  nature  of  the  ai^ument  on  either  side  sufficiently  appears 
in  the  judgment,  which  was  delivered  by  the  Court  on  the  20th 
of  March,  and  was  as  follows: — 

A  bill  has  been  brought  in  this  session  in  Parliament  to 
Test  the  Somerset  and  Dorset  Bailway,  by  way  of  lease  for 
999  years,  in  the  South  Western  and  Midland  Railway  Com- 
panies, and  subject  to  the  sanction  of  Parliament  the  Somerset 
and  Dorset  Company  have  agreed  with  the  other  two  com- 
panies for  a  lease  of  the  Somerset  Bailway  to  them.  The 
agreement  was  made  on  the  Ist  of  last  November,  and  it  and 
the  application  to  Parliament  are  alleged  by  the  Great  Western 
Company  to  be,  so  far  as  the  Midland  are  concerned,  a  violation 
of  the  heads  of  agreement  between  the  Midland  of  the  one  part 
and  the  Great  Western  of  the  other,  bearing  date  17th  March, 
1863,  and  confirmed  and  made  binding  upon  the  parties  by  the 
Great  Western  Railway  (West  Midland  Amalgamation)  Act, 
1863,  sect.  63.  The  agreement  provides  for  questions  of  differ- 
ence arising  out  of  it  being  referred  to  arbitration,  and  the  Mid- 
land have  caused  the  present  difference  to  be  referred  to  us  for 
our  decision  under  sect.  8  of  the  Railway  Traffic  Act,  1873. 

The  particular  articles  to  which  the  action  of  the  Midland 
has  been  stated  to  be  contrary  are  numbered  in  the  agreement 
5,  18  and  19.     The  fifth  article  is  the  following:  ''  The  three 
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companies  to  agree  as  to  the  construction^  leasing,  working  or 
subscribing  (directly  or  indirectly  by  rebate  or  otherwise)  to 
any  new  lines  which  may  be  necessary  to  give  proper  accommo- 
dation to  the  districts  in  which  the  companies  or  any  two  of 
them  are  directly  interested ;  and  if  any  difference  of  opinion 
arise  as  to  the  necessity  of  doing  so  by  all  or  any  of  the  parties 
hereto^  such  difference  to  be  settled  by  arbitration  in  manner 
hereinafter  mentioned  in  Article  29;  and  if  any  of  the  companies 
decline  to  become  parties  to  the  construction^  leasing,  working 
or  subscribing  as  aforesaid  to  any  new  line  which  it  shall  be 
determined  on  such  arbitration  ought  to  be  done,  then  the  other 
companies  or  company  to  be  at  liberty  to  construct^  lease,  work 
or  subscribe  to  it  if  they  think  fit."  This  article,  in  the  opinion 
of  the  Midland,  applies  only  to  new  lines  in  the  sense  of  lines 
proposed  but  not  yet  authorized  to  be  constructed.  It  does  not 
apply,  they  think,  to  such  a  line  as  the  Somerset  Railway,  for 
which  an  act  has  been  obtained,  and  as  to  which  the  passing  of 
the  act  closes  any  question  as  to  the  necessity  there  may  be  for 
the  line  or  for  either  of  the  two  companies  constructing  or 
aiding  in  its  construction.  If,  however,  the  article  should  be 
construed  by  us  to  apply  to  new  lines  in  the  sense  of  lines  that 
have  come  into  existence  since  the  date  of  the  agreement,  the 
question  that  then  arises  is,  they  say,  whether  as  r^ards  this 
Somerset  line  it  cannot  be  shown  to  be  necessary,  in  order  to 
carry  out  the  object  of  giving  the  accommodation  of  a  railway 
to  the  district  through  which  it  passes,  that  the  Midland  should 
lease  or  join  in  leasing  the  undertaking,  and  they  called  nume- 
rous witnesses  to  speak  to  this  point.  The  Great  Western 
Company  submitted  in  the  16th  paragraph  of  their  answer  in 
this  case,  that  there  was  no  necessity  for  the  Midland  Company 
to  lease  or  acquire  power  to  lease  the  Somerset  Railway  within 
the  true  intent  and  meaning  of  the  fifth  article  of  the  agreement, 
but  the  view  which  they  expressed  of  this  article  in  argument 
at  the  hearing  was  that  the  question  at  issue  lay  outside  of  it 
altogether,  taking,  however,  quite  other  ground  for  their  view 
from  those  on  which  the  Midland  relied.  We  have  come  to 
the  same  conclusion,  our  reason  being  that  for  the  article  to 
apply,  the  line  which  is  the  subject  of  a  difference  must  give 
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accommodation  to  districts  in  which  the  two  companies  are 
directly  interested,  words  which  seem  to  us  to  be  governing 
words  of  the  article,  and  that  as  the  Somerset  Railway  is  a  line 
from  Poole  to  Evercreech,  partes  ubi  se  via  Jindit  in  ambas^ 
one  branch  going  to  Bath  and  the  other  to  Highbridge  and 
the  Bristol  Channel;  and  as  except  at  its  Bath  extremity  the 
Midland  is  nowhere  in  the  district  traversed  by  the  line,  the 
Midland,  however  much  interested  in  the  interchange  of  traiEc 
at  Bath  with  the  Somerset  line,  cannot  properly  be  said  to  be 
directly  interested  in  the  district  extending  down  to  Poole, 
which  that  line  accommodates,  and  from  which  traffic  can  only 
be  drawn  on  to  the  lines  of  the  Midland  through  the  intervention 
of  another  company. 

Articles  18  and  19,  to  which  we  will  now  pass,  are  as 
follows : — 

"Art.  18.  The  Midland  Company  to  be  allowed  to  make 
their  line  from  Mangotsfield  to  Bath  but  not  beyond,  and  any 
application  to  Parliament  for  an  act  for  that  purpose  not  to  be 
opposed  by  the  Great  Western  Company,  except  that  with 
respect  to  any  land  or  property  of  the  Great  Western  Company 
which  may  be  affected  by  any  such  application  to  Parliament 
the  Great  Western  Company  may  seek  such  protection  or 
compensation  as  they  may  think  fit. 

"Art.  19.  The  Midland  to  complete  their  proposed  junction 
with  the  Bristol  and  Exeter  Railway  at  Bristol  without  oppo- 
sition ;  the  works  for  that  purpose,  so  &r  as  regards  the  crossing 
of  the  Great  Western  Railway,  are  to  be  constructed  to  the 
reasonable  satisfaction  of  T.  E.  Harrison,  it  being  understood 
that  Bristol  and  Bath  are  the  termini  of  the  companies  (north 
and  south  respectively)  in  that  district,  Bristol  being  understood 
to  include  Clifton  and  Hotwells  and  any  place  to  the  mouth  of 
the  Avon,  and  either  party  being  at  liberty  to  propose  or  sup- 
port lines  to  any  of  those  places ;  this  not  to  interfere  with  the 
working  agreement  of  the  Great  Western  Company  with  the 
Bristol  and  South  Wales  Union  Railway." 

The  second  of  these  articles,  it  will  be  observed,  says,  **  It 
being  understood  that  Bristol  and  Bath  are  the  termini  of  the 
companies,  north  and  south  respectively,  in  that  district,"  and 
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companies  to  agree  as  to  the  construction,  leasing,  working  or 
subscribing  (directlj  or  indirectly  by  rebate  or  otherwise)  to 
any  new  lines  which  may  be  necessary  to  give  proper  accommo- 
dation to  the  districts  in  which  the  companies  or  any  two  of 
them  are  directly  interested ;  and  if  any  difference  of  opinion 
arise  as  to  the  necessity  of  doing  so  by  all  or  any  of  the  parties 
hereto,  such  difference  to  be  settled  by  arbitration  in  manner 
hereinafter  mentioned  in  Article  29;  and  if  any  of  the  companies 
decline  to  become  parties  to  the  construction,  leasing,  working 
or  subscribing  as  aforesaid  to  any  new  line  which  it  shall  be 
determined  on  such  arbitration  ought  to  be  done,  then  the  other 
companies  or  company  to  be  at  liberty  to  construct,  lease,  work 
or  subscribe  to  it  if  they  think  fit."  This  article,  in  the  opinion 
of  the  Midland,  applies  only  to  new  lines  in  the  sense  of  lines 
proposed  but  not  yet  authorized  to  be  constructed.  It  does  not 
apply,  they  think,  to  such  a  line  as  the  Somerset  Bailway,  for 
which  an  act  has  been  obtained,  and  as  to  which  the  passing  of 
the  act  closes  any  question  as  to  the  necessity  there  may  be  for 
Ihe  line  or  for  eiler  of  the  two  companil  cons.xa<Lg  or 
aiding  in  its  construction.  If,  howeyer,  the  article  should  be 
construed  by  us  to  apply  to  new  lines  in  the  sense  of  lines  that 
haye  come  into  existence  since  the  date  of  the  agreement,  tke 
question  that  then  arises  is,  they  say,  whether  as  regards  this 
Somerset  line  it  cannot  be  shown  to  be  necessary,  in  order  to 
carry  out  the  object  of  giying  the  accommodation  of  a  railway 
to  the  district  through  which  it  passes,  that  the  Midland  should 
lease  or  join  in  leasing  the  undertaking,  and  they  called  nume- 
rous witnesses  to  speak  to  this  point.  The  Great  Western 
Company  submitted  in  the  16th  paragraph  of  their  answer  in 
this  case,  that  there  was  no  necessity  for  the  Midland  Company 
to  lease  or  acquire  power  to  lease  the  Somerset  Kailway  within 
the  true  intent  and  meaning  of  the  fifth  article  of  the  agreement, 
but  the  yiew  which  they  expressed  of  this  article  in  argument 
at  the  hearing  was  that  the  question  at  issue  lay  outside  of  it 
altogether,  taking,  howeyer,  quite  other  ground  for  their  view 
fi:om  those  on  which  the  Midland  relied.  We  haye  come  to 
the  same  conclusion,  our  reason  being  that  for  the  article  to 
apply,  the  line  which  is  the  subject  of  a  difference  must  give 
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accommodation  to  districts  in  which  the  two  companies  are 
directly  interested,  words  which  seem  to  us  to  be  governing 
words  of  the  article,  and  that  as  the  Somerset  Railway  is  a  line 
from  Poole  to  Evercreech,  partes  ubi  se  via  Jindit  in  ambas, 
one  branch  going  to  Bath  and  the  other  to  Highbridge  and 
the  Bristol  Channel;  and  as  except  at  its  Bath  extremity  the 
Midland  is  nowhere  in  the  district  traversed  by  the  line,  the 
Midland,  however  much  interested  in  the  interchange  of  traffic 
at  Bath  with  the  Somerset  line,  cannot  properly  be  said  to  be 
directly  interested  in  the  district  extending  down  to  Poole, 
which  that  line  accommodatea,  and  from  which  traffic  can  only 
be  drawn  on  to  the  lines  of  the  Midland  through  the  intervention 
of  another  company. 

Articles  18  and  19,  to  which  we  will  now  pass,  are  as 
follows : — 

''Art.  18.  The  Midland  Company  to  be  allowed  to  make 
their  line  from  Mangotsfield  to  Bath  but  not  beyond,  and  any 
application  to  Parliament  for  an  act  for  that  purpose  not  to  be 
opposed  by  the  Great  Western  Company,  except  that  with 
respect  to  any  land  or  property  of  the  Great  Western  Company 
which  may  be  aflected  by  any  such  application  to  Parliament 
the  Great  Western  Company  may  seek  such  protection  or 
compensation  as  they  may  think  fit. 

"Art.  19.  The  Midland  to  complete  their  proposed  junction 
with  the  Bristol  and  Exeter  Railway  at  Bristol  without  oppo- 
sition; the  works  for  that  purpose,  so  &r  as  regards  the  crossing 
of  the  Great  Western  Railway,  are  to  be  constructed  to  the 
reasonable  satis&ction  of  T.  E.  Harrison,  it  being  imderstood 
that  Bristol  and  Bath  are  the  termini  of  the  companies  (north 
and  south  respectively)  in  that  district,  Bristol  being  understood 
to  include  Clifton  and  Hotwells  and  any  place  to  the  mouth  of 
the  Avon,  and  either  party  being  at  liberty  to  propose  or  sup- 
port lines  to  any  of  those  places ;  this  not  to  interfere  with  the 
working  agreement  of  the  Great  Western  Company  with  the 
Bristol  and  South  Wales  Union  Railway." 

The  second  of  these  articles,  it  will  be  observed,  says,  "  It 
being  understood  that  Bristol  and  Bath  are  the  termini  of  the 
companies,  north  and  south  respectively,  in  that  district,"  and 
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these^  words  are  considered  by  the  Great  Western  Company  to 
trace  a  line  between  them  and  the  Midland  in  that  district, 
which  not  only  defines  where  each  company  may  act  without 
being  opposed  and  where  opposition  may  conmience,  but  also 
divides  them  off  for  good,  giving  the  territory  north  of  the  line 
to  the  Midland,  and  that  on  its  south  side  to  the  Great 
Western,  and  the  Great  Western  say  that  for  the  Midland  to 
lease  and  work,  as  proposed,  the  Somerset  Kailway,  is  a  breach 
of  this  19th  article,  and,  as  involving  an  extension  of  their  sys- 
tem "  beyond  Bath,"  a  breach  also  of  Article  18.  The  opinion 
of  the  Midland  seems  to  be  that  these  two  articles  should  be 
construed  as  merely  putting  restrictions  upon  the  right  of  each 
company  to  oppose  lines  promoted  by  the  other.  The  Midland, 
for  instance,  may  promote  lines  without  opposition  if  they  ter- 
minate at  Bristol  or  Bath,  as  the  case  may  be,  the  right  to 
oppose  being  reserved  to  the  Great  Western  if  the  lines  go 
south'  of  those  places.  Pressed  with  the  words  ^*  they  are  not 
to  make  a  line  beyond  Bath,"  and  '^  Bristol  and  Bath  shall  be 
the  termini  of  their  company  south,"  they  reply  they  do  not 
propose  to  make  a  line  beyond  Bath,  but  only  to  lease  and 
work  one  that  has  long  been  opened,  and  that  Bath  will  con- 
tinue to  be  their  terminus  in  the  sense  in  which  that  expresaon 
is  used  in  the  article,  because  Bristol  is  there  declared  to  be  the 
terminus  of  the  Great  Western  to  the  north,  and  yet  the  Great 
Western  run  over  the  Midland  firom  Bristol  to  Gloucester. 

For  an  understanding  of  these  articles  it  is,  we  think,  neces- 
sary to  go  back  to  the  year  1863,  and  to  note  how  the  nulway 
companies  were  at  that  time  situated  with  regard  to  Bristol 
and  Bath.  The  Great  Western  were  at  both  places  with  their 
main  line  running  in  an  east  and  west  direction.  On  the  north 
the  Midland  had  the  line  from  Birmingham  to  Bristol,  and  at 
Bristol  they  ran  into  and  used  the  Great  Western  station, 
under  an  agreement  for  occupying  it,  the  term  of  which  was 
nearly  expired.  On  the  south  from  Bristol  there  was  the  line 
of  the  Bristol  and  Exeter  Company,  with  which  the  Great 
Western  had  a  junction  in  their  Bristol  station,  both  Great 
Western  and  Bristol  and  Exeter  being  broad  gauge.  On  the 
south,  again,  the  Great  Western  had  the  lines  which  connected 
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Bath  with  Salisbury  and  with  Weymouth  and  Portland^  but 
from  which  there  were  not  at  that  time  the  branches  to  Wells 
and  Bristol  which  there  are  now.  This  being  how  matters 
stood  in  1863,  the  Midland  brought  in  a  bill  in  that  session  to 
enable  them,  first,  to  make  a  railway  from  Mangotsfield  to 
Bath ;  secondly,  to  make  a  railway  in  Bristol  to  connect  the 
Birmingham  and  Bristol  and  the  Bristol  and  Exeter  lines; 
and,  thirdly,  to  enter  into  agreements  with  the  Bristol  and 
Exeter  Company  for  the  adaptation  to  the  narrow  gauge  suited 
to  the  traffic  of  the  Midland  Railway  of  all  or  any  part  of  the 
Bristol  and  Exeter,  and  for  the  use  by  the  Midland  of  the 
Bristol  station  of  the  Bristol  and  Exeter  Company,  and  of  all 
or  any  part  of  their  railway. 

As  the  Great  Western  looked  upon  the  Bristol  and  Exeter 
as  practically  part  of  their  own  system,  this  application  of  the 
Midland  for  powers  to  use  that  line,  and  the  resistance  which 
it  was  certain  to  meet  with  from  the  Great  Western,  led  to 
negotiations,  which  resulted  in  the  two  companies  making  the 
agreement  of  March,  1863,  and  as  part  of  the  arrangement  in 
the  bill  as  it  afterwards  passed,  the  Midland  Railway  (Bristol 
Line)  Act,  1863,  containing  no  provision  for  accommodation  to 
be  given  by  the  Bristol  and  Exeter  Company  to  the  Midland, 
except  at  Bristol  only,  and  giving  the  Midland  no  powers  south 
of  Bristol. 

The  proposed  Une  from  Mangotsfield  to  Bath  was  also 
omitted  from  the  bill,  circumstances  with  which  the  Great 
Western  had  nothing  to  do  rendering  it  necessary  to  postpone 
it  till  the  following  year  1864,  when  it  passed.  But  this  branch 
to  Bath  was  one  of  the  points  of  the  settlement  between  the 
companies,  and  is  the  subject  of  the  18th  article.  The  words 
of  that  article  are,  *'  The  Midland  to  be  allowed  to  make  their 
line  from  Mangotsfield  to  Bath  but  not  beyond,  and  any 
application  to  Parhament  for  a  bill  for  that  purpose  not  to  be 
opposed  by  the  Great  Western;'*  and  in  our  opinion  what  these 
words  signify  is  that  a  line  from  Mangotsfield  to  Bath,  but  not 
beyond,  is  a  line  which  the  Midland  shall  be  allowed  to  make, 
and  which  the  Great  Western  will  not  oppose  their  making  or 
applying  for  powers  to  make ;  but  that  neither  the  allowance  to 
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make,  nor  the  proTision  not  to  oppose,  shall  be  taken  to  extend 
to  any  line  but  that. 

The  other  article.  Article  19,  contains  the  agreement  between 
the  companies  as  to  the  two  other  parts  of  the  Midland  bOl. 
The  article  says,  ''The  Midland  to  complete  their  proposed 
junction  with  the  Bristol  and  Exeter  Railway  at  Bristol  with- 
out opposition,  it  being  understood  that  Bristol  and  Bath  are 
the  termini  of  the  companies,  north  and  south  respectively,  in 
that  district."  Now  it  is  clear  to  us  that  the  clause,  ''  it  being 
understood  that  Bristol  and  Bath  are  the  termini,''  was  aimed 
at  that  part  of  the  Midland  bill  which  was  to  enable  that  com- 
pany to  run  over  and  use  the  Bristol  and  Exeter  line  south  of 
Bristol.  They  should  complete  their  junction  with  the  Bristol 
and  Exeter  at  Bristol  without  opposition,  but  Bristol  should  be 
their  terminus  southward,  and  the  scheme  of  using  the  Bristol 
and  Exeter  line  beyond  Bristol  must  be  abandoned.  And 
accordingly  that  part  of  the  biU  was  withdrawn,  and  the  bill 
as  it  passed  gave  the  Midland  power  only  to  make  the  junction 
at  Bristol,  and  to  use  the  station  there  of  the  Bristol  and 
Exeter  Company. 

But  though  these  two  articles  deal  evidently  with  then  pro- 
posed legislation,  is  there  more  than  that  within  them  ?  is  it,  in 
short,  a  part  of  their  intent  and  object  to  draw  a  line  of  separa- 
tion between  the  companies,  and  to  bind  each  to  keep  to  its 
own  side  of  that  line  for  all  time  to  come  ?  It  throws  light,  we 
think,  upon  this  question,  that  Article  18  speaks  only  of  making 
a  line,  and  is  silent  as  to  leasing,  working,  or  subscribing. 
The  inference  is,  that  its  specific  object  was  the  bill  of  the 
Midland  then  before  Parliament;  for  if  its  object  had  been 
general,  it  would  scarcely  have  omitted  to  guard  against  those 
other  ways  of  being  in  a  district  which  are  as  effectual  for  com- 
petition as  making  a  line,  and  which  are  so  carefully  set  out  in 
the  fifth  article,  where  there  is  no  doubt  of  the  prospective 
operation  intended. 

Similarly  there  is  much  in  Article  19  which  does  not  seem  to 
us  consistent  with  the  article  referring  to  more  than  that  same 
bill.  The  clause  **  it  being  understood  that  Bristol  and  Bath 
are  the  termini,"  exactly  describes  the  principle  upon  which 
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the  bill  was  agreed  to  be  re-cast,  but  it  has  neither  the  wording 
nor  the  connection  which  we  should  expect  it  to  have  on  the 
assumption  that  the  two  companies,  the  Great  Western  and 
the  Midland,  had  agreed  to  make  Bristol  and  Bath  their 
boundary  north  and  south  respectively  in  perpetuity,  and  that 
this  clause  gave  expression  to  that  purpose  and  intention. 
The  words,  too,  at  the  end  of  Article  19,  "this  not  to  interfere 
with  the  working  arrangement  of  the  Great  Western  Com- 
pany with  the  Bristol  and  South  Wales  Union  Kailway," 
are  only,  we  think,  quite  intelligible  when  the  expression 
"  Bristol  to  be  the  terminus"  is  taken  to  mean  for  the  Midland, 
that  it  should  withdraw  from  its  bill  the  power  of  using  the 
Bristol  and  Exeter  line,  because  then  it  would  also  mean  for 
the  Great  Western  that  they  should  not  work  the  Bristol  and 
South  Wales  Union  Bailway,  and  therefore  it  became  neces- 
sary expressly  to  except  that  working.  They  (the  words  we 
mean  at  the  end  of  the  article)  also  rather  negative  the  idea  of 
the  expression  just  quoted,  viz.,  "  Bristol  and  Bath  are  the  ter- 
being  used  except  as  describing  the  limits  within  which 


1876. 


Midland 
Ry.  Co. 

V. 

Gbeat 

Westesn 

Ry.  Co. 

(No.  2.) 


mini 


the  Midland  were  to  keep  their  bill ;  for  if  that  was  not  what 
it  meant,  and  it  was  to  lay  down  a  general  principle,  the  words 
at  the  end  of  the  article  were  unnecessary,  since  Article  18 
refers  only  to  not  making  a  line  beyond  Bath;  and  as  to  Bristol, 
Article  17,  which  gives  the  Great  Western  power  of  running 
over  the  Midland  line  between  Bristol  and  Gloucester,  had 
already  shown  that  Bristol  was  not  to  be  a  terminus  to  the 
Great  Western  in  the  sense  of  not  using  another  company's 
line,  and  the  presumption  therefore  in  such  case  would  be  in 
&vour  of  working  the  South  Wales  Union  Railway  being 
allowed.  « 

It  is  also  a  significant  circumstance  that  those  articles  do  not 
seem  to  anticipate  that  disputes  would  arise  under  them. 
There  is  indeed  a  general  article  at  the  end  of  the  agreement 
under  which  any  disputes  arising  out  of  this  or  any  other  part 
of  the  agreement  are  to  be  referred  to  arbitration,  but  it  is 
noticeable  that  almost  every  article  of  the  agreement,  except 
these  two,  makes  separate  provision  as  well  for  a  decision  of 
differences  by  arbitration ;  and  we  cannot  but  think  that  the 
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absence  of  a  like  provision  in  these  two  articles  is  an  indication 
that  they  were  not  considered  to  be  of  continuing  efficacy,  but 
as  articles  of  which  the  main  purpose  would  be  exhausted  by 
merely  striking  out  particular  parts  of  a  bill. 

Such  is  our  view,  and  the  conclusion  to  which  we  have  come 
upon  consideration  of  the  various  circumstances  to  which  we 
have  adverted  is,  that  Article  18  and  Article  19  do  not  touch 
any  more  than  Article  5  the  case  of  a  transaction  such  as  that 
which  has  taken  place  in  regard  to  the  Somerset  and  Dorset 
Railway,  and  that  each  of  the  parties  to  the  agreement  of  1863 
can  deal  with  the  application  made  to  Parliament  in  pursuance 
of  that  transaction  without  hindrance  from  the  agreement  ('). 


(*}  At  the  commencement  of  this 
case,  Mr.  Commissioner  Price  was 
desiroDS  <A  withdrawing  from  the  hear- 
ing, on  the  gronnd  that  the  constmc- 
tion  of  the  agreement  in  question  had 
frequently  been  before  him  when  acting 
as  chairman  of  the  Midland  Railway 


Company,  and  that  however  desiroiiB 
he  might  be  of  impartiality,  be  might 
not  be  able  to  divest  his  mind  of  the 
opinion  previonsly  formed ;  bnt  at  the 
request  of  the  connsel  for  the  Great 
Western  Company  he  consented  to  bear 
the 


[Solicitors  for  the  applicants :  Beale,  Marigold  tf  Beak. 
Solicitor  for  the  defendants :  R»  R.  NeUon,'] 
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The  Cambrian  Railways  Company  March  ii,  16, 

1876. 
V.  


The  London  anb  North  Western  Railway  Company. 

m 

C&nstruetion  of  Act — Running  Powers — Rebate — Amalgamation-^Rrference 
under  the  Regulation  of  Railways  Act,  1873,  s.  8. 

The  North  Western  Railway  Company  had,  by  agreement,  in  1864,  running 
powers  oyer  the  Cambrian  Railways  Company's  line  (which  joined  their  line  at 
W.,  where  it  formed  the  only  place  of  junction),  and  paid  a  rebate  in  respect  of 
traffic  sent  from  the  Cambrian  line  to  their  line. 

By  a  subsequent  Act  of  Parliament,  in  1867,  the  Camaryonshire  and  Cambrian 
Railway  Companies  had  mutual  running  powers,  their  lines  forming  a  junction  at  A. 

The  line  of  the  Camaryonshire  Company  and  all  their  rights  and  obligations 
were  transferred  to  the  North  Western  Company  by  an  act  which  proyided  that 
the  North  Western  Company  should  not  run  oyer  the  Cambrian  Company's  line, 
via  A.,  without  the  consent  of  the  Cambrian  Company,  and  vice  versd.  After  the 
amalgamation,  the  Cambrian  Company  claimed  rebate  under  the  agreement,  in 
respect  of  traffic  sent  to  the  North  Western  Company's  line,  vid  A. 

Held,  that  the  proyiso  in  the  act  only  applied  to  the  mutual  running  powers 
giyen  by  the  Act  of  1867  aboye  mentioned,  and  not  to  the  running  powers  giyen 
by  the  agreement  of  1864,  which  still  remained,  and  that  the  Cambrian  Company 
were  entitled  to  the  rebate  claimed  upon  such  traffic  as  was  sent  by  A. 

This  was  a  reference  under  the  8th  section  of  the  Regulation 
of  Railways  Act,  1873  (').  The  applicants  were  the  Cambrian 
Railways  Company.  By  the  Cambrian  Railways  Act^  1864, 
four  Welsh  railway  companies  were  dissolved  and  incorporated 
as  one  undertaking  under  the  name  of  the  Cambrian  Railways 
Company* 

On  the  23rd  of  April,  1864,  an  agreement  was  made  between 
the  defendants  the  London  and  North  Western  Railway  Com- 
pany and  the  four  companies  above  mentioned,  -which  were 
referred  to  in  it  as  the  Welsh  Companies.     This  agreement 
provided,  by  clause  4,  that  in  consideration  of  the  division  and 
apportionment  of  receipts  and  other  arrangements  in  the  agree- 

(»)  Ante,  Vol.  I.  p.  6. 


312 


RAILWAY  AND  CAKAL  CASES. 


1876. 

Cambrian 
Rys.  Co. 

f. 

London 

AND  North 

Western 

By.  Co. 


ment  mentioned,  and  on  payment  of  equal  mileage  rates,  less 
only  actual  cost  of  locomotive  power  and  a  reasonable  aUowance 
for  use  of  carriages  and  waggons  and  expense  of  stations,  so  as 
to  leave  to  the  Welsh  Companies  the  entire  profit  of  the  carriage 
of  the  traffic  over  their  lines,  the  North  Western  Company  were 
to  have  the  right  to  the  &llest  legal  power  of  running  over  and 
using  such  of  the  railways  and  portions  of  railways  of  the  Welsh 
Companies  as  should  for  the  time  being  have  been  completed  and 
opened,  with  engines,  carriages,  and  waggons,  and  of  using  the 
stations  and  conveniences  connected  therewith,  and  should  have 
the  fullest  legal  accommodation  and  &cilities  afforded  to  ihem 
by  the  Welsh  Companies  (including,  so  fix  as  legal,  the  right  to 
have  their  own  agents,  and  do  their  own  carting),  the  terminals 
to  belong  to  the  company  owning  the  stations,  less  an  allowance 
for  the  cost  of  cartage  and  agency,  not  exceeding  the  actual 
cost,  and  should  have  the  right  of  placing  their  own  booking 
clerks,  carting  and  other  agents  at  any  stations  on  the  lines  of 
the  companies,  parties  to  the  agreement,  with  aU  needful  fiiciU- 
ties  for  the  conduct  and  transmission  of  the  traffic  at  equal 
mileage  rates,  the  North  Western  Company  to  fix  the  rates 
subject  to  their  not  being  higher  than  the  sum  of  the  local  rates 
between  the  same  points,  so  as  to  prevent  re-booking,  and  secure 
to  the  Welsh  Companies  the  full  benefit  of  the  rebate  or  appor- 
tionment of  toUs  as  therein  mentioned,  or  intended,  by  booking 
all  traffic  to  its  ultimate  destination ;  provided  always,  that  the 
North  Western  clerks  should  book  all  traffic  on  the  Welsh  rail- 
ways, where  those  lines  form  the  shortest  route,  or  part  of  such 
route. 

By  clause  12,  that  the  receipts  upon  the  respective  Welsh 
railways  and  from  through  traffic,  as  thereinafter  mentioned, 
should  be  carried  to  the  a<2Count  of  joint  funds  divisible  as  in 
the  agreement  provided,  and  that  there  should  be  paid  into  this 
account,  amongst  other  things,  a  rebate  of  50  per  cent.  fix)m 
the  mileage  receipts  of  the  North  Western  Railways,  upon  all 
traffic  (except  minerals)  sent  from  the  lines  of  the  Welsh  Com- 
panies to  the  lines  of  the  North  Western  Company,  when  the 
lines  of  the  Welsh  Companies  and  North  Western  Company 
formed  the  shortest  railway  route. 
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By  clause  17,  that  the  agreement  should  oontinue  for  ninety-         1876. 
nine  years  fix>m  the  date  thereof,  and  be  afterwards  terminable     Cam bbiak 
by  either  party  by  giving  four  years'  notice.  ^, 

B7  clause  25.  tliat  any  dispute  or  difference  ariaing  out  of  ^^™^^ 
the  agreement  should  be  settled  by  arbitration  in  manner  pro-     Webtebs 
vided  by  the  Bailway  Companies  Arbitration  Act,  1859. 

By  the  Oswestry  and  Newtown  and  other  Bailways  (Arrange- 
ments) Act,  1864,  the  agreement  of  the  23rd  of  April  was  duly 
confirmed  and  made  binding. 

The  Aberystwith  and  Welsh  Coast  Bailway  extended  firom 
Aberystwith  through  Barmouth,  Dolgelly  and  Portmadoc  to 
Pwllheli ;  by  the  Cambrian  and  Coast  Railways  (Amalgama- 
tion) Act,  1865,  the  undertaking  of  the  Aberystwith  and 
Welsh  Coast  Bailway  Company  was  amalgamated  with  that  of 
the  Cambrian  Company.  By  the  14th  section  of  the  last-men- 
tioned act  it  was  provided,  that  the  North  Western  Company 
should  be  entitled  to  the  same  powers  and  facilities  over  the 
undertaking  of  the  Coast  Company,  by  the  said  act  amalga- 
mated, as  they  then  possessed  over  the  undertaking  of  the 
Cambrian  Railways  Company,  and  upon  the  same  terms  and 
conditions. 

Until  the  passing  of  the  London  and  North  Western  Railway 
Company  (Additional  Powers)  Act,  1870,  hereinafter  men- 
tioned, the  only  traffic  which  could  be  sent  firom  the  lines  of  ihe 
Welsh  Companies  to  the  lines  of  the  North  Western  Company, 
and  thus  become  entitled  to  the  rebate  of  60  per  cent,  under 
the  provisions  of  the  above-mentioned  agreement,  was  traffic 
passing  on  to  the  North  Western  line  at  Whitchurch  and  other 
places  at  the  inland  end  of  the  Cambrian  system. 

The  line  of  the  Carnarvonshire  Railway  Company  extended 
firom  Carnarvon  to  Aibnwen,  between  Pwllheli  and  Port- 
madoc, where  it  formed  a  junction  with  the  line  of  the  Cam- 
brian Company.  By  section  13  of  the  Carnarvonshire  Railway 
(Deviations)  Act,  1867,  it  was  provided  that  the  Carnarvonshire 
Company,  or  any  other  company,  body  or  persons  working  the 
railways  of  the  Carnarvonshire  Company,  might  run  over,  work 
and  use  so  much  of  the  Cambrian  Railways  as  lies  between  Pwllheli 
and  Portmadoc,  including  the  stations  at  or  between  those  points. 
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By  section  14,  that  the  Cambrian  Company,  or  any  other  com- 
pany, body  or  persons,  working  their  railways,  might  at  all  times 
run  over,  work  and  use  so  much  of  the  raUway  of  the  Carnarvon- 
shire  Company  as  lies  between  that  company's  station  at  Afonwen 
and  Carnarvon,  including  the  stations  at  or  between  those  points. 

By  the  London  and  North  Western  Railway  Company 
(Additional  Powers)  Act,  1870,  after  reciting  that  the  North 
Western  Company  were  then  working  the  Carnarvonshire 
Kailway,  the  Carnarvonshire  Company  was,  by  section  46, 
dissolved,  and  the  midertaking  thereof  vested  in  the  North 
Western  Company;  and  it  was  enacted  by  section  48,  that 
notwithstanding  anything  in  the  said  act,  or  in  the  Carnarvon^ 
shire  Bailway  (Deviations)  Act,  1867,  after  the  Carnarvonshire 
Kailway  should  be  vested  in  the  North  Western  Company,  it 
should  not  be  lawful  for  the  North  Western  Company,  or  any 
other  company,  body  or  persons  working  the  railways  of  the 
Carnarvonshire  Bailway  Company,  to  run  over,  work  or  use, 
vid  Afonwen  Junction,  any  portion  of  the  Cambrian  Bailways, 
or  of  the  stations,  sidings  or  conveniences  connected  therewith, 
without  the  consent  in  writing  of  the  Cambrian  RailwayB  Com- 
pany, nor  for  the  Cambrian  Railways  Company,  or  any  oflier 
company,  body  or  persons  working  their  laUways,  to  run  over, 
work  or  use,  vid  Afonwen  Junction,  any  portion  of  the  Carnar- 
vonshire Bailway,  or  any  stations,  sidings  or  conveniences  con- 
nected therewith,  without  the  consent  in  writing  of  the  North 
Western  Company. 

Since  the  passing  of  the  last-mentioned  act,  a  large  quantity 
of  traffic  had  been  sent  from  the  lines  of  the  Cambrian  Com- 
pany to  the  lines  of  the  North  Western  Company,  vid  Afon- 
wen, destined  to  numerous  places  to  which  the  lines  of  the 
Cambrian  and  North  Western  Companies  formed  the  shortest 
railway  route ;  and  it  was  contended  by  the  applicants  that  the 
12th  clause  of  the  agreement  of  the  23rd  of  April,  1864,  applied 
to  such  traffic,  and  that  a  large  amount  was  due  from  the  North 
Western  Company  to  the  Cambrian  Company  in  respect  of  the 
rebate  of  50  per  cent,  of  the  mileage  receipts  of  the  North 
Western  Company  upon  it. 

The  applicants  alleged  that  they  had  from  time  to  time 
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applied  to  the  North  Western  Companj  for  payment  of  such         1876. 
amount,  but  that  the  North  Western  Company  had  refiised  to    Cahbbian 

Atb.  Co 
pay  any  part  of  it,  and  they  applied  for  an  order  declaring  that  ^^ 

they  were  entitled  to  rebate  under  the  agreement  of  the  23rd  of  ^^^^th 

April,  1864,  and  the  Cambrian  and  Coast  Bailways  (Amal-     Westebn 

gamation)  Act,  1865,  in  respect  of  the  traffic  sent  from  their 

railways  to  the  lines  of  the   North  Western  Company  vid 

Afonwen,  and  directing  the  North  Western  Company  to  pay 

or  allow  in  accoimt  to  them  the  amount  of  such  rebate,  and 

directing  an  account  to  be  taken  of  the  amount  due,  and  for 

such  further  order  as  the  justice  of  the  case  might  require. 

In  their  answer  the  defendants  stated  their  contention  in  the 
foUowing  terms:— 

*'  The  London  and  North  Western  Railway  Company  contend 
that,  upon  the  true  construction  of  the  said  Acts  of  Parliament, 
agreements  and  documents,  and  of  all  other  acts,  agreements 
and  documents  relating  to  the  subject-matter  of  the  application, 
the  rebate  mentioned  in  the  agreement  of  the  23rd  April,  1864, 
referred  to  in  the  said  application,  is  not  payable  by  the  Lotidon 
and  North  Western  Railway  Company  to  the  Cambrian  Bail* 
ways  Company  upon  any  traffic  whatsoever  which  passes  from 
the  railways  of  the  Cambrian  Company  to  the  railways  of 
the  London  and  North  Western  Railway  Company  vid  the 
Afonwen  Junction  in  the  application  mentioned." 

Peniber,  Q.C.,  and  R,  E.  Webiter  appeared  for  the  applicants. 

Pope,  Q.C.,  for  the  defendants. 

On  the  16th  of  March  the  following  judgment  was  delivered 
by  the  Court: — 

Under  the  Oswestry  and  Newtown  and  other  Railway  Com- 
panies (Arrangements)  Act,  1864,  and  an  agreement  which  it 
confirmed,  the  Cambrian  Railways  Company  are  entitled  to 
receive  a  rebate  of  50  per  cent,  firom  the  mileage  receipts  of  the 
North  Western  Railways  upon  all  traffic,  except  minerals,  sent 
firom  the  lines  forming  the  undertaking  as  it  existed  in  1864  of 
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the  Cambrian  Company  to  the  lines  of  the  Norih  Western 
Company  where  those  lines  form  the  shortest  railway  route. 
The  rebate  is  an  advance  to  make  up,  if  necessary,  the  dividend 
of  the  Cambrian  Company  to  a  certain  rate,  and  is  directed  to 
be  regarded  as  a  loan  which  shall  be  repaid  at  any  time  when 
there  may  be  a  balance  of  receipts  after  payment  of  such  dividend. 
In  return,  the  North  Western  Company  have  powers,  which  they 
may  exercise  or  not,  as  they  please,  of  using  and  running  over 
the  railways  of  the  Cambrian  Company. 

By  the  Cambrian  and  Coast  Railways  (Amalgamation)  Act, 
1865,  which  vested  the  Aberystwith  and  Welsh  Coast  Bailway 
in  the  Cambrian  Company,  the  agreement  above  mentioned  was 
extended  to  the  railways  which  had  belonged  to  the  Coast  Com- 
pany, and  which  were  by  that  act  transferred  to  the  Cambrian 
Company,  section  14  providing  that  the  North  Western  Com- 
pany should  be  entitled  to  the  same  powers  and  &cilitie8  over 
the  undertaking  of  the  Coast  Company,  by  that  act  amal- 
gamated, as  they  then  possessed  over  the  undertaking  of  the 
Cambrian  Company,  and  upon  the  same  terms  and  conditions. 
The  effect  of  this  was  to  make  the  rebate  attach  to  the  receipts 
of  the  North  Western  from  traffic  sent  to  their  lines  from  the 
Coast  Railways  equally  as  from  the  Cambrian  Railways  proper, 
the  running  powers  of  the  North  Western  being  at  the  same 
time  extended  over  the  Coast  Railways.  But  the  places  at 
which  traffic  could  be  transferred  to  the  North  Western  lines 
continued  as  before  to  be  places  such  as  Whitchurch,  at  the 
inland  end  only  of  the  Cambrian  system. 

Under  the  Carnarvonshire  Railway  Act,  1862,  and  the  Car- 
narvonshire Railway  (Deviations)  Act,  1867,  a  railway  was 
made  by  the  Carnarvonshire  Company  from  Carnarvon  to  a 
junction  at  Afonwen  with  the  Pwllheli  and  Portmadoc  Railway, 
part  of  the  coast  section  of  the  Cambrian  Railways,  and  by  the 
Act  of  1867  the  Carnarvonshire  Railway  Company,  or  any  com- 
pany working  their  railway,  were  given  running  powers  over  the 
Pwllheli  and  Portmadoc  line,  the  Cambrian  Company,  or  any 
company  working  their  railways,  being  in  like  manner  given 
running  powers  over  the  Carnarvonshire  Railway  between  Afon- 
wen and  Carnarvon.     In  1870,  under  the  London  and  North 


CONSTRUCTION  OP  STATUTE. 


317 


Western  (Additional  Powers)  Act,  1870,  the  undertaking  of  the 
Carnarvonshire  Company  and  all  their  rights  and  obligations 
were  transferred  to  and  vested  in  the  North  Western  Company, 
the  consequence  of  which  was  that  the  Cambrian  Company  were 
for  the  first  time  able  to  send  traffic  from  their  lines  to  the  lines 
of  the  North  Western  at  the  Afonwen  or  coast  end  of  their 
system,  and  they  cl^m  that  the  rebate  is  payable  to  them  in 
respect  of  traffic  sent  that  way. 

The  North  Western  Company  contend  that  the  48th  section 
of  their  Act  of  1870  takes  away  all  running  powers  they  had  vid 
Afonwen,  and  that  the  rescission  of  their  running  powers  releases 
them  from  the  obligation  of  paying  rebate  on  the  traffic  sent  to 
them  vid  Afonwen.  The  contention  on  the  other  side  is,  that 
section  48  has  no  reference  to  the  running  powers  given  by  the 
Act  of  1865  in  return  for  the  rebate,  and  simply  repeals  the 
mutual  running  powers  given  by  the  Act  of  1867  to  the  Cam- 
brian Company  and  the  Carnarvonshire  Company  over  each 
other's  lines. 

The  48th  section  is  as  follows : — "  Notwithstanding  anything 
in  this  Act  or  in  the  Carnarvonshire  Bailway  (Deviations)  Act, 
1867,  after  the  Carnarvonshire  Bailway  is  vested  in  the  North 
Western  it  shall  not  be  lawful  for  the  North  Western,  or  any 
other  company,  body  or  persons  working  the  railways  of  the 
Carnarvonshire  Railway  Company,  to  run  over,  work  or  use 
vid  Afonwen  Junction  any  portion  of  the  Cambrian  Railways, 
or  of  the  stations,  sidings  or  conveniences  connected  therewith, 
without  the  consent  in  writing  of  the  Cambrian  RaUways  Com- 
pany,  nor  for  the  Cambrian  Railways  Company,  or  any  other 
company,  body  or  persons  working  their  railways,  to  run  over, 
work  or  use  vid  Afonwen  Junction  any  portion  of  the  Carnar- 
vonshire Railway,  or  any  stations,  sidings  or  conveniences  con- 
nected therewith,  without  the  consent  in  writing  of  the  North 
Western  Company."     The  allusion  in  the  words  which  occur  at 
the  beginning  of  this  section,  **  notwithstanding  anything  in  this 
act  contained,'^  is  to  the  47th  section  preceding,  which  had  made 
the  North  Western  successors  to  the  rights  and  obligations  of 
the  Carnarvonshire  Company,  and  had  given  them,  therefore, 
the  right  to  run  over  the  PwUheli  and  Portmadoc  Railway 
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and  the  meaning  of  section  48  is,  we  think,  that  the  ninning 
powers  given  by  the  Act  of  1867  to  the  Carnanronshire  Com- 
pany and  transferred  to  the  North  Western  by  section  47  of  the 
Act  of  1870,  and  the  reciprocal  running  powers  given  by  the 
Act  of  1867  to  the  Cambrian  Company,  should  not  be  exercised, 
except  by  consent,  from  the  time  the  North  Western  became 
possessors  of  the  Carnarvonshire  Railway.  It  does  not,  in  our 
opinion,  apply  at  all  to  the  running  powers  under  the  Act  of 
1865,  and  derived  from  the  agreement  scheduled  to  the  Act  of 
1864 ;  and  we  think  it  would  have  pointed  to  that  Act  of  1865 
as  expressly  as  it  does  to  the  Act  of  1867,  if  it  had  been  intended 
to  bear  that  larger  application.  We  hold,  therefore,  that  the 
rebate  is  payable  on  traBSo  sent  vid  Afonwen* 


[Solicitors  for  the  applicants :  Ashurst,  Morris  8f  Co.,  for  H* 

C.  Corjield,  Oswestry. 
Solicitor  for  the  defendants;  R.  F,  Roberts^'] 
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Gbeenop  and  Others  ^p^^  ^®» 

May  12, 
V.  1876. 

The  South  Eastebn  Railway  Company, 

OBtrrier— Uhdtte  Preferenoe,— Special  Agreement^  Guarantee  of  Quantity-^ 
Through  JRate-^RaUwa/y  and  Canal  Trqffie  Act,  1854,  t.  2. 

The  S.  E.  Ry.  Co.  entered  into  a  special  agreement  with  Messrs.  F.,  hy  which 
the  Utter  gnaranteed  to  send  hetween  Boulogne  Qnay  and  London,  hy  the 
S.  E.  Ry.  Co.*s  steamers  and  railway,  850  tons  of  goods  each  calendar  month. 
In  oonsideration  of  that  agreement  the  railway  company  allowed  Messrs.  F.  a 
rehate  of  15  per  cent,  off  Uieir  tariff  of  station  to  station  rates,  exempted  them 
from  a  landing  charge  at  Folkestone  of  id,  a  package  payable  to  the  railway 
company  on  goods  of  particular  descriptions,  and  charged  them  from  6^.  to  1#. 
less  than  others,  on  parcels  exceeding  66  lbs.  in  weight : 

ffeld,  that,  as  there  were  circnmstanoes  which  enhanced  the  value  to  the  railway 
company  of  the  guarantee  of  quantity,  and  compelled  Messrs.  F.  to  incur  con- 
siderable expense  and  labour  to  earn  the  allowance,  and  as  the  railway  company 
had  always  been  ready  to  make  a  proportionate  allowance  for  a  smaller  amount 
of  traffic  to  anyone  giving  a  guarantee  similar  (except  as  to  amount),  no  injunc- 
tion should  be  granted. 

The  S.  E.  Ry.  Co.  carried  goods  at  agreed  through  rates  between  London  and 
Paris,  as  to  which  the  railway  companies  undertook,  for  the  fixed  amount  paid, 
every  kind  of  service  and  charge  incidental  to  the  transit  from  point  to  point 
The  sum  paid  included  clearing  the  goods  in  the  custom  house,  which  was  done 
only  by  the  railway  company's  servants,  or  if  done  by  custom  house  agents  no 
rebate  was  allowed  by  the  railway  company. 

Held,  that  the  plan  of  delivering  goods  between  London  and  Paris  at  one 
fixed  sum  for  the  entire  service,  and  free  of  any  intermediate  charges,  was  a  great 
convenience  to  the  public  and  did  not  involve  any  infringement  of  the  Railway 
and  Canal  Traffic  Act,  1854. 

Semble:  If  a  trader  is  able  and  engages  to  supply  traffic  with  regularity  and 
in  certain  quantities  for  the  accommodation  of  a  railway  company,  so  that  a  lower 
rate  in  his  case  is  as  remunerative  to  the  railway  company  as  a  higher  rate  on 
similar  traffic  in  the  case  of  others,  such  an  arrangement  is  not  an  inequality  within 
the  Railway  and  Canal  Traffic  Act,  1864. 

This  waa  an  application  by  T.  J.  Greenop^  H.  B.  Thorton, 
J.  D.  Thorn  and  U.  Penfold  &  Co.^  for  an  order  enjoining  the 
South  Eastern  Bailway  Company  to  desist  £rom  giving  an 
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undue  preference  to  Messrs.  FlageoUet  FrSres.  The  applicants 
were  shipping  and  forwarding  agents  at  London  and  Folkestone, 
and  were  in  the  habit  of  receiving  goods  consigned  to  them 
from  Boulogne  at  a  through  rate  of  carriage  from  Boulogne 
to  London.  The  applicants  paid  the  railway  company  yarious 
rates  according  to  their  tariff  for  goods  forwarded  by  their 
steamers  and  railway.  The  railway  company  entered  into  the 
following  agreement  with  Messrs.  FlageoUet  Frdres  regarding 
the  conveyance  of  Messrs.  FlageoUet  Frdres'  goods  between 
Boulogne  Quay  and  London : — 

''  Messrs.  F.  guarantee  to  send  between  Boulogne  Quay  and 
London,  by  the  S.  E.  Co.'s  steamers  and  railway,  850  tons  of 
goods  each  calendar  month,  dating  from  the  1st  day  of  June, 
1867. 

''These  weights  to  include  the  goods  forwarded  by  goods 
trains,  whether  same  are  charged  at  local  rates  between  Boulogne 
Quay  and  London  or  are  charged  at  through  rates  between 
Boulogne  Quay  and  the  northern  towns  of  England.  They 
are  also  to  include  the  weight  of  plomb£  or  grande  vitesse  goods 
invoiced  at  through  rates  between  Paris  and  London. 

''  The  S.  E.  Co.  are  to  make  a  rebate  to  Messrs.  F.  of  15  per 
cent,  on  the  net  freight  of  local  goods,  by  goods  trains,  charged 
at  local  rates  between  Boulogne  Quay  and  London,  and  a 
rebate  also  of  13}  per  cent,  on  the  through  rates  between  Paris 
and  London,  on  grande  vitesse  or  plomb^  goods  for  cartage  in 
London  and  in  Paris  and  for  commission. 

''  No  rebate  is  to  be  aUowed  by  the  S.  E.  Co.  to  Messrs.  F. 
on  the  S.  E.  Co.'s  proportion  of  the  through  rates  charged 
on  goods  between  Boulogne  Quay  and  the  northern  towns  of 
England. 

**  A  rebate  of  6ef.  per  ton  is  to  be  aUowed  Messrs.  F.  by  the 
S.  E.  Co.  off  the  rate  of  15«.  per  ton  on  aU  wool  conveyed  by 
the  S.  E.  Co.  from  London  to  Boulogne. 

''  With  regard  to  smaU  parcels  by  goods  trains  up  to  112  lbs. 
weight,  between  Boulogne  Quay  and  London,  the  maximum 
rate  is  to  be  2s.  6d.  instead  of  Ss.  6d.  as  hitherto  charged,  and 
the  same  rate  is  to  be  charged  for  parcels  above  112  lbs.  weight, 
until  the  freight  amounts  to  more  than  2«.  6d,  at  the  tonnage  rates. 
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**The  S.  E.  Co.  not  to  charge  for  *  landing'  Messrs.  F.'s 
goods  at  Folkestone. 

'*  The  S.  E.  Co.  not  to  charge  separate  marks  separately, 
but  to  charge  the  tonnage  rates  on  all  goods  of  the  same 
description,  the  minimum  charge  to  be  2s,  6d. 

"  With  regard  to  small  parcels  packed  in  hampers  or  other- 
wise packed  and  forwarded  by  goods  train,  the  S.  E.  Co.'s 
charge  is  to  be  at  the  rate  of  5L  sterling  per  ton.  The  mini- 
mum charge  per  hamper  or  other  package  to  be  6s, 

''In  all  other  respects  the  S.  E.  Co.'s  tari£&  of  rates  in 
operation  from  time  to  time  to  be  charged. 

''  The  rebate  of  15  per  cent,  is  to  be  made  on  the  traffic  done 
in  each  calendar  month  from  the  1st  day  of  June,  1867. 
Accoimts  are  to  be  rendered  monthly  to  Messrs.  F.  by  the 
S.  E.  Co. — ^the  same  to  be  paid  by  Messrs.  F.  within  one  week 
from  the  date  of  such  rendering. 

''During  the  existence  of  this  agreement  the  excess  over 
850  tons  carried  in  any  calendar  month,  or  month  to  be 
reckoned  to  make  up  any  month  in  which  that  weight  has  not 
been  carried,  and  when  any  month's  traffic  is  so  made  up  to 
850  tons  by  excess  oyer  850  tons  from  the  traffic  of  other 
months,  then  rebate  shall  be  allowed  on  the  actual  traffic  during 
such  month  entitled  by  the  terms  of  this  agreement  to  rebate, 
but  no  rebate  wiU  be  allowable  when  the  traffic  carried  in  any 
month,  together  with  the  excess  over  850  tons  per  month  from 
other  months,  does  not  make  up  850  tons. 

"  This  agreement  may  be  terminated  by  three  calendar 
months'  notice  being  given  by  Messrs.  F.  to  the  S.  E.  Co.,  or 
by  three  calendar  months'  notice  being  given  by  the  S.  E.  Co. 
to  Messrs.  F.  at  any  time  to  that  effect" 
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The  defendants  by  their  answer  justified  allowing  rebates  and 
exemptions  to  Messrs.  Flageollet  Frdres  in  consideration  of 
their  fulfilling  the  terms  of  the  agreement,  and  said  that  they 
were  willing  to  make  similar  allowances  and  exemptions  in 
&.Y0\2X  of  the  applicants  if  they  would  observe  and  fulfil  terms 
and  conditions  similar  to  those  observed  and  performed  by 
Messrs.  Flageollet  FrSres.      One  of  the  applicants  (J.  D. 
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Thorn)  further  complained  that  the  defendants  unduly  preferred 
themselves  in  employing  their  own  clerks  for  clearing  certain 
goods  through  the  Custom  House  at  Folkestone  at  the  tariff 
rate,  as  they  allowed  no  rebate  when  the  service  was  performed 
by  the  applicant  or  other  Custom  House  agent. 


Mr.  Minter  (solicitor)  appeared  for  the  applicants  ('). 


W.  Willis  for  the  defendants. 


The  Court,  on  the  12th  of  May,  delivered  the  following 
judgment: — - 

The  applicants  in  this  case  complain  that  the  South  Eastern 
Railway  Company  charge  them  higher  rates  than  are  charged 
to  Messrs.  Flageollet  Frires  for  carrying  goods  and  parcels 
between  Boulogne  and  London  vid  Folkestone.  The  respon* 
dents,  the  South  Eastern  Company,  carry  traffic  by  sea  as  well 
as  on  their  railway,  and  they  own  and  work  the  steamers  which 
nm  between  their  coast  terminus  at  Folkestone  and  Boulogne. 
The  appUcants  are  Custom  House  and  forwarding  agents  at 
Folkestone.  Goods  are  shipped  to  them  by  their  correspon- 
dents at  Boulogne,  booked  through  to  London,  and  the  appli- 
cants, as  the  consignees  of  the  goods  at  Folkestone,  dear  them 
through  the  Custom  House,  forward  them  on  to  London,  and 
pay  the  company  their  tariff  rates  for  the  through  sea  and 
land  carriage.  Messrs.  Flageollet  also  book  goods  locaUy  from 
Boulogne  to  London,  and  they  have  their  own  agency  at  Folke- 
stone to  do  the  Custom  House  and  other  work  in  respect  of 
these  goods.  The  complaint  is  that  these  goods  are  carried  by 
the  South  Eastern  Company  at  reduced  rates,  and  that  Messrs. 
Flageollet  are  allowed  a  rebate  of  15  per  cent,  off  the  com- 
pany's tariff  of  station  to  station  rates;  that  they  are  exempt 


(*)  Upon  this  c«M  being  called  on 
it  appealed  that  no  counsel  had  been 
instrncted  for  the  applicants.  This 
was  stated  to  have  been  throagh  inad- 
Yertence,  and  as  it  was  also  stated  that 
the  case  would  not  bear  the  expense  of 


an  adjournment,  and  as  the  coonael  lor 
defendants  did  not  object  to  the  aoli- 
citor  being  heard  as  the  adyocate  for 
the  applicants,  the  CcmimisBionera 
sented  to  that  course  being  takoi. 
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from  a  landing  charge  at  Folkestone  of  4d.  a  package  payable 
to  the  company  on  goods  of  particular  descriptions;  and  that 
on  parcels  exceeding  56  lbs.  in  weight  they  pay  from  6d.  to  Is. 
less  than  others^  the  maximum  of  the  parcels  scale  in  ordinary 
being  3s,  6d,^  but  to  them  only  2s.  6d.  The  company  admit 
making  these  allowances  in  fikvour  of  Messrs.  FlageoUet,  but 
they  say  that  they  make  them  by  reason  of  their  having  a 
special  agreement  with  Flageollets^  under  which  Flageollets 
**  guarantee  to  send  between  Boulogne  Quay  and  London,  by 
the  South  Eaatem  Company's  steamers  and  railway,  850  tons 
of  goods  each  calendar  month  dating  from  the  1st  of  June, 
1867; "  and  they  maintain  that  in  view  of  that  agreement  the 
preferences  given  are  not  undue  nor  in  amount  disproportionate 
to  the  value  to  a  railway  and  steamboat  company  of  having  the 
conveyance  of  such  a  quantity  of  traffic  guaranteed  to  them. 

Messrs.  Flageollet's  traffic  is  sent  with  regularity  and  in 
quantities  folly  answering  to  their  engagement;  and  if  a  person 
was  able  to  supply  traffic  under  such  arrangements  for  the  accom- 
modation of  a  railway  company,  as  that  a  lower  rate  in  his  case 
was  as  remunerative  to  the  company  as  a  higher  rate  on  similar 
traffic  in  the  case  of  others,  we  should  probably  not  consider 
that  the  inequality  came  within  the  statute,  the  17  &  18  Vict, 
c.  31  (^).  Here  it  is  not  suggested  that  the  traffic  of  Messrs. 
FlageoUet  is  carried  by  the  railway  company  at  any  less  cost 
per  ton  per  mile  than  the  traffic  of  the  applicants;  and  all  that  is 
said  on  the  subject  of  diminished  cost  is  that  in  derkage,  and  in 
labour  in  unloading  and  dealing  with  Messrs.  Flageollet's  goods 
at  the  Bricklayers'  Arms  Station,  the  assistance  their  people 
give  saves  the  railway  company,  in  the  opinion  of  their  general 
manager,  about  Is*  per  ton  as  against  the  applicants,  represent- 
ing  from  five  to  six  per  cent,  upon  the  actual  rates.  But  the 
respondents  put  forward  other  grounds  as  those  on  which  they 
mainly  rely.  It  appears  that  fer  the  conveyance  of  goods  be-* 
tween  Boulogne  and  London  they  have  to  compete  with  the 
General  Steam  Navigation  Company,  and  they  consider  that  a 
customer  who  engages  to  send  a  large  quantity  of  traffic  by 
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their  route  vid  Folkestone,  instead  of  by  the  route  with  which 
theirs  is  in  competition,  may  properly  be  given  in  return  advan* 
tages  not  extended  to  those  who,  like  the  applicants,  decline  to 
enter  into  any  stipulation  of  that  kind.  They  observe  also  that 
the  goods  sent  from  Boulogne  to  London  are  for  the  most  part 
brought  to  Boulogne  from  a  distance.  In  the  case  of  Messrs. 
FlageoUet's  goods  they  are  collected  in  different  towns  of 
France,  where  Messrs.  Flageollet  have  offices  and  agencies  to 
collect  goods  for  transmission  to  London;  and  it  is  contended 
that  as  Dieppe,  and  Havre  and  Calais  are  not  less  convenient 
than  Boulogne,  as  points  of  departure  from  France  for  audi 
traffic,  and  Messrs.  Flageollet  might  employ  the  Brighton  line 
and  the  lines  of  other  companies  for  its  conveyance,  an  under- 
taking by  them  to  send  vid  Boulogne  is  a  valid  consideratioD 
for  advantages  being  granted  to  them  for  doing  so.  But  not 
only  do  we  not  know  what  proportion  of  the  goods  Messrs. 
Flageollet  send  by  Boulogne  might  be  influenced  in  the  course 
they  take  by  the  competition  of  other  railways  with  more 
facilities  in  point  of  distance  or  otherwise,  but  we  doubt  also 
whether  a  distinction  between  parties  using  the  same  railway, 
and  forwarding  traffic  by  it  in  exactly  the  same  manner,  could 
be  upheld  on  the  ground  that  they  are  differently  circumstanced 
in  respect  of  their  control  over  the  traffic,  prior  to  its  being 
forwarded  by  the  particular  railway.  At  the  same  time  we 
think  the  circumstances  bearing  on  the  origin  of  the  goods  and 
the  places  whence  they  are  first  despatched  enhance  the  value  of 
the  guarantee  of  quantity,  and  that  the  necessity,  as  to  which 
there  seems  no  doubt,  of  collecting  the  goods  from  a  distance, 
makes  it  not  unreasonable  that  fiivourable  terms  should  be 
offered  to  those  who  are  willing  to  bind  themselves  to  go  to 
considerable  expense  and  preparation  to  earn  the  preference, 
and  as  a  proportionate  reduction  of  the  company's  tariff  is 
offered  for  any  smaller  amount  of  traffic  for  which  a  guarantee 
is  given,  we  do  not  think,  on  the  whole,  and  regard  being  had 
to  the  competition  from  Boulogne,  that  we  ought  in  this  case 
to  interfere,  but  it  will  be  without  costs  that  the  injunction  will 
be  refused. 

One  of  the  applicants,  Mr.  Thorn,  besides  joining  in  the 
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application  we  have  been  considering,  complains  separately 
that  the  South  Eastern  Company  carry  in  certain  cases  at 
rates  which  include  Custom  House  agency,  and  that  they  give 
themselves  an  imdue  preference  in  allowing  the  clearing  in 
these  cases  to  be  done  only  by  their  own  servants,  or,  if  done 
by  the  applicant  or  any  other  Custom  House  agent,  refusing 
any  rebate.  This  seems  to  have  reference  to  goods  carried  at 
agreed  through  rates  between  London  and  Paris,  as  to  which 
the  railway  companies  undertake,  for  the  fixed  amount  paid, 
every  kind  of  service  and  change  incidental  to  the  transit  from 
point  to  point.  There  is  no  doubt  that  Custom  House  agents 
have  no  opportunity  of  earning  commission  upon  goods  carried 
in  ^  this  manner,  but  the  plan  of  delivering  goods  between 
London  and  Paris,  at  one  fixed  sum  for  the  entire  service,  and 
fi'ee  of  any  intermediate  charges,  is  a  great  convenience  to  the 
public,  and  we  do  not  see  that  it  involves  any  infringement  of 
the  Traffic  Act.  The  application,  therefore,  on  this  separate 
point  will  not  be  granted. 
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[Solicitor  for  the  applicants:  Minter,  Folkestone. 
Solicitor  for  the  defendants:   fV,  R.  Stevens.'] 
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CONSTRUCTION  OF  AGREEMENT, 


^^^^P'  The  Habbobne  Railway  Company 


The  London  and  North  Western  Railway  Company. 

(No.  2.) 

Working  Agreement-^  Oonstruetion — Costs — B^orence  under  the  RegitUUUm 

of  Railways  Act,  1878,  s.  8. 

In  a  working  agreement  between  two  railway  companies,  a  clanae  wherebj  the 
working  company  agreed  to  maintain,  manage,  man,  stock,  work  and  oae  tbe 
owning  company's  railway,  so  as  properly  to  develop  and  accommodate  not  only 
the  through  traffic,  bat  also  the  local  traffic  of  the  district  to  be  serred  by  the 
owning  company's  railway,  considered. 

Another  clause  provided  for  the  eqnal  division  between  the  companies  of  the 
gross  receipts  of  traffic  on  the  owning  company's  railway,  dedacting  one  moiety  of 
station  to  station  terminals,  and  also  deducting  mileage  proportion  and  terminals 
dae  to  any  other  company  in  respect  of  snch  traffic. 

Held^  that  the  receipts  subject  to  such  division  must  comprise  one  moiety  of 
the  two  terminals  which  were  included  in  gross  receipts,  and  not  merely  one 
moiety  of  the  terminal  at  the  owning  company's  end  of  the  journey,  and  that 
"any  other  company"  referred  to  any  third  company  interested  in  particnbir 
traffic,  and  not  to  the  working  company. 

The  applicants  having  established  some,  though  not  every  part  of  their  a^lica- 
tion,  were  granted  one-half  of  their  costs. 

This  was  a  reference  to  the  Commissioners  under  section  8  of 
the  Regulation  of  Railways  Act,  1873  (^)^  of  a  difference  between 
the  Harbome  Railway  Company  and  the  London  and  North 
Western  Railway  Company. 

The  applicants,  the  Harhorne  Railway  Company,  were  in- 
corporated by  the  Harbome  Railway  Act,  1866,  whereby  they 
were  authorized  to  construct  a  railway  two  miles  and  a  half 
long,  from  the  Birmingham,  Wolverhampton  and  Stour  Valley 
section  of  the  London  and  North  Western  Railway  at  Binning- 
ham,  to  Harbome,  one  of  the  suburbs  of  Birmingham,  and  four 
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miles  distant  from  it.  Section  50  of  the  same  act  authorized  the 
applicants  and  the  defendants,  the  London  and  North  Western 
Railway  Company,  to  enter  into  traffic  and  working  arrange- 
ments, and  on  the  1st  of  August,  1870,  a  working  agreement 
was  entered  into  between  them. 

By  article  3  of  this  agreement,  the  defendants  agreed,  from 
and  after  the  Harbome  line  had  been  completed  and  authorized 
to  be  opened  for  public  traffic,  to  maintain,  manage,  man,  stock, 
work  and  use  the  Harbome  line,  so  as  properly  to  develop  and 
accommodate  not  only  the  through  traffic  but  also  the  local 
traffic  of  the  district  to  be  served  thereby.  The  6th  article  was 
as  follows : — 

*'  The  gross  receipts  for  local  and  through  traffic  on  the  Har- 
bome Railway,  deducting  clearing-house  terminal  charges  with 
one  moiety  of  station  to  station  terminals,  and  also  deducting 
mileage  proportion  and  terminals  due  to  any  other  company  in 
respect  of  such  traffic,  shall  be  divided  equally  between  the 
Harbome  Company  and  the  North  Western  Company." 

The  10th  article  of  the  agreement  provided  that  all  differences 
between  the  parties,  and  all  questions  as  to  the  carrying  into 
effect  of  the  provisions  of  the  agreement,  should  be  determined 
by  arbitration  under  the  Railway  Companies  Arbitration  Act, 
1859,  by  a  single  arbitrator,  if  not  agreed  on  to  be  appointed 
by  the  Board  of  Trade. 

No  arbitrator  had  been  appointed.  The  Harbome  line  was 
opened  for  traffic  on  the  10th  of  August,  1874,  and  was  being 
worked  by  the  defendants  under  the  agreement 

The  applicants  alleged  that  the  London  and  "North  Western 
Company  had  &iled  to  perform  their  part  of  the  agreement, 
and  made  the  foUowing  compkmts  :— 

1.  That  the  number  of  trains  nm  upon  the  Harbome  line 

was  not  sufficient,  that  they  were  not  conveniently 
timed  for  the  requirements  of  the  district,  and  that 
no  trains  were  run  on  Sunday. 

2.  That  the  speed  of  the  trains  was  insufficient,  the  journey 

of  four  miles  occupying  twenty-five  minutes  to,  and 
twenty  minutes  from  Birmingham. 

3.  That  the  rates  for  goods  traffic  were  excessive. 
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4.  That  the  defendants  diverted  traffic  fix>m  the  Harbome 

line  by  carting  from  Birmingham  to  the  districts 
intended  to  be  served  by  it. 

5.  That  the  defendants  did  not  credit  the  applicants  with 

the  proper  proportion  of  terminals  in  the  division 
directed  in  the  agreement. 

6.  That  the  defendants  did  not  keep  rate-books   at    the 

stations  on  the  Harbome  line  in  accordance  with  the 
provisions  of  the  14th  section  of  the  Begulation  of 
Railways  Act,  1873  (^). 

7.  That  the  defendants  charged  them  improperly  with  sums 

of  money  expended  by  the  defendants  in  furnishing 
the  stations  on  the  Harbome  line. 


Gates,  Q.C.,  and  J.  TV.  Batten  appeared  for  the  applicants. 
F,  M.  White  for  the  defendants. 

The  nature  of  the  evidence  adduced  on  both  sides,  and  the 
contention  of  the  defendants,  sufficiently  appear  by  the  judg- 
ment, which  was  delivered  on  the  23rd  of  May  in  the  following 
terms: — 

The  Harbome  Railway  Company  are  the  owners  of  a 
railway  which  is  worked  by  the  London  and  North  Western 
Company  under  agreement,  and  the  matters  referred  for  our 
decision  are  certain  differences  between  the  company  owning 
the  line  worked  and  the  working  company;  the  Harbome 
Company  contending  that  the  North  Western  Company  do 
not  work  the  line  properly,  and  do  not  carry  out  the  agreement 
as  respects  some  of  its  terms.  Harbome  is  a  suburb  of 
Birmingham,  and  the  route  is  by  the  North  Western  Railway 
for  one  mile  and  a  half  from  New  Street  station  to  the  junction 
with  the  Harbome  line  near  Monument  Lane,  and  thence  by 
the  Harbome  line  two  and  a  half  miles  to  Harbome.  The 
route  was  opened  for  traffic  in  August,  1874,  and  the  North 
Western  Company  undertook  by  the  agreement  to  **  nudntain. 
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manage,  man,  stock,  work  and  use  the  Harbome  Railway  so 
as  properly  to  develop  and  accommodate  not  only  the  through 
traffic  but  also  the  local  traffic  of  the  district  to  be  served  by 
the  Harborne  Bailway." 

The  -first  point  in  the  application  of  the  Harbome  Company 
has  reference  to  the  trains  for  passengers.  The  passenger 
service  consists  of  eleven  trains  each  way  on  week-<lays,  the 
down  trains  occupying  twenty  minutes,  and  the  up  trains 
twenty-five  minutes.  And  this  the  Harbome  Company  say 
is  so  slow  a  service,  and  so  inconveniently  timed,  that  people 
prefer  going  by  road,  and  using  the  omnibuses  which  run  every 
half-hour  in  twenty-five  minutes,  the  distance  by  road  being 
three  miles  to  the  four  by  railway.  One  respect  in  which, 
they  say,  the  service  is  badly  timed  is  in  the  trains  not  fitting 
in  with  the  times  for  beginning  and  leaving  off  work  in  Bir- 
mingham ;  and  they  are  of  oj^nion  that  the  railway  would  be 
more  used  if  the  morning  trains  arrived  ten  or  fifteen  minutes 
before  instead  of  after  the  hour,  and  if  the  trains  in  the  after- 
noon which  leave  exactly  at  the  hour,  left  sufficiently  later  to 
allow  of  passengers  getting  fi-om  their  offices  or  places  of  work 
to  the  station.  By  the  time-table  set  out  in  the  answer  of 
the  North  Western,  it  appears  that  the  first  four  up  trains 
arrive  at  8.10,  9.10,  10.15  and  11.15  a.m.  respectively,  and 
that  the  three  afternoon  trains  leave  at  3,  5  and  6.  By  an 
arrangement  since  made,  the  6  o'clock  train  now  leaves  Bir- 
mingham at  6.15,  and  we  think  that  it  would  .be  found  to  be 
also  for  the  convenience  of  the  public  that  alterations  in  a 
corresponding  sense  should  be  made  in  the  morning  trains  and 
in  the  other  afternoon  trains,  and  effect  so  fitr  given  to  the 
views  of  the  Harbome  Company;  but  as  regards  other  differ- 
ences between  the  present  train  list,  and  a  time-table  proposed 
by  the  Harbome  Company,  we  should  not  feel  justified  upon 
the  evidence  in  making  any  order  with  regard  to  them.  We 
extend  this  last  remark  to  the  question  of  putting  on  trains  on 
Sundays,  on  which  days  there  are  none  at  present.  They 
were  not  shown  to  be  clearly  requisite,  and  the  North  Western 
Company,  it  appears,  do  not  run  trains  on  Sundays,  except  so 
far  as  a  case  of  necessity  or  general  convenience  may  be  made 
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moiefy  of  station  to  station  terminals  "  should  be  read  as  part 
of  the  clause  beginning  with  the  word  **  deducting,"  and  as 
importing  that  of  the  two  terminals  which  are  included  in 
gross  receipts  one  should  be  deducted  and  the  other  remain 
for  division.  We  also  think  that  the  words  ''  any  other  com- 
pany" in  the  clause  ''and  also  deducting  mileage  proportion 
and  terminals  due  to  any  other  company  in  respect  of  such 
traffic"  refer  to  any  third  company  interested  in  particular 
traffic,  and  not  to  the  North  Western  Company. 

In  1874  the  North  Western  Company  supplied  the  stations 
on  the  Harbome  line  with  gas  fittings  and  furniture  at  a  cost 
of  about  8747.  This  amount  they  claim  to  have  repaid  to 
them  by  the  Harbome  Company,  who,  however,  say  that  it  is 
the  duty  of  the  North  Western  Company,  as  the  working  com* 
pany,  to  provide  all  such  furniture  and  fittings  as  are  included 
in  the  claim.  The  question  turns  more,  as  to  a  large  part  of 
the  amount,  upon  what  the  Harbome  Company  bound  them- 
selves to  do  by  agreement.  They  were  at  their  own  expense  to 
complete  the  railway,  stations,  buildings  and  works  authorized 
by  their  act,  including  stations  for  goods  and  passengers,  with 
the  necessary  conveniences  thereto,  and  any  differences  were  to 
be  determined  by  arbitration.  Differences  did  arise  in  1873 
as  to  what  was  necessary  to  complete  the  railway  within  the 
meaning  of  the  agreement;  and  on  the  application  of  the 
Harbome  Company,  an  arbitrator  was  appointed  by  the  Board 
of  Trade,  and  on  5th  March,  1874,  made  an  award  directing 
that  the  Harbome  Company  should  at  their  own  expense, 
amongst  other  works,  cause  the  signals  to  be  lighted  with  gas, 
and  the  rooms  of  the  station  buildings  to  be  provided  with  gas 
fittings,  and  the  booking  offices  with  cupboards.  The  Har- 
borne  Company  argued  that  it  was  ultra  vires  for  the  arbitrator 
to  give  a  decision  to  that  effect,  but  he  was  careful  to  point  out 
that  he  held  the  things  he  ordered  to  be  done  to  be  necessary 
to  complete  the  railway  within  the  meaning  of  the  agreement, 
and  we  do  not  see  that  he  exceeded  his  powers.  We  propose, 
therefore,  to  allow  the  claim  of  the  North  Western  Company, 
so  fiir  as  it  is  in  conformity  with  the  award  of  March,  1874,  as 
in  &ct  res  judicata.     Any  portion  of  it  which  may  be  &r 
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expenditure  on  other  articles  should^  we  think,  be  borne  bj  the 
North  Western  Company* 

With  reference  to  a  point  which  arose  in  the  course  of  the 
hearing,  we  have  since  been  informed  by  the  Board  of  Trade, 
that  thej  have  no  record  of  their  having  approved  of  this 
agreement;  and  considering  the  importance  of  maintaining  the 
principle  of  the  Bailwajs  Clauses  Act,  1863,  that  the  public 
shall  have  an  opportunity  of  bringing  objections  against  work- 
ing agreements  and  being  heard  upon  them,  we  think  if  this 
agreement  has  not  yet  been  formally  confirmed  that  steps 
should  be  taken  to  bring  it  before  us  for  that  purpose. 

The  Harbome  Company  having  established  some,  though 
not  every  part  of  their  application,  we  grant  them  one  half  of 
their  costs. 


1876. 

Harbobne 
Ry.  Co. 

V, 

London 

and  nobth 

Westebn 

Rt.  Co. 

(No.  2.) 


[Solicitors  for  the  applicants:   Wilkins  §•  Blyth, 
Solicitor  for  the  defendants:  B,  F.  Roberts.'] 
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April  28, 29,   In  re  The  Working  Agreement  between  the  West  Cork 
'■ AND  Ilen  Valley  Railway  Companies^ 

The  Cork  anI)  Bandon  Railway  Company  objecting. 

Working  Agreement — Olfjeetiont-^BaUways  Clawes  Aet^  1863 — Begulatufm 

of  RaUfcayi  Act,  1873, «.  10. 

The  Court  is  nnwilling,  except  on  aome  real  subetantial  objection  to  a  working 
agreement,  to  refuse  approval  of  it,  where  the  nulway  company  may,  perhaps,  in 
consequence,  lose  the  opportunity  of  being  able  to  complete  their  nilwaj  within 
the  time  limited  by  their  act ;  the  fact  that  the  company,  who  under  the  agree- 
ment are  to  work  the  line,  are  unable  to  pay  a  diyidend  on  their  capital,  and 
unable,  with  their  existing  resources,  to  keep  their  own  line  in  proper  repair,  is 
not  a  sufficient  ground  for  such  refusal  where  they  have  advantages  (soch  as  a 
line  adjoining  the  line  agreed  to  be  worked)  over  any  other  company  who  coald 
compete  for  the  working  of  the  line. 

Semhle^  an  article  in  a  working  agreement  entitling  the  working  company  to 
transfer  the  right  to  work  the  line  to  another  company  at  some  future  time  will 
not  be  approved. 

This  was  an  application  for  the  approyal  of  a  working  agree- 
ment by  the  West  Cork  and  Ilen  Valley  Railway  Companies, 
the  Cork  and  Bandon  Railway  Company  objecting. 

The  application  was  under  the  10th  section  of  the  Regula- 
tion of  Railways  Act,  1873  ('),  whereby  the  powers  of  the 
Board  of  Trade  under  Part  III.  of  the  Railways  Clauses  Act, 
1863,  or  under  any  special  act,  with  respect  to  the  approval 
of  working  agreements  between  railway  companies,  were  trans- 
ferred to  the  Railway  Commissioners  (*). 


(»)  AntOy  Vol.  I.  p.  6. 

(*)  The  Railways  Oauses  Act,  1863 
(26  &  27  Vict.  c.  92),  Part  III.,  con- 
tains amongst  others  the  following  sec- 
tions :— 

Sect.  24.  "  Before  the  companies 
enter  into  the  agreement,  notice  of 
their  intention  to  do  so  shall  he  given 
hy  them,  or  one  of  them,  in  a  form  to 
he  approved  hy  the  Board  of  Trade, 


inserted  once  at  least  in  each  of  three 
successive  weeks,  in  some  newspsfier 
published  or  circulating  in  the  county 
prescribed  in  the  special  act,  and  if  no 
county  is  prescribed,  then  in  the  county 
or  one  of  the  counties  in  which  each 
railway,  to  the  maintenance,  manage- 
ment,  use  or  working  whereof  the 
proposed  agreement  relates,  or  some 
portion  of  that  railway,  is  situates  and 
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The  Cork  and  Bandon  Railway  Company's  line  extended  from 
Cork  to  Bandon,  and  the  West  Cork  Bailwaj  Company's  line 
from  Bandon  to  Dunmanway.  The  Hen  Valley  Railway  Com- 
pany (originally  called  the  Dunmanway  and  Skibbereen  Railway 
Company)  were  authorized  to  construct  a  line  from  Dunmanway 
to  Skibbereen,  and  by  the  Dunmanway  and  Skibbereen  Rail- 
way Act,  1872,  the  Public  Works  Loan  Commissioners  were 
authorized  to  lend  money  to  them  on  condition  of  their  entering 
into  a  working  agreement  by  which  they  should  be  relieved  from 
finding  rolling  stock  and  maintaining  their  railway  in  repair,  and 
should  receive  48  per  cent,  of  the  gross  earnings  of  their  line. 

The  West  Cork  and  lieu  Valley  Railway  Companies  now 
applied  for  the  approval  of  a  working  agreement  which  had 
been  entered  into  between  them  and  duly  advertised. 

The  Cork  and  Bandon  Company  opposed  the  application  on 
the  following  grounds : — 

1st.  ''  Because  the  financial  position  of  the  West  Cork 
Railway  Company  incapacitates  that  company  from 
making  any  sufficient  provision  for  working  the  under- 
taking of  the  Hen  Valley  Railway  Company  with 
proper  regard  for  the  accommodation  and  safety  of 
the  public." 
2nd.  '^Because  the  West  Cork  Railway  Company  are  not 
possessed  of  or  in  a  position  to  provide  the  locomotive 
power  and  rolling  stock  necessary  for  the  proper  work- 
ing of  the  Hen  Valley  Railway,  the  West  Cork  Railway 
Company  being  obliged  to  hire  part,  if  not  all,  of  the 
locomotive  power  and  rolling  stock  at  present  used 
by  them  on  their  own  undertaking." 
3rd.  '*  Because  under  the  powers  of  the  lien  Valley  Railway 
Act,  1874,  the  Cork  and  Bandon  Railway  Company 
has  duly  entered  into  an  agreement  to  subscribe  and 
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tbe  notice  shall  set  forth  within  what 
time,  and  in  what  manner,  any  com- 
pany or  person  aggrieved  by  the  pro- 
posed agreement,  and  desiring  to  object 
thereto,  may  bring  the  objection  before 
the  Board  of  Trade." 
Sect  26.  *<The  agreement  shall  not 


have  any  operittion  until  it  is  approyed 
by  the  Board  of  Trade,  and  the  Board 
of  Trade  shall  not  approve  the  agree- 
ment without  being  satisfied  of  its 
having  received  such  sanction  of  meet- 
ings of  the  respective  companies  as 
aforesaid." 
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pay  the  sum  of  10,000/.  to  the  Hen  Valley  Railway 
Company  on  the  completion  of  that  company's  line 
to  the  satisfaction  of  the  Government  Inspector^  and 
the  Cork  and  Bandon  Railway  Company  is  therefore 
yitaUy  interested  in  the  proper  and  efficient  working 
and  prosperity  of  the  Hen  Valley  Railway.  ** 

4th.  '^Because  the  condition  of  the  permanent  way  and 
bridges  of  the  West  Cork  Railway  Company  is 
such  as  to  necessitate  constant  and  extensive  repairs 
which  that  company  is  even  now  unable  to  carry  out 
properly,  and  such  permanent  way  and  bridges  will 
soon  become  quite  unfit  for  the  safe  transit  of  the 
public  over  them  if  the  effect  of  attempting  to  carry 
out  the  said  agreement  shall  be  (as  the  Cork  and 
Bandon  Railway  Company  believe  it  will  be)  still 
further  to  embarrass  the  West  Cork  Railway  Com- 
pany and  disable  it  from  continuing  the  present 
inadequate  repairs  of  such  permanent  way  and 
bridges." 

5th.  ^'  Because  the  Cork  and  Bandon  Railway,  the  West 
Cork  Railway  and  the  Hen  Valley  Railway  prac- 
tically form  one  railway  through  the  western  dis- 
trict of  the  county  of  Cork,  of  which  railways  the 
Cork  and  Bandon  Railway  is  the  oldest  and  most 
prosperous  part,  and  the  requirements  of  that  large 
district  render  it  desirable  in  the  interests  both  of 
the  public  at  large  and  of  the  several  companies 
themselves  that  the  said  railways  (which  will  be,  when 
the  Uen  Valley  Railway  is  completed,  nearly  60  miles 
in  length)  should  be  worked  as  one  line." 

6th.  ''  Because  the  financial  position  and  parliamentary  powers 
of  the  Cork  and  Bandon  Railway  Company  would 
enable  it  to  work  the  undertaking  of  the  Den  Valley 
Railway  Company  more  efficiently  and  with  greater 
safety  to  the  public  than  the  West  Cork  Railway 
Company  can  do,  and  also  to  work  the  whole  of  the 
railways  of  the  said  three  companies  with  the  greatest 
economy  and  efficiency." 


WORKINQ  AOBEEMENT. 


337 


The  article  of  the  agreement  providing  for  the  transfer  of  the 
power  of  working  referred  to  in  the  judgment  was  as  follows: — 

'^  The  West  Cork  Company  shall  not  be  at  liberty  to  transfer 
to  any  other  company  the  power  of  working  the  railway  without 
the  consent  of  the  Hen  Company.  Proyided,  however,  that  in 
case  of  the  refusal  by  the  Hen  Company  to  a  transfer  of  the 
power  of  working  the  railway,  the  West  Cork  Company  shall 
have  the  right  to  submit  the  question  of  whether  such  transfer 
shall  take  place  or  not  to  arbitration  as  hereinafter  provided." 
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H.  C  Saunders  and  Jeune  appeared  for  the  applicants. 
W.  Haughton  for  the  Cork  and  Bandon  Company. 


On  the  29th  of  April  the  Court  delivered  the  following  judg- 
ment : — 

It  appears  that  tmder  an  Act  of  Parliament  obtained  in  the 
year  1872  by  the  Hen  Valley  Railway  Company,  the  Public 
Works  Loan  Commissioners  were  authorized  to  lend  money 
to  the  Hen  Valley  Bailway  Company  for  the  making  of  their 
railway;  and  it  appears  also  that  the  Public  Works  Loan 
Commissioners  and  the  Treasury  are  prepared  to  lend  the  smn 
of  40,000/.  to  this  company,  and  it  is  believed  that  with  that 
assistance  it  will  be  possible  for  them  to  complete  their  railway 
within  the  time  limited  for  its  completion  by  the  Act  of  Parlia- 
ment, namely,  some  period  in  the  middle  of  next  year.  But  a 
condition  is  made,  and  that  condition  is  that  the  Den  Valley 
Company  shall  enter  into  a  working  agreement,  that  is  to  say, 
shall  make  an  agreement  with  some  other  company  for  the 
working  of  their  raUway.  by  which  they  shaU  be  reUeved  from 
having  to  find  the  rolling  stock,  and  relieved  also  from  the 
duty  of  maintaining  their  railway  in  repair,  and  shall  receive 
48  per  cent,  of  the  gross  earnings  of  their  line,  which  will  form 
a  security  for  the  repayment  with  interest  of  the  advance  to  be 
made  by  the  Government  to  the  company.  It  is  in  order  to 
comply  with  that  condition  that  the  Hen  Valley  Company  have 
entered  into  this  agreement  which  is  now  before  us  for  approval, 
and  which  they  believe  will  be  satis&ctory  to  the  Public  Works 
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Commissioiiers ;  and  we  mention  this  circumstance  because, 
first  of  ally  it  explains  what  otherwise  would  seem  strange^  that 
so  long  before  the  railway  will  be  completed  and  ready  for  being 
worked,  the  Hen  Valley  Company  should  enter  into  a  working 
agreement,  and  abo  because  it  furnishes  a  reason  why  ^  should 
be  unwilling,  except  on  some  real  substantial  objection  to  the 
agreement,  to  refuse  our  approval  of  it,  seeing  that  the  conse- 
quence would  be  perhaps  that  the  Hen  Valley  Company  would 
lose  the  opportunity  of  being  able  to  complete  their  raflway 
within  the  time  limited  by  the  act. 

Now  the  line  of  the  Hen  Valley  Company  will,  with  the 
lines  of  the  Cork  and  Bandon  Company  and  the  West  Cork 
Company,  form  a  continuous  railway  communication  between 
Cork  and  Skibbereen,  a  distance  of  between  fifty  and  sixty  miles, 
and  the  Hen  VaUey  Company  could  conveniently  enter  into 
a  working  agreement,  either  with  the  Cork  and  Bandon  Com-- 
pany  or  with  the  West  Cork  Company.  It  would  be  best  for 
the  Hen  Valley  Company  that  the  working  agreement  should 
be  made  with  the  Cork  and  Bandon  Company,  and  it  would  be 
best  in  the  public  interests  that  the  Cork  and  Bandon  Company 
should  work  all  three  railways  the  whole  distance  from  Cork  to 
Skibbereen;  but  then  that  involves  not  only  an  agreement 
between  the  Hen  Valley  Company  and  the  Cori^  and  Bandon 
Company,  but  also  a  working  agreement  between  the  Cork 
and  Bandon  Company  and  the  West  Cork  Company,  and  it 
appears  that  those  two  companies  are  unable  to  agree  as  to  the 
terms  on  which  those  two  lines  should  be  worked  by  the  Cork 
and  Bandon  Company,  there  being  a  fundamental  diffisrence 
between  them  on  the  question  of  whether  the  numagement  of 
the  joint  line  should  be  exclusively  by  the  Cork  and  Bandon 
Company,  or  whether  it  should  be  vested  in  a  joint  committee 
on  which  the  Boards  both  of  the  West  Cork  Company  and  of 
the  Cork  and  Bandon  Company  should  be  represented.  That 
would  be  best  certainly  in  the  public  interests,  because  it 
appears  that  from  those  two  lines  being  managed  by  different 
companies  great  inconvenience  is  caused  to  passengers,  altfaougli 
we  must  say,  with  regard  to  the  statements  made  by  Mr. 
McCarthy  Downing  yesterday,  that  for  two  companies  to 
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emae  such  inconvenience  as  he  described  to  passengers  travel- 
ling between  Dunmanway  and  Cork  is  directly  contrary  to  the 
provisions  of  the  Railway  Traffic  Act  of  the  year  1854,  and 
this  Court  has  been  given  power  upon  application  made  to  it  to 
enforce  compliance  on  the  part  of  railway  companies  with  the 
provisions  of  that  act. 

But  even  if  no  working  agreement  can  be  made  between  the 
Cork  and  Bandon  and  the  West  Cork  it  would  still  be  best  for 
the  Ben  Valley  Company  to  have  a  working  agreement  with 
the  Cork  and  Bandon  Company,  because  the  Cork  and  Bandon 
Company  could  carry  the  traffic  of  the  Hen  Valley  Company 
to  and  firom  Cork  over  the  line  of  the  West  Cori^  Company, 
the  intermediate  line,  under  running  powers  given  by  the  Hen 
VaUey  Act ;  but  then  the  Cork  and  Bandon  Company  are  not 
prepared  to  work  the  line  of  the  Hen  Valley  Company,  and  to 
trust  to  carrying  the  through  traffic  over  the  line  of  the  West 
Cork  Company,  under  the  running  powers  given  by  the  Hen 
Valley  Act,  because  they  say,  as  we  understand  themj^  that 
they  would  have  to.  pay  tolls  to  the  West  Cork  Company,  of 
which  the  amounts  would  be  fixed  by  arbitration.  Unless  they 
can  also  make  a  working  agreement  with  the  West  Cork  Com- 
pany they  decline  to  make  one  with  the  Hen  Valley  Company; 
and  the  Hen  Valley  Company  therefore,  being  unable  to  make 
a  working  agreement  with  the  Cork  and  Bandon  Company, 
have  made  this  working  agreement  with  the  West  Cork  Com- 
pany, as  the  next  best  thing  which  it  was  in  their  power  to  do. 

Now,  as  fitr  as  the  agreement  itself  is  concerned,  there  is  no 
objection  to  any  of  the  articles  in  it,  with  the  single  exception 
of  the  one  purporting  to  entitle  the  West  Cork  Company  to 
transfer  the  right  of  working  the  Hen  Valley  Railway  to  another 
company  at  some  future  time;  and  under  ordinaiy  circumstances 
I  think  we  should  be  justified,  indeed  it  would  be  our  duty 
almost,  to  require  that  the  two  parties  should  enter  into  a  firesh 
agreement,  leaving  out  au  article  of  that  kind;  but  we  are 
unwilling,  seeing  that  the  time  it  would  take  to  make  a  new 
agreement  might  involve  the  non-completion  of  the  railway 
within  the  necessary  time,  on  that  sole  ground  to  refuse  to 
approve  the  agreement. 
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Then  with  regard  to  the  parties  to  the  agreement,  no  objec- 
tion, of  course,  is  made  as  &r  as  regards  the  Hen  Valley  Com- 
pany being  one  of  those  parties,  but  objection  is  made  to  the 
agreement  on  the  ground  that  the  other  party  to  it  is  the  West 
Cork  Company;  and  the  reason  why  objection  is  made  to  the 
West  Cork  Company  being  a  party  to  the  agreement  is  that 
their  circumstances  are  so  embarrassed  that  they  are  unable  to 
pay  a  dividend  on  their  capital,  and  also  are  unable  with  their 
existing  resources  to  keep  their  line  in  proper  repair;  and  it  is 
not  likely,  it  is  said,  that  they  will  efficiently  work  another  line 
when  they  are  unable  to  work  their  own  line  properly.  Now, 
even  if  we  admit  everything  that  is  said  on  that  side  of  the 
question,  there  still  remain  certain  advantages  which  the  West 
Cork  Company  have  over  any  other  company  who  could  com- 
pete for  the  working  of  the  Ilen  Valley  Railway,  setting  aside 
the  Cork  and  Bandon  Company.  Their  line  adjoins  the  line 
of  the  Hen  Valley  Company,  and  they  have  a  rolling  stock 
to  which  the  small  addition  that  would  be  required  could  pro- 
bably be  made  without  any  great  difficulty.  And  with  regard 
to  what  has  been  said  about  their  not  keeping  their  own  line  in 
repair,  if  from  that  we  are  meant  to  infer  that  they  would  be 
unable  to  keep  the  Ilen  Valley  line  in  repair,  it  must  be  remem- 
bered that  the  cases  are  not  precisely  similar,  because  the  Ilen 
Valley  Company  under  this  agreement  would  have  the  power 
of  insisting  upon  their  line  being  kept  in  proper  repair  by  the 
West  Cork  Company;  and  if  there  were  any  difference  between 
them  and  the  West  Cork  on  the  subject  they  would  go  to  arbi- 
tration, and  would  insist  on  the  line  being  kept  in  proper  repair. 
Under  all  those  circmnstances,  we  think  that  the  objections  to 
the  West  Cork  Company  being  a  party  to  this  agreement  are 
not  sufficient  to  prevent  our  confirming  the  agreement,  and 
therefore  we  shall  confirm  it. 

There  will  be  no  costs  given  on  either  side. 


[Solicitors  for  the  applicants :  Norton,  Rose,  Norton  tf  Bretoer, 
Solicitor  for  the  Cork  and  Bandon  Railway  Company:  ^. 
BarrotoeSy  Sharkey.] 
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The  Southsea  and  Isle  of  Wight  Steam  Febry  Compant    May  4, 6, 8, 

31, 
V.  1876. 


The  London  and  South  Western  Railway  Company 

AND 

The  London,  Brighton   and    South   Coast   Railway 

Company. 

Steamboat  Traffie — Undue  Preference—Railway  and  Canal  Traffic  Act,  1864, 
i.  2'~Regulation  of  Railwaye  Aet,  1868,  t,  16  (')• 

The  S.  Steamboat  Companj  and  the  R.  Steamboat  Company  respectiyelj  owned 
passenger  steamboats  plying  between  S.  and  R.,  and  the  B.  and  S.  W.  Railway 
Companies  carried  passengers  by  their  own  lines  to  S. ;  and  having  entered  into 
a  traffic  arrangement  with  the  K.  Steamboat  Company  that  their  vessels  should 
nm  between  S.  and  R.  in  connection  with  the  lines  of  the  railway  companies, 
iBsaed  through  tickets  to  passengers  from  places  on  their  lines  to  R.,  available  by 
the  boats  of  the  R.  Steamboat  Company,  to  the  exclusion  of  the  boats  of  the  S. 
Steamboat  Company. 

Held,  that,  under  the  circumstances,  this  arrangement  did  not  amount  to  an 
undue  preference  of  the  R.  Steamboat  Company. 

The  S.  Steamboat  Company  alleged  that  the  fares  charged  by  the  railway 
companies  in  respect  of  the  part  of  the  journey  performed  on  the  steamboats  of 
the  B.  Steamboat  Company  were  unreasonably  high. 

Held,  that  this  was  a  question  which  could  not  be  raised  by  the  S.  Steamboat 
Company  against  the  railway  companies. 

This  was  an  application  under  the  2nd  section  of  the  Railway 
and  Canal  Traffic  Act,  1854  (^).  The  applicants,  the  Southsea 
and  Isle  of  Wight  Steam  Ferry  Company,  Limited  (herein- 
after called  the  Ferry  Company),  as  well  as  a  rival  company, 
by  name  the  Fort  of  Portsmouth  and  Ryde  United  Steam 
Packet  Company,  Limited  (hereinafter  called  the  Packet  Com- 
pany), ran  steamboats  carrying  passengers  between  Southsea 
and  Ryde.  The  defendants,  the  London  and  South  Western 
Railway  Company  and  the  London,  Brighton  and  South  Coast 

(»)  A  nte.  Vol.  I.  p.  3.  (•)  Ante,  Vol.  I.  p.  1. 
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1876.        Railway  Company^  had  a  joint  terminus  at  Portsmoutli,  con* 

SouTHSEA     nected  by  a  tramway  with  Southsea.     By  arrangement  with 

^^WioOT°'   the  Packet  Company,  the  defendant  companies  issued  through 

Steam       tickets  from  London  and  other  places  on  their  lines  to  Ryde 
Fekbt  Co.  .  '^  , 

V.  and  other  places  in  the  Isle  of  Wight  at  an  aggregate  sum, 

AND  South    including  fares  for  the  passage  between  Southsea  and  Ryde, 

Wmtkbn     ivhich  were  available  only  by  the  boats  of  the  Packet  Company. 

AND  The  railway  companies,  after  deducting  the  &res  paid  to  the 

Briohton     Packet  Company,  divided  the  simis  received  for  such  through 

Coast  By  ^   traffic,  and  the  through  passengers  were  allowed  to  travel  on 

either  of  their  lines  with  the  same  ticket.  The  railway 
companies  charged  to  the  public  and  paid  to  the  Packet 
Company  for  the  passage  between  Southsea  and  Ryde  1«.  2d. 
and  lOd.  for  single  journeys,  first  and  third  class  respectively, 
and  double  this  amount  for  return  tickets,  while  the  &re8  charged 
by  the  Ferry  Company  were  4d,  for  the  single  journey  and  6d, 
for  return  tickets,  and  the  fares  charged  by  the  Packet  Company 
for  local  traffic  were  no  higher. 

The  Ferry  Company  alleged  that  they  had  applied  to  the 
railway  companies  for  through  rates  and  that  these  had  been 
refiised  them;  and  they  contended  that  the  arrangement 
between  the  railway  companies  and  the  Packet  Company, 
and  the  refusal  of  the  railway  companies  to  enter  into  a  similar 
arrangement  with  the  applicants,  was  an  undue  preference  of 
the  Packet  Company  to  the  prejudice  of  the  Ferry  Company, 
and  also  to  the  prejudice  of  the  public,  who  would  otherwise  be 
conveyed  by  the  Ferry  Company  at  a  cheaper  rate  than,  under 
existing  circumstances,  they  were  compelled  to  pay  for  the 
passage  between  Southsea  and  Ryde;  and  they  asked  for  an 
order  enjoining  the  London  and  South  Western  Railway 
Company  and  the  London,  Brighton  and  South  Coast  Railway 
Company  to  desist  from  giving  such  undue  preference  to  the 
Packet  Company,  and  not  to  subject  the  Ferry  Company  or 
the  public  to  any  undue  prejudice  in  respect  of  the  conveyance 
of  passengers  from  Southsea  to  Ryde.  They  also  asked  for  an 
order  allowing  certain  through  rates  proposed  by  them  which 
the  railway  companies  had  refused,  but  this  part  of  their  appli* 
cation  was  abandoned  at  the  hearing.     The  railway  companies 
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stated  in  their  answer  tliat  tliej  had  no  control  over  the        1876. 
management  of  the  Packet  Company  or  their  boats^  or  the     Southssa 

^^  A  w¥^  Tat  IB  o V 

&re8  charged  by  them,  and  that  they  paid  over  to  the  Packet      wioht 
Company  the  whole  of  the  sums  received  by  them  in  respect    j-f^gy  co. 
of  the  passage  between  Southsea  and  Byde,  such  sums  being  v* 

J-iON  D0]N 

inclusive  of  all  charge  for  the  luggage  of  the  passengers;  and    and  South 

they  allied  that  the  boats  of  the  Ferry  Company,  by  reason      j^y,  co, 

of  their  size,  construction  and  character,  were  not  adapted  or     jj^^^i 

competent  to  carry  on  a  continuous  and  regular  service  of  a    Bbiohton 
1  i  1  r.1  -iT^-i       -AjiD  South 

proper  character  for  passengers  between  oouthsea  and  Kyde,  Coast  By.  Co. 

and  they  submitted  that  they  had  not  given  any  undue  prefer- 
ence to  the  Packet  Company  to  the  prejudice  of  the  applicants 
or  of  the  public,  and  that  the  applicants  were  not  entitled  to 
complain  of  any  such  preference;  and  further,  that  the  16th 
section  of  the  Regulation  of  Railways  Act,  1868,  did  not  apply 
to  the  case  and  that  they  had  not  violated  the  provisions  of 
that  section. 

Herschelly  Q.C.,  and  J.  Anstie  appeared  for  the  applicants. 

Hon.  A.  Thesiger^  Q.C.,  and  Jeunt  for  the  defendants,  cited 
Napier  v.  The  Gla$gow  aud  South  Western  Railway  Com'- 
pany  {})  to  support  their  contention  that  there  cannot  be  an 
undue  preference  by  a  railway  company  with  respect  to  some- 
thing which  is  done  beyond  the  limits  of  their  line,  and  also 
Baxendale  v.  The  Great  Western  Railway  Company  (*),  God- 
dard  v.  The  London  and  South  Western  Railway  Company  ('), 
and  Baxendale  v.  The  North  Devon  Railway  Company  (^). 

Herschelly  Q.C.,  in  reply,  cited  Parkinson  v.   The  Great 
Western  Railway  Company  (*). 

The  Court  delivered  the  following  judgment : — 
The  Southsea  and  Isle  of  Wight  Steam  Ferry  Company  and  the 
Portsmouth  and  Ryde  Steam  Packet  Company  are  two  steamboat 

0)  Ante,  Vol.  I.  p.  292.  (*)  Id.  p.  180. 

(•)  Id.  p.  202.  (*)  Id.  p.  280. 

(»)  Id.  p.  308. 
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1876.        companies  carrying  passengers  between  Southsea  and  Ryde,  and 

SouTHSBA     the  Brighton  Bailwaj  Company  and  the  South  Western  Railway 

^^iGHT°^   Company,  desirous  of  providing  for  the  continuous  conveyance 

Steam       between  their  joint  terminus  at  Portsmouth  and  the  Isle  of  Wight 
Febbt  Co 

r.  of  through  passengers  to  and  from  London  and  other  stations  on 

AND^uTH  ^cir  lines,  have  a  traffic  arrangement  with  the  Steam  Packet 

Western  Company  that  their  vessels  shall  run  between  Southsea  and 

AKD  Ryde  in  connexion  with  the  railways,  and  that  the  railway 

Brighton  companies  shall  book  through  passengers  and  their  luggage  at 

Co!1jbt^ByOo  ^^  ^g^'^g^*®  S^^  or  charge  for  the  whole  distance.      The 

through -tickets  so  issued  are  available  only  by  the  vessels  of 
the  Packet  Company,  the  railway  companies  refusing  to  book 
through  by  the  vessels  of  the  Ferry  Company.  This,  the  Ferry 
Company  say,  interferes  with  their  profits,  and  subjects  them  to 
an  undue  prejudice,  and  they  apply  for  an  injunction  under  the 
2nd  section  of  the  Act  of  1854.  Further,  they  say  that  the 
portion  of  the  through  fares  attributed  to  the  sea  route  greatly 
exceeds  the  rates  charged  by  the  Packet  Company  to  persons 
who  have  not  through  tickets,  and  that  the  monopoly  of  the 
through  traffic  is  used  to  lower  the  sea  &res  for  the  class  of 
traffic  by  sea  which  the  Ferry  Company  could  carry  as  competing 
traders  were  it  not  that  the  low  &res  for  this  local  traffic,  which 
in  the  case  of  the  Packet  Company  are  compensated  to  them  by 
the  profits  on  their  portion  of  the  through  fiires,  are  so  unre- 
munerative  that  all  competition  on  this  paiidcular  line  by  sea  is 
extinguished  and  driven  ofil  Neither  railway  company  have 
steamboat  powers  to  run  to  the  Isle  of  Wight^  and  the  case 
does  not  come  within  section  16  of  the  Regulation  Act  of  1868, 
which  obliges  railway  companies  conducting  a  steam  navigation 
to  convey  all  persons  by  their  vessels  equally  and  after  the  same 
rate.  But  that  section  is  referred  to  as  showing  the  restrictions 
which  are  put  upon  railway  companies  exercising  powers  to 
engage  in  a  sea  service  in  combination  with  their  railways,  and 
the  Ferry  Company  claim  to  have  the  benefit  of  any  like  safe- 
guards which  Parliament  may  have  made  applicable  to  the 
working  of  arrangements  such  as  that  of  which  they  complain. 
Upon  the  question  of  undue  preference  and  prejudice,  it 
appears  that  the  arrangement  between  the  two  railway  com- 
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panies  and  the  Packet  Company,  by  which  a  through  service  is         1876. 
given  and  only  one  charge  made  to  the  passenger,  has  existed  for     southsea 
many  years.     The  arrangement  is  a  verbal  one,  and,  according   '^wioot^' 
to  Mr.  Scott  and  Mr.  Knight,  the  general  managers  of  the     ^^''^^^^ 
railways,  the  Packet  Company  have  no  exclusive  right  under  it,  v. 

nor  any  bias  or  feeling  in  their  favour  on  the  part  of  the  railway    ^^d  South 
companies,  who  wish  only  to  procure  the  best  boats  that  can  be     ^^^q?^ 
had  for  carrying  passengers  between  Southsea  and  Kyde ;  and         and 
Mr.  Knight  added  that,  all  things  being  equal  with  reference  to     Bbiohton 
the  question  of  accommodation,  through  booking  by  the  boats  c^t Rt!co. 
of  the  Ferry  Company  would  at  once  be  given.    But  the  railway 
companies  say  that  the  boats  of  the  Ferry  Company  are  not  equal 
to  the  boats  of  the  Packet  Company,  and  are  not  in  size,  power, 
and  construction  adapted  to  carry  on  a  continuous  and  regular 
service  of  a  proper  character  for  passengers  between  Southsea 
and  Ryde;  and  that  as  the  railway  companies  incur  a  responsi- 
biUty  beyond  the  limits  of  their  railways  by  booking  to  an 
ulterior  point,  they  give  no  undue  preference,  nor  protect  them- 
selves more  than  is  reasonable,  if  they  deal  only  with  carriers 
able  to  deliver  traffic  entrusted  to  them  with  speed,  safety,  and 
punctuality. 

The  Ferry  Company  commenced  nmning  in  1873,  and  has 
four  screw  vessels  averaging  96  feet  long,  gross  tonnage  61  tons, 
horse-power  28,  and  a  space  accommodation  for  158  passengers. 
The  vessels  are  duly  certified  as  able  to  ply  with  safety  between 
the  mainland  and  the  Isle  of  Wight,  and  as  fit  also  to  carry 
passengers,  and  the  number  of  persons  they  carried  last  year 
was  130,000.  But  Mr.  Scott  and  Mr.  Knight  say  that,  how^ 
ever  fit  the  vessels  may  be  for  local  traffic,  they  are  not  suited 
to  railway  through  traffic,  which  requires  room  to  be  found  on 
board  for  luggage  as  well  as  passengers,  and  that  in  rough 
weather  they  roll  so  considerably  that  complaints  would  be 
made  of  the  discomforts  and  annoyances  of  the  passage.  For 
this  particular  traffic  Mr.  Scott  and  Mr.  Knight  consider  them 
to  be  decidedly  inferior  to  the  boats  of  the  Packet  Company, 
which  are  eight  in  number,  all  paddle  steamers,  and  which, 
though  not  by  any  means  of  the  best  class  or  so  good  as  the 
railway  general  managers  would  wish  to  see  running,  are  still 

VOL.  11. — 2.  A  A 
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^876.  steadier  and  larger  than  the  screws,  averaging  141  feet  long, 

SouTHSEA  120  tons  gross  tonnage,  60  horse-power,  and  a  carrying  capacity 

Wight  equal  to  296  passengers.     Independent  evidence  to  the  same 

Febey  Co  ^ff^ct  was  given  both  as  to  the  relative  merits  of  the  two  sets  of 

^-  boats,  and  also  as  to  those  of  the  Ferry  Company  being  wanting 

AND  South  in  some  of  the  conditions  of  fitness  for  the  kind  of  traffic  carried 

Rt.  Co.  ^7  ^^^  railway  companies.      Under  these  circumstances  the 

AND  respondents  have,  we  think,  justified  themselves  fi"om  the  impu- 

Brighton  tation  of  showing  undue  preference  by  their  arrangement  with 

Ajju  South 

Coast  Ky.  Co.  the  Packet  Company,  and  we  shall  only  suggest  that  passengers 

with  through  tickets  and  no  luggage  shall  have  the  option  at 
their  own  risk  of  crossing  if  it  suits  them  by  the  boats  of  the 
Ferry  Company,  the  railway  companies  in  such  cases  accounting 
to  the  Ferry  Company  for  what  they  have  received  for  the  sea 
transit.  At  present,  if  a  railway  passenger  with  a  through 
ticket  walks  on  board  the  boat  of  the  wrong  company,  the  other 
boat  company  receives  firom  the  railway  companies  the  sea 
portion  of  the  through  fare  just  the  same,  while  the  passenger 
is  called  upon  to  pay  a  second  time  for  his  passage  across. 

As  to  the  second  head  of  complaint,  we  doubt  our  power  of 
entertaining  it,  except  so  fiir  as  it  raises  a  question  of  the 
reasonableness  of  the  sum  attributed  to  the  sea  portion  of  the 
whole  distance  traversed.  Ordinary  steamboat  undertakings 
are  not  under  our  control,  and  the  laws  for  securing  equality  of 
treatment,  and  the  transmission  of  traffic  at  reasonable  charges, 
do  not  apply  to  carriers  at  sea  not  being  railway  companies,  or 
in  closer  alliance  with  them  than  is  the  case  here.  It  appears 
that  the  part  of  the  one  payment  for  the  whole  distance  which 
belongs  to  the  Packet  Company  is  first  class  Is*  2d,  single  journey, 
and  2s,  4<f.  return  or  double  journey,  and  second  and  third  classes 
10 J.  single,  and  Is,  8d,  return.  These  were  also  the  old  local 
rates,  but  when  the  Ferry  Company  was  established  in  1873,  and 
competition  for  the  open  or  local  traffic  ensued,  the  Packet  Com- 
pany reduced  its  local  rates  to  first  class  9d,  single  and  Is,  return, 
and  second  and  third  classes  6d,  single  and  9d,  return,  these 
rates,  moreover,  including  a  toll  of  two  or  three  pence  to  the 
Byde  Pier  Company,  which  is  an  extra  charge  to  the  through 
passenger  by  railway.    Thus,  such  a  passenger  taking  a  through 
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ticket  pays  for  liis  sea  transit  a  sum  largely  exceeding  what  he         1876. 

would  pay  if  he  used  the  steamboat  without  also  using  the  rail-     southbea 

way,  or  if  he  booked  by  the  railway  as  far  as  its  terminus  and   -^^^isi^^  op 

then  re-booked  by  the  boat,  and  the  difference  certainly  seems       Steam 

Ferby  Co 
more  than  can  be  accounted  for  by  what  may  be  allowed  to  the  v. 

Packet  Company  as  consideration  for  conveying  luggage  free    and  South 
and  for  meeting  the  trains.     The  railway  companies  say  in     Western 
their  answer  that  they  have  no  control  over  the  management         and 
of  the  Packet  Company  or  over  their  boats,  or  over  the  fares     Brighton 
charged  in  respect  thereof,  but  they  book  through  by  them  ;  and  ^^  ^r^^co 
if  in  consequence,  as  they  argue  on  the  preceding  question  of 
who  should  be  their  agents,  they  have  a  continuing  liability  up 
to  the  point  of  final  delivery,  it  does  not  lessen  that  liability 
that  the  question  has  reference  not  to  delays  in  conveying  the 
passenger,  or  to  damage  to  his  luggage,  but  to  the  reasonable- 
ness of  the  sum  charged  him  for  his  passage.     However,  this 
is  a  consideration  which  relates  rather  to  what  under  certain 
circumstances  a  railway  company  is  bound  to  do  for  its  pas- 
sengers.    We  do  not  think  we  can  treat  the  allegation  that  the 
railway  passenger  pays  more  for  his  transit  by  sea  than  he 
should  in  &imess  be  charged  as  a  question  between  the  Ferry 
Company  and  the  railway  companies,  and  we  must  decline 
therefore,  on  the  application  before  us,  to  make  an  order  upon 
the  railway  companies  to  charge  no  more  than  a  reasonable 
amount  in  their  through  &res  for  the  boat  service,  regard  being 
had  to  the  fares  charged  by  the  Packet  Company  to  their  other 
passengers.     This  is  not  a  case  in  our  opinion  in  which  costs 
should  be  given. 

[Solicitors  for  the  applicants:  WaUrhouse  §•  Winterbotham. 

Solicitors  for  the  London  and  South  Western  Railway  Com- 
pany: Bircham  Sf  Co. 

Solicitors  for  the  Brighton  Company:  Norton,  Rose,  Norton, 
Sf  Brewer,^ 
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RUNNING  POWERS. 


May  16,  16,  ThE  SoUTH  DeVON  RAILWAY  COMPANY 

17.  18, 
June  20,  ^' 

1876.  The  Devon  and  Cornwall  Ra^ilway  Company. 

The  London  and  South  Western  Railway  Company 

r. 

The  South  Devon  Railway  Company  and  The  Great 
AVestern  Railway  Company,  The  Bristol  and 
Exeter  Railway  Company,  The  South  Devon  Rail- 
way Company  and  the  Cornwall  Railway  Com- 
pany. 

The  Cornwall  Railway  Company  and  The  Great  West- 
ern Railway  Company,  The  Bristol  and  Exeter 
Railway  Company  and  The  South  Devon  Railway 
Company 

V. 

The  Devon  and  Cornwall  Railway  Company. 

Bemuneration  for  Running  Powers — Alteration  of  Broad  Qayge  Line^Mtle* 
age  Division  —  Tolls —  Construction  of  Special  Act — Delay — Interest — 
Fixing  Bates^ Reference  under  Board  of  Trade  Arbitrations,  Jf'e,  Act, 
1874,  s.  e^Bevision, 

A  narrow  gange  railwaj  companj  which  joined  the  line  of  a  broad  gauge  com- 
pany were,  under  varloas  Acts  of  Parliament,  possessed  of  the  right  to  reqnire 
the  latter  to  laj  down  a  third  rail,  so  as  to  render  their  line  capable  of  carrying 
narrow  gange  traffic,  and  to  enable  the  narrow  gaage  company  to  ran  over  the 
broad  gange  company's  lines  into  their  own  stations  at  P.,  the  terms  for  the  con- 
stmction  and  the  terms  for  the  user  of  the  additional  rail,  in  case  of  disagreement, 
to  be  settled  by  the  Board  of  Trade. 

The  broad  gange  company  contended  that,  under  the  words  of  the  proTisions 
contained  in  the  above-mentioned  acts,  the  terms  as  to  constrnction  and  naer  were 
to  be  separate  and  cnmnlative. 

Held,  that  the  whole  snbject  of  terms  and  their  incidence  was  left  to  be  settled 
in  any  way  that  circnmstances  might  reqnire  ;  and,  considering  that  the  Board  of 
Trade  had  power  nnder  the  original  acts  of  the  bioad  gange  company  (or  their 
predecessors),  in  the  interests  of  the  public,  to  compel  them  to  add  a  rail  for 
narrow  gange  traffic,  and  that  the  farther  powers  oyer  the  line  granted  to  the 
narrow  gauge  company  were  in  lieu  of  a  scheme  for  a  separate  route  into  P.,— 
Held,  that  the  broad  gauge  company  were  not  in  so  good  a  position  as  they  would 
have  been  had  they  at  the  outset  had  unconditional  possession  of  their  district, 
and  been  required  to  cede  running  powers  to  a  competitiye  company  and  add  to  a 


Rt.  Co.,  &a 
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line  not  constrncted  with  any  such  prospect;  and,  that  the  claim  to  receiye  inte-  1876. 

rest  and  tolls  as  a  twofold  consideration  ought  not  to  be  entertained,  bnt  that  the  rr        l~ 
right  mode  of  paying  the  broad  gaago  company  for  the  extra  rail  and  nse  of  their        -n^  qq 
line  was  by  a  mileage  diyision  of  traffic  receipts,  their  proportion  of  snch  receipts  9. 

being  guaranteed  by  the  running  company  to  amount  to  not  less  than  5  per  cent.  Devon  and 
per  annum  upon  their  expenditure  in  respect  of  the  extra  rail  and  a  sum  equal  to  -b^^^'^^^ 
8  per  cent,  per  annum  thereon  in  respect  of  maintenance. 

Except  as  regarded  local  traffic,  the  running  company  were  allowed  to  fix  the 
rates  at  which  they  carried,  the  owning  company  having  power  to  demand  a 
reference  to  arbitration,  pending  which  the  disputed  rates  were  to  remain  in  force. 

Taking  into  account  that  much  of  the  traffic  would  be  carried  for  long  distances, 
a  general  deduction,  at  the  rate  of  27|  per  cent,  was  allowed  for  working  expenses. 

The  owning  company  having,  owing  to  the  delay  of  the  running  company, 
incurred  their  expenditure  unnecessarily  early,  the  running  company  were  ordered 
to  pay  interest  at  5  per  cent,  upon  such  expenditure  during  the  delay. 

The  amount  of  the  outlay  upon  the  additional  rail  being  disputed,  the  Court 
ordered  the  accounts  to  be  checked  by  the  engineers  of  both  companies,  disputes  as 
to  amounts  to  be  referred  to  an  independent  engineer,  to  be  appointed  by  the 
Commissioners  in  default  of  agreement,  and  disputes  in  principle,  as  to  what 
outlay  was  incurred  in  respect  of  the  additional  rail,  to  be  referred  to  the  Com- 
missioners. 

It  appearing  possible  that  the  relative  position  of  the  companies  might  become 
altered,  the  decision  was  made  subject  at  any  time  after  the  expiration  of  three 
years  to  revision,  upon  the  application  of  any  of  the  companies  interested. 

This  was  a  reference  under  the  Board  of  Trade  Arbitrations, 
&c.  Act,  1874,  Part  II.  sect.  6(*). 

The  Devon  and  Cornwall  Kailway  Company,  a  narrow  gauge 
line,  communicating  with  the  system  of  the  London  and  South 
Western  Railway  Company  at  one  end,  viz.,  at  Yeoford,  at  the 
other,  viz.,  at  Lidford,  joined  a  branch  of  the  broad  gauge 
system  of  the  South  Devon  Railway  Company. 

The  South  Devon  Railway  was  worked  by  the  Great 
Western  Railway  Company,  and  formed  a  link  in  the  broad 
gauge  system  from  London  to  and  beyond  Plymouth. 

A  short  distance  east  of  Plymouth,  at  Laira  Junction,  the 
South  Devon  Company's  main  line  bifurcated,  one  branch 
running  to  their  Sutton  Harbour  station,  and  the  other  to 
their  Mill  Bay  station  at  that  place.  They  also  owned  a  short 
loop  line  connecting  their  railway,  at  a  point  on  the  Mill  Bay 
branch,  with  the  broad  gauge  line  of  the  Cornwall  Railway. 
The  Cornwall  Railway  was  leased  for  1,000  years  to  the  Great 
Western,  Bristol  and  Exeter,  and  South  Devon  Railway  Com- 
panies (called  the  *' Associated  Companies").     It  extended  from 

(*)  Ante  J  p.  1. 
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1876.        its  point  of  junction  with  the  South  Devon  Company's  loop 

SotJTH  Devon  line  above   mentioned,  through  Keyham  Junction  (where  it 

i  joined  a  branch  to  the  Keyham  Dockyard  belonging  to  the 

Devon  and    government),  to  Falmouth. 
Cornwall     o  /' 

Ky.  Co.,  &c.  The  Devon  and  Cornwall  Railway  Company  had  running 
powers  (a  narrow  gauge  line  having  been  provided  as  herein- 
after mentioned)  from  Lidford  on  to  the  South  Devon  Com- 
pany's line  at  Marsh  MUls  Junction,  through  Laira  Junction, 
and  thence,  first,  along  the  Sutton  Harbour  branch  to  a  point 
where  a  short  line  of  their  own,  called  the  Friary  branch,  led 
to  their  Friary  station  in  Plymouth;  secondly,  along  the 
Mill  Bay  branch  to  the  loop  line,  over  the  loop  line  to  the 
Cornwall  line,  and  a  few  yards  along  the  Cornwall  line  to 
a  point  where  a  short  line  of  their  own,  called  the  Devonport 
branch,  led  to  their  station  at  Devonport;  and,  thirdly,  over 
the  Mill  Bay  branch  and  the  loop  line,  and  along  the  Cornwall 
line  to  a  point  ten  chains  north  of  Keyham  Junction.  The 
last-mentioned  powers  were  only  to  be  used  by  the  Devon  and 
Cornwall  Company  for  the  purpose  of  carrpng  government 
traffic.  The  manner  in  which  the  mutual  rights  and  liabilities 
of  the  companies,  parties  to  the  present  applications,  in  respect  of 
the  above-mentioned  running  powers,  had  arisen,  was  as  ibUows : 
The  South  Devon  and  Tavistock  Railway  Company  were, 
by  the  South  Devon  and  Tavistock  Railway  Act,  1854,  autho- 
rized to  construct  a  broad  gauge  line  from  a  point  of  junction 
with  the  South  Devon  main  line  at  Marsh  Mills  to  Tavistock. 
The  30th  section  of  that  act  provided  as  follows : — "  If  at  any 
time  it  shall  be  made  to  appear  to  the  Board  of  Trade  to  be 
requisite  for  the  public  service,  the  company  (meaning  the 
South  Devon  and  Tavistock  Company),  shall,  on  the  require- 
ment of  that  Board,  lay  down,  or  permit  to  be  laid  down,  on  aU 
or  any  part  of  the  line  hereby  authorized,  an  additional  rail  or 
rails  for  the  passage  of  engines  and  carriages  adapted  to  the 
narrow  gauge  over  the  same,  and  it  shall  be  lawful  for  the  said 

• 

Board  to  make  such  order  and  direction  relative  to  the  cost  of 
laying  and  maintaining  such  additional  rail,  and  the  charges  to 
be  made  for  the  use  thereof^  as  the  circumstances  of  the  case 
may  require." 
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The    South    Devon   and    Tavistock    RaUway   Act,   1858,  1876^ 

empowered  the  South  Devon  Company  to  take  a  lease  of  the  South  Devon 
last-mentioned  railway,  but  sect.  4  provided  that  such  lease  '^ 

should  be  without  prejudice  to  the  above  section ;  and  "  that,  Devon  and 
notwithstanding  any  such  lease,  in  case  an  additional  rail  or  Kt.  Co.,  &c. 
additional  rails  adapted  to  the  narrow  gauge  shall,  upon  the 
requirement  of  the  Board  of  Trade,  be  laid  down  on  all  or  any 
part  of  the  line  of  the  company,  any  company  who  shall  have 
a  line  upon  the  narrow  gauge  connecting  or  communicating 
with  the  line  of  the  company,  shall,  notwithstanding  such  lease, 
have  the  right  to  run  over  and  use  the  said  last-mentioned  line, 
or  any  part  thereof,  on  payment  of  such  consideration  (having 
regard  to  the  cost  of  laying  down  and  maintaining  such 
additional  rail  or  rails  if  the  same  shall  be  done  by  the  com- 
pany), and  on  such  terms,  and  subject  to  such  conditions,  as 
shall  be  agreed,  or  as,  failing  such  agreement,  shall,  on  the 
application  of  such  company,  be  settled  and  adjusted  by  the 
said  Board  of  Trade." 

The  line  of  the  South  Devon  and  Tavistock  Company  was 
leased  to  and  their  undertaking  subsequently  amalgamated  with 
the  South  Devon  Company. 

The  Launceston  and  South  Devon  Railway  Company  were, 
by  the  Launceston  and  South  Devon  Railway  Act,  1862, 
authorized  to  construct  a  broad  gauge  railway,  part  of  which 
extended  from  a  junction  with  the  South  Devon  and  Tavistock 
Railway  at  Tavistock  to  Lidford. 

Sect.  34  of  this  act  contained  terms  as  to  laying  a  rail  at  the 
requirement  of  the  Board  of  Trade,  and  permitting  narrow 
gauge  companies  to  exercise  running  powers,  similar  to  those 
contained  in  the  sections  above  set  forth. 

The  Launceston  and  South  Devon  Railway  Company  were 
also  amalgamated  with  the  South  Devon  Company. 

The  Devon  and  Cornwall  Railway  Company  (originally  called 
the  Okehampton  Railway  Company),  under  successive  Acts  of 
Parliament  had  been  authorized  to  construct  a  narrow  gauge 
line  from  a  junction  with  the  South  Western  system  at  Yeoford, 
through  Okehampton,  to  a  junction  at  Lidford  with  the  South 
Devon  Company^s  line  between  Tavistock  and  Lidford.     Id 
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1876.         1862  they  promoted  a  bill  for  the  construction  of  a  system  of 

South  Devon  new  lines  extending  to  Plymouth  and  Devonport.     This  was 

^\^'       opposed  by  the  South  Devon  Company,  or  their  predecessors, 

Devon  AND    ^^d  abandoned,  the  following   section  being  inserted  in  the 
Cornwall  .  °  ° 

Ry.  Co.,  &c.    South  Devon  Railway  Act,  1865  : — 

Sect.  35.  "  The  Company"  (i.  e.  the  South  Devon  Company) 
"  shall,  on  the  application  of  the  Okehampton  Railway  Com- 
pany, and  on  their  undertaking  to  comply  with  the  terms  and 
conditions  to  be  imposed  in  default  of  agreement  by  the  Board 
of  Trade  as  hereinafter  mentioned,  at  or  before  the  opening  for 
traffic  of  the  Okehampton  Railway  to  Lidford,  lay  down  on 
the  South  Devon  and  Tavistock  Railway,  and  on  the  portion 
of  the  South  Devon  Railway  between  the  junction  therewith  of 
the  South  Devon  and  Tavistock  Railway  and  the  station  of  the 
company  at  Mill  Bay,  Plymouth,  and  in  and  through  that 
station  and  also  on  the  Sutton  Harbour  Branch  Railway  of  the 
South  Devon  Railway,  and  in  and  through  the  station  at 
Sutton  Harbour,  Plymouth,  an  additional  rail  or  rails  for  the 
passage  of  engines  and  carriages  adapted  to  the  narrow  gauge 
over  and  in  and  through  the  same  respectively,  and  the  company 
shall  also,  on  the  like  application,  and  within  the  like  period, 
provide  at  the  said  respective  stations,  or  in  some  other  con- 
venient place  or  places  to  be  approved  by  the  Board  of  Trade, 
such  additional  buildings,  works  and  conveniences  as  the  said 
Board  shall  consider  to  be  necessary  for  the  proper  accommoda- 
tion of  the  traffic  on  the  narrow  gauge;  and  any  company  who 
shall  have  a  line  upon  the  narrow  gauge  connected  with  the 
said  railways  and  portion  of  railway  respectively,  shall  have  the 
right  to  run  over  and  use  the  said  railways  and  portion  of 
railway  and  the  stations  thereon  respectively,  on  payment  of 
such  consideration,  and  on  such  terms,  and  subject  to  such 
conditions,  as  shall  be  agreed,  or  as,  fiuling  agreement,  shall,  on 
the  application  of  the  company  having  such  rights  to  run  over 
and  use  the  said  railways  and  portion  of  railway  and  stations 
respectively,  be  settled  and  adjusted  by  the  said  Board  of 
Trade." 

By  the  Launceston  and  South  Devon  Act,  1866,  sect  14, 
similar  provisions  were  made  in   favour  of  the  Devon  and 
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Cornwall  Company  in  respect  to  the  line  between  Lidford  and         ^^76. 
Tavistock.  South  Devon 

On  the  23rd  of  August,  1871,  the   Devon  and  Cornwall  *t>. 

Company  having  nearly  completed  their  line  to  Okehampton  co^hw^all 
(it  was  opened  for  traffic  in  the  following  October),  sent  to  the  ^^-  Co.,  &c. 
South  Devon  and  Launceston  and  South  Devon  Companies  a 
notice,  under  the  35th  section  of  the  South  Devon  Railway 
Act,  1865,  and  the  14th  section  of  the  Launceston  and  South 
Devon  Act,  1866,  stating  that  their  line  to  Lidford  would  be 
completed  on  or  before  the  30th  of  September,  1872,  and 
requiring  them  to  ky  down  an  additional  rail  in  accordance 
with  the  provisions  of  those  sections,  and  expressing  themselves 
"  willing  to  treat  and  agree  with  "  the  last-mentioned  companies 
*'  as  to  the  consideration  for,  and  terms  and  conditions  of,  such 
laying  down,"  and  requesting  them  to  state  the  terms  and 
conditions  which  they  were  willing  to  accept  for  such  laying 
down ;  and  they  thereby  further  undertook,  as  provided  by  the 
said  sections,  to  comply  with  the  said  terms  and  conditions  to 
be  imposed,  in  default  of  agreement,  by  the  Board  of  Trade,  as 
in  the  said  sections  mentioned.  The  Devon  and  Cornwall 
Company's  line  to  Lidford  was  not  in  fact  completed  and 
opened  for  traffic  until  the  2nd  of  November,  1874. 

In  the  years  1872  and  1873  the  Devon  and  Cornwall  Com- 
pany again  endeavoured  to  gain  parliamentary  authority  for 
independent  lines  into  Pljnnouth  and  Devonport,  but  ultimately, 
by  arrangement  with  the  South  Devon  Company,  this  endeavour 
was  given  up,  and  by  the  Devon  and  Cornwall  Railway  (Ex- 
tensions to  Plymouth  and  Devonport)  Act,  1873,  they  obtained 
power  to  make  the  Friary  branch  and  the  Devonport  branch  here- 
inbefore referred  to,  the  South  Devon  Company  being,  by  sect.  37, 
required,  at  or  before  the  completion  and  opening  for  traffic  of  the 
Devonport  branch,  to  lay  down  and  at  all  times  maintain  an 
additional  rail  for  narrow  gauge  traffic  upon  the  loop  line  men- 
tioned above,  on  such  terms  and  conditions  as,  &iling  agree- 
ment, should  be  settled  by  arbitration.  By  the  same  act  the 
portions  of  the  South  Devon  Company's  Sutton  Harbour  and 
Mill  Bay  branches,  lying  between  the  Sutton  Harbour  and 
Mill  Bay  stations  and  the  junctions  with  the  Friary  and  Devon- 
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1876.         port  branches  of  the  Devon  and   Cornwall   Company  were 

South  Devon  exempted  from  the  operation  of  the  35  th  section  of  the  South 
Ry  Co 

i,.  Devon  Act  of  1865. 

CoI^'wIll  ^y  *®  ^^^^  section  of  the  Act  of  1 873,  the  Associated  Com- 
Rt.  Co.,  &c.  panics  were  required,  at  or  before  the  completion  and  opening 
for  traffic  of  the  Devonport  branch,  to  lay  and  at  all  times 
maintain  an  additional  rail  upon  their  Cornwall  line,  between 
the  junction  with  the  South  Devon  Company's  loop  line  and  a 
point  ten  chains  north  of  Keyham  Junction,  on  such  terms  and 
conditions  and,  in  respect  of  the  outlay  and  maintenance  of  the 
same  between  the  said  junction  of  the  Devonport  branch  and 
the  said  point  ten  chains  north  of  Keyham  Dockyard,  subject  to 
such  minimum  rent  as,  failing  agreement,  should  be  settled  by 
arbitration.  By  the  39th  section  the  Devon  and  Cornwall 
Company,  and  all  companies  using  their  railway,  were  given 
running  powers  over  the  same  part  of  the  ComwaU  line  and 
over  the  loop  line,  upon  the  terms  and  conditions  contained  in 
the  40th  section,  which  was  as  follows :  *^  The  terms  and  con- 
ditions on  which  the  company  .  .  .  shall  be  entitled  to 
run  over  and  use  the  said  railways  and  portions  of  railways, 
and  the  works  and  conveniences  connected  therewith,  shall  be 
such  terms  and  conditions  as  the  companies  interested  from 
time  to  time  agree  on,  or  as,  faUing  agreement  between  them, 
are  from  time  to  time  determined  by  arbitrataon." 

The  Devon  and  Cornwall  Company's  line  to  Okehampton 
was  transferred  to  the  London  and  South  Western  Company 
in  1871.  By  an  agreement  scheduled  to  the  South  Western 
and  Devon  and  Cornwall  Company's  Act,  1874,  the  Devon 
and  Cornwall  Company  were  to  complete  their  Lidford  Exten- 
sion and  their  Friary  and  Devonport  branch  railways  at 
Plymouth,  and  the  stations  connected  therewith,  and  to  procore 
the  completion  of  the  laying  down  of  the  additional  rails  on  the 
South  Devon  and  Cornwall  Companies'  lines  as  aforesaid,  and 
were  thereupon  to  transfer  absolutely  to  the  South  Western 
Company  their  Lidford  Extension  Railway  and  Friary  and 
Devonport  branches  and  stations  and  the  rights  appertaining 
thereto;  and  the  South  Western  Company  were,  on  the  com- 
pletion of  the  transfer,  to  perform  and  become  liable  lor  all 
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contracts  and  obligations  of  the  Devon  and  Cornwall  Company         1876. 

in  respect  of  the  premises  transferred.  South  Devon 

Early  in  1872  the  South  Devon  Company  commenced  laying       K.y.^Co. 

the  rails  as  required  by  the  Devon  and  Cornwall  Company,    Devon  and 

^  "^  .      .  sr     j^     Cornwall 

and  the  works  were,  at  the  date  of  the  application,  nearly  com-    Rt.  Co.,  &o. 
pleted,  85,000/.  having,  as  they  alleged,  been  expended  by 
them  thereupon. 

The  original  application  was  by  the  South  Devon  Company 
against  the  Devon  and  Cornwall  Company  (the  Board  of 
Trade  having  referred  the  matter  to  the  Commissioners)  for  an 
award  or  order  determining  the  amount  of  the  consideration, 
and  also  the  terms  and  conditions  to  be  imposed  upon  the 
Devon  and  Cornwall  Company,  in  de&ult  of  agreement,  for 
the  laying  down  additional  narrow  gauge  rails  on  the  portions 
of  railway  referred  to  in  the  35th  section  of  the  South  Devon 
Bailway  Act,  1865  (as  qualified  by  the  45th  section  of  the  Act* 
of  1873),  the  14th  section  of  the  Launceston  and  South  Devon 
Act,  1866,  the  37th  section  of  the  Act  of  1873,  and  the  heads 
of  arrangement  scheduled  to  the  said  last^mentioned  act. 

It  is  unnecessary  for  the  purposes  of  this  case  to  set  out  these 
heads  of  arrangement,  as  they  merely  referred  to  details  of  the 
accommodation  to  be  afforded  by  the  South  Devon  Company. 
The  Cornwall  Company  and  the  Associated  Companies  then 
filed  a  supplemental  application  against  the  Devon  and  Corn- 
wall Company  for  an  award  or  order  prescribing  the  terms  and 
conditions  to  be  paid  and  observed  by  the  latter  company  in 
respect  of  the  laying  down  and  maintaining  by  the  Associated 
Companies  of  the  additional  rails  on  the  Cornwall  line  between 
the  loop  line  and  a  point  ten  chains  north  of  Keyham  Junction, 
and  also  for  an  award  or  order  fixing  the  minimum  rent  to  be 
paid  in  respect  thereof. 

The  South  Western  Company  filed  a  cross  application 
against  the  South  Devon  Company,  the  Associated  Companies 
and  the  Cornwall  Company  for  an  award  or  order  determining 
the  payment  to  be  made  by  the  South  Western  Company  to 
the  South  Devon  Company  and  the  Cornwall  Company,  or  the 
Associated  Companies  respectively,  for  the  exercise  by  the 
South  Western  Company  of  their  running  powers  over  the 
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1876.         South  Devon  and  Cornwall  Company's  lines,  and  to  settle  the 
bouTu  Devon  terms  and  conditions  on  which  those  rights  should  be  exercised. 
'^    '  The  Devon  and  Cornwall  Company,  in  pursuance  of  a  direc- 

Devon  and    |.Jqjj  given  by  the  Commissioners  at  the  preliminary  hearing  of 
Rt.  Co.,  &c.    the  original  application,  on  the  19th  of  April  filed  a  general 
statement  and  answer,  so  far  as  necessary,  to  all  the  applica- 
tions, which  were  directed  to  be  heard  together. 

Horace  Davey^  Q«C.,  H.  C.  Saunders  and  C.  Bowen,  for 
the  South  Devon  Company,  the  original  applicants,  and  for  the 
Cornwall  Company  and  the  Associated  Companies. 

We  are  entitled,  under  the  sections  of  the  acts  requiring  the 
laying  of  additional  rails,  to  a  consideration  for  laj^ing  them 
down  separate  from  the  consideration  for  the  user  of  them. 
From  the  beginning  of  those  sections  almost  the  same  language 
•is  used  throughout;  and  that  that  is  the  fair  interpretation  is 
recognized  by  the  Devon  and  Cornwall  Company  themselves, 
in  the  terms  of  their  notice.  It  is  reasonable  that  a  separate 
consideration  should  be  allowed,  for  this  is  not  like  the  ordinary 
case  of  one  company  obtaining  running  powers  over  the  line  of 
another  company  using  the  same  gauge :  there,  tolls  or  rates 
are  an  adequate  consideration  for  the  exercise  of  such  powers, 
no  extra  expense  of  construction  being  incurred  by  the  owning 
company ;  here,  before  the  running  powers  can  be  exercised,  it 
is  necessary  that  a  large  capital  expenditure  should  be  incurred, 
for  the  purpose  of  afibrding  the  necessary  accommodation,  and, 
as  it  is  afforded  exclusively  for  the  benefit  of  the  running  com* 
pany,  it  is  reasonable  that  they  should  pay  something  for  it, 
beyond  the  mere  payment  of  rates  and  tolls  which  they  would 
have  to  pay  for  running  over  existing  lines.  We  claim,  in 
addition  to  consideration  for  user,  a  sum  per  annum  equal  to 
5  per  cent,  upon  our  capital  outlay  in  respect  of  laying  these 
rails,  and  2  per  cent,  for  maintenance.  We  also  claim  interest 
on  our  outlay  firom  the  30th  of  September,  1872. 

Sir  fF.  Harcourty  Q.C.,  and  J.  W.  Batten^  for  the  Devon 
and  Cornwall  Company. 

This  is  not  a  question  of  a  fi'ee  contract  between  the  South 


HUNNING  POWERS.  357 

Devon  Company  and  the  narrow  gauge  lines.     When  the  lines         1876. 
now  in  the  possession  of  the  South  Devon  Company  were  first  south  Devon 
authorized,  they  were  obliged  to  supply  accommodation  to  the       J^^^Co. 
narrow  gauge  companies,  and  the  matter  must  be  dealt  with  on    Devon  and 
that  footing.     These  lines  were  originally  block  lines.     The    Ry.  Co.,  &c. 
insertion  of  the  35th  section  was  the  price  paid  by  the  South 
Devon  for  the  withdrawal  of  the  Devon  and  Cornwall  Com- 
panies' scheme  for  an  independent  line  into  Plymouth,  and  in 
order  to  perform  their  part  of  the  compromise  they  had  to  pro- 
vide narrow  gauge  lines  into  Plymouth.     The  diflFerence  in  the 
wording  of  the  section  relating  to  the  Cornwall  line  is  accounted 
for  by  the  fact,  that  as  the  Government  traffic  was  the  only 
traffic  to  be  carried  on  the  narrow  gauge,  the  payment  for  user 
might  be  not  large  enough  to  affi>rd  remuneration  for  the  laying 
of  the  narrow  gauge  rail.     We  do  not  dispute  that  the  cost  of 
laying  down  is  an  element  in  the  consideration,  but,  whether 
they  divide  it  into  separate  sums  or  not,  they  are  only  entitled 
to  receive  what  they  would  have  got  if  their  line  had  been 
narrow  gauge  in  the  first  instance.     The  only  security  they  can 
have  a  right  to  is,  that  the  remuneration  for  the  user  shall  never 
fall  below  fair  interest  on  their  expenditure. 

J.  Clerhy  Q.C.,  Hon.  A.  Thesiger,  Q.C.,  and  R.  E.  Webster, 
for  the  South  Western  Company,  supported  the  contention  that 
no  payment  was  due  to  the  South  Devon  Company  for  cost  of 
construction,  other  than  the  fair  payment  for  user  of  the  line ; 
and  submitted  that  the  payment  for  user  should  be  by  way  of 
mileage  proportion,  and  not  in  the  form  of  tolls,  and  proposed 
a  deduction  for  working  expenses  of  22  per  cent,  for  passenger 
traffic  and  33J  per  cent,  on  goods  traffic.  They  cited  The 
Carmarthen  and  Cardigan  Ry.  Co.  v.  The  Centred  Wales 
and  Carmarthen  Junction  Ry.  Co.  (*). 

Horace  Davey,  Q.C.,  in  reply.  There  are  two  questions 
here,  one  arising  upon  our  application,  viz.,  whether  we  are 
entitled  to  a  separate  charge  in  respect  of  the  cost  of  narrow 
gauging  our  line,  and  the  other  arising  upon  the  application  of 

(»)  Antf,^.2^, 
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^®^^: the  South  Western  Company,  viz.,  whether  a  payment  for  user 


South  Devon  by  mileage  proportion,  after  deduction  of  working  expenses,  is 

V.  applicable  to  a  case  like  the  present.     First,  it  is  clear  that  two 

Cornwall     ^^  ^^  terms  and  conditions  are  spoken  of  in  the  35th  section 

Ry.  Co.,  &c.  Qf  the  Act  of  1865 — one,  the  terms  and  conditions  to  be  com- 
plied with  as  the  price  for  laying  the  rails,  and  the  other,  the 
terms  and  conditions  for  the  user  of  the  rails.  The  Carmarthen 
and  Cardigan  case  is  distinguished,  because  the  Carmarthen  and 
Cardigan  Company  had  parliamentary  power  to  make  a  com- 
peting line,  and  besides  the  additional  rail  was  laid  by  the 
running  company  and  the  owning  company  adopted  the  narrow 
gauge  system  and  used  the  rail.  Secondly,  we  ask  the  Com- 
missioners to  give  us  a  toll  for  the  use  of  our  line.  The  system 
of  mileage  proportion  is  the  offspring  of  an  agreement  in  the 
nature  of  a  partnership  between  two  railway  companies,  each 
having  a  line  together  forming  a  continuous  route,  and  fostering 
traffic  for  their  mutual  advantage,  and  is  therefore  inapplicable 
to  the  present  case,  in  which  the  evidence  shows  that  the  traffic 
carried  by  the  running  company  will  be  in  direct  competition 
with  our  own.  The  running  company,  moreover,  have  the 
advantage  of  a  long  run,  and  upon  a  mileage  proportion  we 
shall  have  to  put  up  with  a  low  through  fare,  without  the  benefit 
of  the  incidents  of  a  long  run.  If  the  Commissioners  adopt  the 
principle  of  a  mileage  proportion  we  ask  to  have  the  through 
rates,  that  is  the  competitive  rates,  fixed  between  us. 

On  the  20th  of  June  the  Court  delivered  the  following  judg- 
ment:— 

The  railway  on  the  broad  gauge  from  Launceston  by  Lidford 
to  Tavistock,  and  fix)m  Tavistock  to  a  junction  near  Plymouth 
with  the  main  line  of  the  South  Devon  Company  firom  Exeter  to 
Plymouth,  was  constructed  subject  by  statute  to  the  condition 
that  the  Board  of  Trade  might  at  any  time,  in  the  interest  of 
the  public  service,  require  an  additional  rail  to  be  laid  down 
over  which,  in  combination  with  one  of  the  broad  gauge  rails, 
narrow  gauge  traffic  might  be  carried.  This  railway  was,  by 
acts  passed  in  1865  and  1869,  vested  in  the  South  Devon  Com- 
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pany,  and  both  it  and  the  main  line  of  that  comp&ny  are  now         ^876. 
woriced  by  the  Great  Western  Bailway  Company.  •  South  Devon 

A  railway  on  the  narrow  gauge   called   the   Devon   and  «. 

Cornwall  Bailway,  and  commencing  at  Yeoford  on  the  North  qorSwa^ 
Devon  Railway,  was  in  1863  authorized  to  be  extended  to  the  K^-  Co.,  &c, 
broad  gauge  railway  at  Lidford,  and  under  acts  passed  in  1865, 
1866  and  1869  the  owners  of  this  Devon  and  Cornwall  Rail- 
way had  the  power  of  requiring,  independently  of  the  Board  of 
Trade,  that  from  Lidford  to  the  junction  near  Plymouth,  a 
length  of  23  miles,  the  broad  gauge  railway  should  be  made 
capable,  by  the  addition  of  a  third  rail,  of  being  used  for  narrow 
gauge  purposes;  and  upon  their  giving  an  undertaking  that  they 
would  comply  with  such  terms  and  conditions  as  the  Board  of 
Trade  might  impose,  the  work  was  to  be  executed  by  the  South 
Devon  Company.  By  the  Act  of  1865  the  Devon  and  Corn- 
wall Company  could  also  require  the  South  Devon  to  lay  down 
a  third  rail  on  their  main  line  from  the  junction  near  Plymouth 
into  Plymouth,  and  they  had  power  to  run  as  well  over  the 
branch  from  Lidford  as  over  the  piece  of  main  line,  and  also  to 
use  the '  AliU  Bay  and  Sutton  Harbour  Stations  of  the  South 
Devon  Company  at  Plymouth.  But  in  1873  the  right  of 
using  these  terminal  stations  was  withdrawn,  and  instead  the 
Devon  and  Cornwall  Company  were  authorized  to  make 
stations  of  their  own  both  in  Plymouth  and  Devonport,  and 
for  further  facilities  to  them  the  South  Devon  Company  were 
directed  to  add  a  rail  for  the  narrow  gauge  to  a  loop  line  at 
Plymouth  connecting  their  railway  with  the  Cornwall  Railway 
and  the  Cornwall  Railway  Company  the  same  to  their  line  as 
fiir  as  to  a  jimction  with  the  Government  branch  to  Keyham 
Docks.  The  Devon  and  Cornwall  Company  were  also  given 
power  to  run  to  that  junction,  but  they  were  not  to  use  the 
Cornwall  Railway  except  for  traffic  to  and  from  the  Govern- 
ment Dockyard.  As  to  the  mode  in  which  the  expenses  of  the 
South  Devon  Company  under  these  various  acts  were  to  be 
paid,  provisions  were  inserted  that  the  terms  for  the  construc- 
tion and  the  terms  for  the  user  of  the  additional  rail  should,  in 
case  of  disagreement,  be  settled  by  the  Board  of  Trade.  It  is 
a  contention  of  the  South  Devon  Company  that  the  way  in 
which  these  provisions  are  drawn  clearly  indicates  that  the 
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1876.         terms  (that  is,  as  to  construction  and  user)  are  to  be  separate 

South  Devon  and  cumulative.     But  the  language,  as  we  read  it,  conveys  no 

^'^  ^'       absolute  or  unqualified  directions  on  the  subject.     Its  particular 

Devon  and    form  seems  to  have  been  suesested  by  the  expectation  that  the 
Cornwall  ,  ees  ./  r 

Ry.  Co.,  &c.  company  causing  the  work  to  be  done  and  the  company  using 
the  work  when  done  would  be  different  companies,  but  we  think 
it  leaves  the  whole  subject  of  terms  and  their  incidence  to  be 
settled  in  any  way  that  circumstances  may  require.  In  1871 
the  Devon  and  Cornwall  Company  exercised  the  power  given 
them  by  the  Acts  of  1865,  1866,  and  1869,  and  required  the 
South  Devon  to  put  down  a  third  rail  from  Lidford  to  Plymouth. 
The  South  Devon  Company  complied,  and  their  estimate  of  the 
cost  which  the  doing  of  this  work  has  involved,  making  it  amount 
to  86,000/.,  the  object  of  their  application  against  the  Devon 
and  Cornwall  Company  is  to  obtain  from  us,  as  standing  in  the 
place  of  the  Board  of  Trade,  an  order  fixing  the  consideration 
to  be  paid  by  the  Devon  and  Cornwall  Company  in  respect  of 
this  outlay  having  been  incurred  at  their  request  and  for  their 
accommodation.  Meanwhile  the  railway  of  the  Devon  and 
Cornwall  Company  has  ceased  to  be  their  property;  it  has 
become  vested  in  the  London  and  South  Western  Railway 
Company,  and,  as  a  consequence,  the  running  powers  from 
Lidford  to  Plymouth  and  Devonport  vdll  be  used  by  the  South 
Western  Company  and  not  by  the  Devon  and  Cornwall  Com- 
pany. No  agreement  has  been  come  to  between  the  South 
Devon  and  the  South  Western  Companies  as  to  the  considerar 
tion  to  be  paid  for  the  user,  and  the  terms  and  conditions  to  be 
observed ;  and  the  South  Western  Company  bring  that  matter 
forward  at  the  present  time,  and  as  a  cross  application  to  that 
of  the  South  Devon,  in  order  that  we  may  have  the  two  claims 
for  construction  and  user  before  us  together  in  case  each  may 
appear  to  us  to  be  not  without  bearing  on  the  other,  and  to  be 
an  element  of  mutual  account* 

The  principal  question  raised  by  the  application  of  the  Sonth 
Devon  Company  is  this, — ^assuming  their  line  to  be  used  under 
the  running  powers  and  fiiU  payment  to  be  made  to  them  for 
the  user, — ^have  they  good  grounds  for  claiming  in  addition  to  be 
paid  interest  on  the  cost  of  laying  down  the  third  rail  and  the 
extra  expense  of  maintenance?     They  say  they  have,  and  that 
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they  ought  to  receive  from  the  Devon  and  Cornwall  Company         1876. 
as  the  company  on  whose  requisition  the  outlay  took  place  at  south  Devon 


By.  Co. 


r. 


the  rate  of  7  per  cent,  on  its  amount  for  interest  and  main- 
tenance,  and  this  quite  apart  from  any  payment  for  user.  They  ^^svoi^  and 
argue  that  they  are  a  broad  gauge  company^  and  that  the  toll  Rt.  Co.,  &c. 
the  South  Western  Company  will  pay  for  user  will  be  no  more 
than  any  broad  gauge  company  with  running  powers  would  pay^ 
but  that  while  their  lin^^  just  as  it  was  finished  for  their  own 
purpose,  would  have  sufficed  for  the  running  over  it  by  a  broad 
gauge  company,  they  have  been  obliged  to  expend  86,000/.  in 
fitting  it  for  narrow  gauge  traffic,  and  that  this  extra  expense 
ought  not  to  fall  on  themselves,  but  to  be  defrayed  by  the  com- 
pany for  whose  benefit  it  was  incurred.  Now  it  is  evident,  from 
the  several  Acts  of  Parliament  which  have  been  referred  to,  that 
reservations  were  made  in  them  respecting  the  gauge  on  which 
a  railway  connecting  the  North  Devon  and  the  South  Devon 
Railways,  and  approaching  Plymouth  from  the  direction  of 
Tavistock,  should  be  constructed.  Power  was  given  in  1854 
and  1856  to  make  a  railway  on  the  broad  gauge  from  the  South 
Devon  near  Plymouth  to  Tavistock  and  Launcest^n,  but  with 
the  proviso  that  the  Board  of  Trade  might  at  any  time  cause  it 
to  be  converted  into  a  railway  of  a  mixed  gauge.  In  1862  and 
1863  a  company  obtained  power  to  make  a  railway  on  the  narrow 
gauge  from  the  North  Devon  line  as  far  as  to  Lidford  on  the 
line  coming  from  the  South  Devon,  and  in  1865  this  company, 
the  Devon  and  Cornwall  Company,  proposed  to  extend  its 
narrow  gauge  railway  to  Plymouth,  and  to  make  the  extension 
by  an  independent  route.  The  bill  with  that  object  did  not 
pass,  and  it  was  arranged  instead,  with  the  consent  of  the  South 
Devon  Company,  that  their  railway  from  Lidford  to  Plymouth 
should,  if  required,  serve  as  a  continuation  of  the  Devon  and 
Cornwall  line,  and  should  be  made  mixed  gauge  on  the  demand 
of  the  Devon  and  Cornwall  Company;  the  rights  and  obliga- 
tions of  all  parties  as  to  expenses  to  be  determined  by  the  Board 
of  Trade.  Considering,  then,  that  there  was  from  the  first,  power 
to  compel  the  company  making  the  line  from  Plymouth  to 
Lidford  to  add  a  rail  for  narrow  gauge  traffic,  and  that  the 

VOL.  II. — 2.  B  B 
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]^J^:__  fiirther  powers  over  the  line  granted  in  1865  were  in  lieu  of  a 


South  Devon  scheme  for  a  separate  route  into  Plymouth,  we  think  the  case 

V.  of  the  South  Devon  Company  has  not  as  full  force  by  any  means 

Cornwall    ^  ^*  would  have  had,  supposing  at  the  outset  they  had  had  un- 

Ry.  Co.,  &a  conditional  possession  of  their  district  and  its  communications 
by  railway,  and  had  afterwards  been  required  to  cede  running 
powers  to  a  competitive  company,  and  to  prepare  for  their  being 
exercised  by  substantially  altering  and  adding  to  a  line  con- 
structed with  no  prospect  or  notice  that  such  a  state  of  things 
might  supervene.  We  think,  indeed,  they  are  entitled  to  be 
guaranteed  a  fair  return  upon  the  money  they  have  expended, 
but  at  the  same  time  that  a  fair  return  may  be  made  to  them 
by  payment  for  the  user,  and  that  the  claim  to  receive  interest 
and  tolls  as  a  twofold  consideration  ought  not  to  be  allowed. 
We  shall  decide,  therefore,  that  the  Devon  and  Cornwall  Com- 
pany are  responsible,  that  the  annual  payment  to  the  Sauth 
Devon  shall  not  be  less  than  such  a  sum  as  will  give  them  5  per 
cent,  upon  their  expenditure,  but  that  the  guarantee  shall  only 
take  effect  when  and  so  far  as  the  receipts  from  the  running 
company  &11  short  of  that  sum  as  a  minimum. 

The  cross  application  of  the  South  Western  Company  13 
upon  the  matter  of  user  by  the  rimning  company,  and  the 
mode  in  which  user  should  be  paid  for  is  the  next  subject  of 
difference  to  which  we  will  advert.  The  South  Western 
Company  propose  that  the  South  Devon  should  receive  a 
mileage  proportion  of  the  through  rates  less  working  expenses. 
The  South  Devon  Company  object  to  this  both  as  regards  the 
principle  of  remuneration  involved  in  it,  and  also  on  minor 
grounds  connected  with  the  fixing  of  the  through  rates,  and 
the  allowance  to  be  made  for  working  expenses,  and  they 
propose  instead  that  they  shall  have  a  toll  on  all  goods  at  a  rate 
per  ton  per  mile,  varying  according  to  their  dass  from  three 
farthings  to  three  pence  half-penny,  on  the  ground  that  the  new 
route  is  competitive  with  the  coast  route  from  Plymouth  to 
Exeter,  the  latter  being  their  own  for  its  entire  length  of  fifty- 
.  three  miles,  the  former  for  only  a  length  of  twenty-four  milea^ 
and  that  whilst  they  must  lose  as  to  all  traffic  on  which  they  do 
not  receive  the  mileage  of  their  longer  distance  they  may  also 
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be  further  losers  unless  they  hare  the  security  of  a  fixed  toll,  by         1876. 

the  rates  over  the  other  route  being  reduced  below  their  own,  south  Devon 

on  competitive  traffic,  for  instance,  from  beyond  Exeter,  or  if      ^^'  ^^' 

remaining  the  same,  being  diluted  by  a  longer  run,  and  yielding    Devon  and 

a  lower  mileage  rate.     But,  in  our  opinion,  were  we  to  give    ry.  Co.,  &c. 

effect  to  considerations  of  this  kind,  we  should  act  contrary  to 

the  true  intent  of  the  several  enactments.     These  seem  to  us  to 

require  that  the  South  Western  Company  should  be  regarded 

as  having  rights  of  access  to  Pljnnouth  equivalent  to  those 

which  an  independent  route  of  its  own  would  give  it,  and  to 

lead  to  the  conclusion  that  the  case  ought  not  to  be  treated  as 

though  it  were  one  of  through  rates,  not  to  be  properly  adjusted, 

except  with  the  concurrence  and  in  the  common  interest  of  the 

several  parties  concerned,  but  that  the  principle  should  be  to 

confine  the  payment  strictly  to  the  object  of  remunerating  the 

South  Devon  Company  for  the  use  of  its  line,  and  not  to  look 

to  making  it  a  means  of  thwarting  the  running  company  or 

putting  hindrances  in  the  way  of  its  competition.     Accordingly, 

we  think  the  right  mode  of  paying  the  South  Devon  Company 

for  the  use  of  their  line  will  be  by  a  mileage  division  of  the 

traffic  receipts. 

The  remarks  we  have  just  made  as  to  regarding  the  South 
Devon  Company  not  as  being  in  a  partnership  with  the  South 
Western  for  the  carriage  of  traffic,  but  as  entitled  in  respect  of 
ownership  to  payment  for  use  made  of  their  line  bear  also  on 
the  question  of  whether  the  rates  at  which  the  South  Western 
Company  carry  shall  be  agreed  rates  or  not.  We  think  that 
the  South  Western  Company  should  not  be  required  to  obtain 
the  consent  of  the  South  Devon  Company  before  rates  can  be 
made,  except  as  regards  local  traffic  and  traffic  between  South 
Devon  stations  and  the  stations  at  Devonport  of  the  Devon 
and  Cornwall  Company.  If,  however,  the  South  Devon  dissent 
from  rates  made  as  they  affect  the  receipts  on  their  portion  of 
line,  we  propose  they  may  demand  a  reference  of  the  difference 
to  arbitration,  the  disputed  rates  remaining  in  force  pending 
the  decision.  As  to  the  deduction  to  be  made  for  working 
expenses,  we  think  it  should  be  the  same  for  all  receipts  of 
which  the  South  Devon  Company  are  to  have  a  mileage  pro- 

B  B  2  > 
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1876.         portion^  and  taMng  into  account  that  much  of  the  traffic  will 
South  Devon  be  carried  for  long  distances,  that  the  rate  should  be  27)  per 
^\^'       cent.     It  was  observed  by  the  South  Devon  Company  that  if 
Devon  and    the  sum  they  are  fi^uaranteed  for  interest  merses  in  their  pro- 

COBNWALL  .  .  .  . 

Rt.  Co.,  &c.  portion  of  traffic  receipts,  and  the  proportion  accruing  to  them 
should  not  be  more  than  sufficient  to  cover  interest,  part  of 
their  line  would  be  used  without  payment.  To  guard  against 
this  contingency,  we  propose  that  during  the  exercise  of  running 
powers  the  South  Devon  Company  shall  be  secured  in  addition 
to  the  5  per  cent,  on  their  outlay  for  interest,  a  sum  equal  for 
3  per  cent,  thereon  as  for  maintenance  of  the  extra  rail,  and 
the  rail  common  to  both  gauges,  and  for  general  wear  and  tear 
of  road,  the  3  per  cent  equally  with  the  5  per  cent,  merging 
in  the  proportion  of  receipts  from  traffic  payable  to  the  South 
Devon,  if  not  &lling  short  of  the  aggregate  per  centage,  and 
any  deficiency  not  met  by  the  minimmn  payment  for  which  the 
Devon  and  Cornwall  are  to  be  liable  being  made  good  by  the 
South  Western  Company. 

Engines  and  carriages  on  the  narrow  gauge  did  not  run 
between  Lidford  and  Plymouth  before  the  middle  of  last 
month,  and  a  claim  for  interest  to  that  date  is  made  by  the 
South  Devon  Company.  They  commenced  to  adapt  their 
railway  in  March,  1872,  having  had  notice  from  the  Devon  and 
Cornwall  Company  that  their  line  to  Lidford  would  be  opened 
for  traffic  in  September,  1872.  It  was  not  completed  and 
opened  till  October,  1874,  and  the  Devon  and  Cornwall  Com- 
pany ore  responsible  for  having  fixed  too  early  a  date  in  their 
notice  to  the  South  Devon.  There  was  then  a  further  delay 
due  to  the  passing  of  the  Devon  and  Cornwall  Act  of  1873, 
by  which  powers  to  the  Devon  and  Cornwall  Company  to 
construct  their  own  stations  at  Plymouth  and  Devonport  were 
substituted  for  their  previous  powers  of  running  into  and  using 
the  stations  of  the  South  Devon  Company.  We  shall  not 
attribute  the  whole  of  this  additional  delay  to  the  Devon  and 
Cornwall  Company,  and  deducting  for  the  part  not  so  attributed, 
and  also  for  the  time  that  would  necessarily  be  spent  in  mixing^ 
the  gauge  of  a  railway,  and  during  which  no  interest  should 
be  allowed,  we  think  the  sums  expended  by  the  South  Devon 
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Company  should  carry  interest  at  6  per  cent,  to  the  end  of        ^^^^- 
October,  1874,  that  is,  to  about  eighteen  months  before  the  SouthDeyon 

Ry  Co 

South  Western    Company  had   completed   their   Devonport 
branch  and  were  prepared  to  nm  to  Devonport.    We  do  not 
propose  to  make  any  separate  allowance  for  depreciation  prior    B^*  Co.|  &c. 
to  user. 

The  sum  upon  which  interest  and  the  minimum  payments 
are  to  be  calculated  is  that  which  the  narrow  gauging  has 
actually  cost,  and  the  Devon  and  Cornwall  Company  have  not 
yet,  it  seems,  had  an  opportunity  of  satisfying  themselves  as  to 
the  correctness  of  the  claims  made  by  the  South  Devon 
Company,  and  amounting  altogether  to  86,372/.,  including 
work  on  the  Cornwall  Bailway  and  on  the  Laira  sidings.  We 
approve  of  the  suggestion  which  received  the  assent  of  both 
sides,  that  these  claims  should  be  examined  and  checked  by 
the  engineers  of  the  two  companies  with  provision  for  their 
referring  differences  to  an  independent  engineer  as  umpire,  to 
be  appointed,  in  default  of  their  making  an  appointment,  by  us, 
and  as  it  may  be  inferred  from  part  of  the  evidence  that 
questions  may  arise  as  to  whether  the  South  Devon  Company 
have  not  included  in  their  account  some  expenses  which  have 
more  connexion  with  requirements  of  their  own  line  than  with 
the  necessary  cost  of  adapting  it  to  the  narrow  gauge,  we 
reserve  to  each  company  power  to  refer  to  us  to  decide  the 
principle  upon  which  any  disputed  points  of  that  kind  should 
be  settled. 

Upon  the  question  of  the  consideration  to  be  paid  for  the 
narrow  gauge  rails  laid  down  on  the  Cornwall  Kailway,  and 
the  running  powers  over  that  railway  under  the  Act  of  1873, 
we  think  the  Devon  and  Cornwall  and  the  South  Western 
Companies  should  come  under  like  terms  as  regards  division  of 
traffic  receipts,  and  the  minimum  rents  for  construction  and 
maintenance,  to  those  we  have  placed  them  under  in  regard  to 
the  railways  of  the  South  Devon  Company. 

Lastly,  looking  to  the  possibility  of  the  narrow  gauge  lines 
laid  down  by  the  South  Devon  becoming  useful  for  their  own 
traffic,  and  to  the  working  of  a  through  route  to  Plymouth  by 
the   South  Western  Company  being  as  yet  undeveloped,  wo 
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1876.        make  this  decision^  subject  at  any  time  after  the  expiration  of 
South  Devon  three  years  to  revision,  upon  the  application  of  any  of  the 

f,  companies  interested. 

Devon  and 

Cornwall  . 

Ry.  Co.,  &c.    [  Solicitors  for  the  South  Devon  Company :  Whiteford  §•  Bennett^ 

Plymouth. 

Solicitor  for  the  Cornwall  Company  and  the  Associated  Com- 
panies: R,  R.  Nelson. 

Solicitors  for  the  London  and  South  Western  Company: 
Bircham  §•  Co, 

Solicitor  for  the  Devon  and  Cornwall  Company:  J,  B.  Batten,^ 


June  8,  9,  ThE  MIDLAND  RAILWAY  COMPANT 


The  Neath  and  Brecon  Railway  Company. 

Running  Powert^  Remuneration  for — Allowance  for  Working  Expenue-^ 

Reference  under  Special  Act, 

By  an  Act  of  Parliament  the  M.  Railway  Company  were  giren  nmning  powers 
oyer  a  line  of  the  N.  and  B.  Railway  Company,  twenty-nine  miles  in  length,  at 
BQch  through  rates  as  they  might  fix  on  their  own  responsihility,  the  amount -to 
he  paid  to  the  N.  and  B.  Railway  Company  to  he  settled  by  the  Railway  Com- 
missioners. 

Held,  that,  in  the  absence  of  special  circamstances,  where  the  line  nm  over  is  of 
the  length  of  twenty-nine  miles,  proportion  by  mileage  is  a  sufficient  payment  for 
the  exercise  of  nmning  powers,  bnt  the  M.  Company  being  able  without  consent 
to  fix  the  rates  over  the  N.  and  B.  Railway,  must  pay  an  additional  5  per  cent  to 
the  N.  and  B.  Company's  share  of  net  receipts  by  mileage,  40  per  cent  of  the  gross 
receipts,  less  terminals,  being  alloi^M  the  M.  Company  for  working  expenses. 

This  was  an  application  by  the  Midland  Railway  Company 
against  the  Neath  and  Brecon  Railway  Company  under  the 
Midland  Railway  (Swansea  Vale  Railway  Lease)  Act,  1874, 
whereby  it  was  provided  that  the  payment  to  be  made  by  the 
applicants  to  the  defendants  in  respect  of  running  powers  over 
the  line  of  the  latter  should  be  settled  by  the  Railway  Commis- 
sioners. 

The  lines  of  the  Hereford,  Hay  and  Brecon,  the  Mid-Wales, 
the  Brecon  and  Merthyr  Tydvil,  the  Neath  and  Brecon  and  the 
Swansea  Vale  Railway  Companies  form  a  continuous  route 
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between  Hereford  and  Swansea.     The  portion  of  it  supplied 
by  the  line  of  the  defendants  is  twenty-nine  miles  in  length. 

An  agreement  dated  the  16th  of  June,  1864,  and  scheduled 
to  the  Swansea  Yale  and  Neath  and  Brecon  Junction  Railway 
Act^  1864,  was  entered  into  pending  the  construction  of  the 
line  of  the  Swansea  Yale  and  Neath  and  Brecon  Junction 
Railway  Company  (which  formed  a  connecting  link  between 
the  lines  of  the  Swansea  Yale  and  Neath  and  Brecon  Railway 
Companies,  and  was  afterwards  amalgamated  with  the  latter 
company),  on  behalf  of  the  Neath  and  Brecon  Railway  Com- 
pany (referred  to  as  Company  No.  1),  the  promoters  of  the 
Swansea  Yale  and  Neath  and  Brecon  Junction  Railway  Bill 
(the  Company  intended  to  be  incorporated  thereby  being  referred 
to  as  Company  No.  2)  and  the  Swansea  Yale  Railway  Company 
(referred  to  as  Company  No.  3),  of  which  the  following  were  the 
only  heads  of  arrangement  material  for  the  present  case : — 

1.  **  Company  No.  1  and  Company  No.  2  to  have  power  to 

run,  and  to  run  jointly  or  severally,  a  minimum  num- 
ber of  three  passenger  trains  and  two  goods  trains 
each  way  daily  (Sundays  excepted)  over  the  Swansea 
Yale  Railway,  between  the  junction  therewith  of  the 
Railway  to  be  authorized  by  the  said  bill  at  the  north 
end  of  the  platform  of  the  Ynys-y-Geinon  station 
and  Swansea  (with  full  use  for  such  purpose  of  the 
stations,  sidings,  platforms,  watering  places,  supplies 
of  water,  sheds,  standing  room  for  engines,  coking 
stages,  booking  offices,  warehouses,  and  other  conve- 
niences belonging  to  Company  No.  3),  in  connection 
with  trains  running  &om  that  junction  northward  over 
the  railways  of  Company  No.  1  and  Company  No.  2, 
so  as  to  establish  a  direct  and  uninterrupted  route 
between  Swansea  and  the  north  of  England  and  the 
manufacturing  districts  to  which  those  railways  have 
access,  which  trains  shall  also,  by  arrangement  between 
the  companies,  carry  local  traffic  on  the  Swansea  Yale 
Railway  between  the  points  aforesaid." 

2.  "  Through  invoicing  and  through  booking  at  through 

rates  and  fares  and  with  through  engines,  carriages. 
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1876.  and  waggons  passing  to,  from  and  over  the  railways  of 

Midland  Company  No.  1  or  Company   No.  2  to  be  at  the 

^^^  earliest  practical  period  established  in  the  fullest  and 

Neath  and  most  unreserved  manner  (not  only  by  the  trains  above 

Brecon  ^  .  -r- 

Ky.  Co.  provided  for,  but  abo  by  all  other  trains  of  Company 

No.  1  or  Company  No.  2,  whether  passing  over  the 

Swansea  Yale  Bailway  or  otherwise)  between  Swansea 

vid  the  Swansea  Vale  Bailway  and  all  places  on  the 

railways  of  Company  No.  1  and  Company  No.  2, 

and,  so  far  as  is  practicable,  all  places  on  other  rail* 

ways  with  which  any  or  either  of  those  companies  is 

or  are  in  communication  or  have  working  arrange- 

ments:    Provided  that  nothing  in  this  agreement 

shall  render  it  obligatory  on   Company   No.  3  to 

provide  any  engines,  carriages  or  waggons  for  the 

purpose  of  such  through  traffic." 

3.  '^  Company  No.  3  to  have  the  right,  if  they  think  fit, 

to  run  over  and  use  with  their  engines,  carriages, 
waggons,  officers  and  servants,  and  for  all  traffic,  the 
railways  or  any  part  of  the  railways  of  Company 
No.  1  and  Company  No.  2  (including  all  extensions 
of  those  railways  authorized  or  to  be  authorized),  and 
the  stations,  sidmgs,  pktforms,  watering  pkces,  sup- 
plies  of  water,  sheds,  standing  room  for  engines, 
coking  stages,  booking  offices,  warehouses,  and  all 
other  conveniences  of  or  connected  with  any  of  the 
said  railways  or  stations.*' 

4.  ^^An  allowance  to  be  made  to  the  company  exercising 

such  running  powers  for  the  working  expenses  of  the 
traffic  carried  by  them  over  the  railway  of  the  other 
company  or  companies ;  such  allowance,  if  not  agreed 
to,  to  be  settled  by  an  arbitrator  to  be  appointed  by 
the  Board  of  Trade." 

5.  "  The  gross  receipts  (after  deducting  working  expenses  as 

above,  government  duty  and  terminals,  to  be  agreed 
or  settled  by  arbitration  as  aforesaid)  to  be  divided 
between  the  companies  in  mileage  proportion  or  other- 
ivise,  as  the  companies  may  from  time  to  time  agree ; 
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but  if  diyided  by  mileage  proportion^  bo  that  Company 
No.  3  shall  receive  out  of  such  gross  receipts  not  less 
than  their  maximum  parliamentary  tolls  as  for  three 
miles,  with  terminals  as  aforesaid." 

The  Midland  Kailway  Company^  being  desirous  of  obtaining 
a  route  from  Hereford  to  Swansea^  procured  the  passing  of  the 
Midland  Kail  way  (Hereford,  Hay  and  Brecon  Bailway  Lease) 
Act,  1874,  whereby  the  railways  of  the  Hereford,  Hay  and 
Brecon  Company  were  leased  to  them  in  perpetuity,  and  they 
succeeded  to  statutory  running  powers  over  the  Mid-Wales  and 
Brecon  and  Merthyr  Railways,  which  had  been  granted  to  the 
Hereford,  Hay  and  Brecon  Company. 

By  the  Midland  Railway  (Swansea  Yale  Railway  Lease) 
Act,  1874,  the  Swansea  Vale  Railway  was  leased  in  perpetuity 
to  the  applicants  from  the  1st  of  July,  1874. 

By  the  15th  section  of  the  last-mentioned  act  it  was  provided, 
that  in  exercising  the  powers  conferred  upon  the  Swansea  Yale 
Company  by  the  said  agreement,  dated  the  16th  June,  1864,  to 
run  over  and  use  the  Neath  and  Brecon  Railway  and  the  Neath 
and  Brecon  Junction  Railway,  the  applicants  and  the  Neath 
and  Brecon  Company  should  be  subject  to  certain  terms  and 
conditions ;  that  is  to  say,  that  the  applicants  should  have  abso- 
lute running  powers  over  the  lines  of  the  Neath  and  Brecon 
Company  at  such  through  rates  as  might  be  fixed  by  the  appli- 
cants on  their  own  responsibility,  and  that  the  amount  to  be 
paid  by  the  applicants  to  the  Neath  and  Brecon  Company  for 
such  running  powers  should  be  settled  in  the  first  instance 
retrospectively,  and  afterwards  from  time  to  time  prospectively 
by  the  Railway  Commissioners,  in  the  event  of  the  terms  pro- 
posed by  the  applicants  being  at  any  time  imsatisfactory  to  the 
Neath  and  Brecon  Company. 

It  was  further  provided,  that  every  decision  of  the  Railway 
Commissioners  should  be  binding  and  conclusive  upon  each  of 
the  two  companies,  and  that  the  costs  and  expenses  of  and  inci- 
dent to  the  proceedings  should  be  paid  as  the  Railway  Commis- 
sioners should  direct. 

The  applicants  proposed  that  payment  for  the  exercise  of 
their  running  powers  should  be  made  on  the  footing  of  a  mile- 
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age  proportion  of  the  through  rates,  after  a  reasonable  deduc- 
tion for  working  expenses,  to  be  decided  by  the  Commissioners. 
The  defendants,  on  the  other  hand,  contended  that  they  were 
entitled  to  be  paid  a  fixed  or  progressive  rent,  sufficient,  in  con- 
nection with  the  profit  on  local  traffic,  to  secure  them  fair  inte- 
rest upon  the  outlay  on  that  part  of  their  line  over  which  the 
applicants  were  to  run. 


Pope,  Q.C.,  and  R,  E.  Webster y  appeared  for  the  applicants. 

Hon.  A.  ThesigeVy  Q.C.,  Pember,  Q.C.,  and  Worsley,  for  the 
defendants. 

On  the  29th  of  June  the  Court  delivered  the  following  judg- 
ment:— 

Under  the  Midland  Bailway  (Swansea  Vale  Railway  Lease) 
Act,  1874,  the  Midland  Company  have  absolute  running  powers 
over  the  lines  of  the  Neath  and  Brecon  Kailway  Company  at 
such  through  rates  as  may  be  fixed  by  the  Midland  Company 
on  their  own  responsibility,  and  the  question  for  our  decision  is 
the  amoimt  to  be  paid  for  such  running  powers. 

The  route  by  which  the  Midland  gets  to  Swansea  runs  from 
Hereford  by  Brecon  over  the  Hereford,  Hay  and  Brecon,  the 
Mid- Wales,  the  Brecon  and  Merthyr  Tydvil,  the  Neath  and 
Brecon,  and  the  Swansea  Vale  Railways,  the  respective  lengths 
of  these  railways,  as  parts  of  the  continuous  route  being  26,  8, 
4,  29,  and  11  miles.  By  acts  passed  in  1874,  the  Midland 
became  lessees  in  perpetuity  of  the  first  and  last  of  these  rail- 
ways, viz.,  the  Herefiird,  Hay  and  Brecon,  and  the  Swansea 
Vale,  the  link  by  which  their  working  was  to  be  connected 
being  running  powers  over  the  three  intervening  railways.  The 
Midland  acquired  these  running  powers  as  regards  the  Mid- 
Wales  and  the  Brecon  and  Merthyr  simply  as  a  company  work- 
ing the  Hereford,  Hay  and  Brecon ;  the  Hereford,  Hay  and 
Brecon  Company,  and  any  company  working  their  line  having 
statutory  power  to  run  to  Brecon.  But  the  power  to  run  over 
the  remaining  line,  the  Neath  and  Brecon,  was  given  by  the 
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Swansea  Yale  Lease  Act  of  1874,  and  the  ciroumstances  under 
which  the  power  was  granted  are  a  material  part  of  the  case. 

The  Neath  and  Brecon  Company  made  an  agreement  with 
the  Swansea  Vale  Company  in  1864  for  mutual  running  powers 
oyer  each  other's  line,  with  provisions  in  it  for  settling  the  allow- 
ance for  working  expenses  to  be  made  to  the  company  which 
should  exercise  the  powers,  and  for  dividing  traffic  receipts  in 
mileage  proportion  or  otherwise. 

This  agreement  was  confirmed  by  an  act  passed  in  1864,  and, 
subject  to  the  alterations  made  in  it  by  the  Act  of  1874,  is  still 
in  operation.  The  alterations  that  were  made  were  these: — 
The  Midland  was  by  implication  substituted  for  the  Swansea 
Vale  Company  as  the  party  to  the  agreement,  and  their  run- 
ning powers  under  it  were  enlarged  and  made  absolute.  More- 
over, they  were  authorized  to  carry  at  through  rates  fixed  on 
their  own  responsibility,  and  without  the  concurrence  of  the 
Keath  and  Brecon.  No  reciprocal  enlargement  of  powers  was 
conceded  to  the  other  side,  but  it  was  enacted  that  the  amount 
to  be  paid  for  the  running  powers  given  to  the  Midland  should 
be  settled  by  the  RaUway  Commissioners.  The  wording  of  this 
reference  to  us  is  quite  general.  It  allows  of  any  form  of  pay- 
ment being  adopted,  no  one  form  in  particular  being  suggested, 
as  in  the  agreement  scheduled  to  the  Act  of  1864,  and  it  leaves 
iiie  amount  of  the  payment  to  be  calculated,  not  only  with  refer- 
ence to  the  Neath  and  Brecon  Company  being  owners  of  part 
of  the  route  over  which  the  through  Midland  traffic  is  conveyed, 
but  with 'reference  also  to  its  having  been  without  their  consent, 
that  their  agreement  of  1864  was  modified  by  the  Act  of  1874. 

Now  we  have  no  doubt  that  the  traffic  which  will  be  conveyed 
on  the  Neath  and  Brecon,  as  part  of  a  through  route  to  Swan- 
sea, worked  by  and  in  connection  with  the  whole  system  of  the 
Midland  will,  both  in  quantity  and  in  receipts  earned,  compare 
fiivourably  with  estimated  traffic  under  any  different  arrange- 
ment which  it  was  feasible  for  the  Neath  and  Brecon  to  make. 
The  London  and  North  Western  and  the  Great  Western  Com- 
panies have  each  their  own  route  to  Swansea,  and  the  route  vid 
Brecon  could  not  possibly  compete  for  through  traffic  on  equal 
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1876.  terms  with  those  other  routes  except  under  siinilar  adyantages 
Midland  ^  regards  uniformity  of  management^  and  an  association  of 
Rt.  Co.  interest  with  a  large  company.  On  the  other  hand,  the  Neath 
Neath  and  and  Brecon  Company  are  owners  of  a  line  connecting  Brecon 
Rt.  Co.  with  the  Swansea  Yale  Railway,  and  which  it  suited  the  purpose 
of  the  Midland  to  make  use  of  in  preference  to  resorting  to  any 
other  mode  of  bridging  over  the  distance  between  those  two 
points.  Apart  from  the  Act  of  1874  the  Midland  could  not  have 
used,  or  fixed  rates,  over  the  Neath  and  Brecon  without  first 
coming  to  an  arrangement  as  to  terms  with  the  owning  com* 
pany,  and  an  owning  company  free  to  concede  or  withhold  as  it 
pleased  could,  the  Neath  and  Brecon  think,  have  obtained  much 
better  terms  than  they  are  ofi*ered,  which  is,  to  share  in  the 
receipts  in  proportion  to  their  mileage.  We  think  this  probable, 
but  it  materially  alters  the  case  that  under  the  Act  of  1874  the 
Midland  has  not  to  treat  with  the  Neath  and  Brecon  for  the 
use  of  the  latter  company's  line,  but  has  the  use  of  it  granted 
absolutely;  and  that  the  payment  to  be  made  in  return  is  to  be 
such  as  may  be  settled  by  the  Bailway  Commissioners,  with 
whom  the  question  must  be,  not  so  much  what  the  Midland 
might  have  given  under  pressure,  and  supposing  them  not  to 
have  obtained  the  Act  of  1874,  but  what  is  a  proper  sum  for  that 
company  to  give  upon  a  view  of  the  case  in  all  its  different 
stages.  The  Neath  and  Brecon  propose  that  we  should  fix  the 
payment  at  such  an  amount  as  will  pay  them  interest  at  some 
rate  per  cent,  upon  the  cost  of  their  line,  but  if  a  partnership  or 
alliance  with  the  Midland  is,  as  we  believe  it  to  be,  the  way  to 
turn  that  line  to  the  most  profitable  account,  it  seems  to  us  more 
&ir  in  principle  that  the  payment  should  be  in  proportion^to  the 
receipts  fix>m  time  to  time,  and  where  a  line  is  of  the  length  of 
29  miles,  the  proportion  by  mileage  may  be  taken  generally  to 
be  sufficient.  If  there  is  anything  special  in  the  case,  it  is 
the  circumstance  that  the  Act  of  1874  grants  to  the  Midland 
power  to  fix  through  rates  on  its  own  responsibility.  It  may- 
be true  that  the  rates  will  be  chiefly  governed  by  the  rates  on 
the  competitive  routes,  but  still  it  is  an  advantage  to  the  Mid* 
land  to  be  able  without  consent  to  fix  the  rates  over  the  Neath 
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and  Brecon,  and  on  this  account  we  propose  to  add  5  per  cent, 
to  the  Neath  and  Brecon  Company's  share  of  net  receipts  bj 
mileage. 

The  severe  gradients  of  this  line  make  the  expenses  of  work- 
ing it  higher  than  usual.  The  bulk  of  the  traffic  is  inland  fix)m 
Swansea,  and  the  line  rises  that  way  1,070  feet  in  10  miles,  the 
rise  to  the  summit  the  other  way  being  790  feet  in  7  mUes. 
Such  steep  inclines  continued  for  such  long  distances  reduce,  it 
is  said,  the  number  of  waggons  to  a  fiill  train  load  to  one  half 
the  usual  average,  and  the  Midland  calculate  the  cost  of  work- 
ing their  trains  over  this  line  at  50  per  cent.,  or  only  5  per  cent, 
under  the  average  working  expenses  of  all  kinds,  including 
maintenance  of  way  of  their  whole  system.  But  they  admit 
that,  pending  a  settlement  of  the  amount  they  are  to  pay  to  the 
Neath  and  Brecon,  they  have  not  been  striving  to  develop 
traffic  on  that  line,  and  we  think  at  present  that  it  will  be  suffi- 
cient to  allow  a  deduction  for  working  expenses  at  the  rate  of 
40  per  cent,  of  the  gross  receipts  less  terminals,  but  we  shall  be 
ready  after  a  year's  further  experience  of  the  cost  of  working  to 
readjust  the  allowance,  if  it  should  be  proved  that  the  line  cannot 
be  worked  without  loss  at  the  rate  of  40  per  cent. 

The  Act  of  Parliament  directs  us  to  fix  the  amount  to  be  paid 
for  working  both  in  the  past  and  prospectively,  and  we  decide 
that  the  above-mentioned  rates  of  payment  and  deduction  shall 
apply  to  both  cases. 
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[Solicitors  for  the  applicants:  Beale^  Marigold  tf  Beale. 
Solicitors  for  the  defendants:   George  Davis y  Morgan  8f  Co.'] 
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Jvly  6,  U,  ROBEBT8ON  (tBADINQ  AS  FiSHBOUBKE  AND  CoMFANT) 

1876. 
1;. 

The  Great  Southern  and  Western  Railway  Compakt 

(Ireland). 

Carrier —  Undue  Preference^ Book* of  Matei—Pareel  Rates-^The  BjeguUiipn 
of  Railwayi  Act,  1878,  «.  li^BaUwof  and  Canal  Tn^ffie  Act,  1854, «.  2. 

Upon  the  application  of  a  carrier,  who  collected  and  carted  parceb  to  tiie 
terminQS  of  a  railway  company  for  conreyance,  for  an  oider  reqairing  the  nul- 
way  company  to  distingniah  in  their  book  of  rates  how  much  of  their  pticeb^ 
rates  was  for  conyeyance  on  the  railway  and  how  much  for  collection  or  cartage:— 

Held,  that,  as  the  railway  company's  parcel  rates  included  charges  for  other 
services  besides  conveyance,  they  must  distingaish  in  the  book  of  rates  at  the 
terminns  where  the  applicant's  parcels  were  received  f<»  conveyance,  how  much  of 
the  parcels'  rates  was  for  conveyance  on  the  railway,  and  how  mach  for  other 
expenses,  and  mnst  specify  the  natnre  and  detail  of  sach  other  expenses. 

This  was  an  application  by  Henry  Robertson  (trading  as 
Fishboume  &  Company)  for  an  order  enjoining  the  Great 
Southern  and  Western  Kail  way  Company  (Ireland)  to  desist 
from  giving  any  undue  preference  or  advantage  over  him  to 
any  other  person  in  the  matter  of  collection  and  cartage  in 
Dublin,  and  requiring  them,  under  sect.  14  of  the  R^uladon 
of  Railways  Act,  1873  (^),  to  distinguish  in  their  book  of  rates 
at  the  Kingsbridge  terminus,  Dublin,  how  much  of  their 
parcels'  rates  was  for  conveyance  by  railway,  and  how  much 
for  collection  or  cartage  in  Dublin. 

//.  C  Saunders  and  Walter  Macnamara  appeared  for  the 
applicants. 

Gerald  Fitzgibbon,  Q.C.  (of  the  Irish  Bar),  and  W.  Haugkton 
for  the  defendants. 

(•)  ^aftf,Vol.  I.  p.  9. 
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The  facts  of  the  case  sufiScientlj  appear  from  the  following 
jadgment : — 

The  rates  for  parcels  by  the  Great  Southern  and  Western 
Railway  of  Ireland  include  collection  in  Dublin,  and  the  rail- 
way company  receive  parcels  not  only  at  their  JSlingsbridge 
terminus,  but  also  at  a  railway  parcels'  office  which  is  situated 
in  the  middle  of  the  town,  and  which  was  opened  in  January 
last.  They  employ  Messrs.  Wallis,  carriers,  to  convey  parcels 
from  this  office  to  the  Kingsbridge  terminus,  and  allow 
them  for  the  service  Id,  per  parcel,  irrespective  of  weight. 
Messrs.  Wallis  convey  parcels  also  to  the  Kingsbridge  terminus 
from  receiving  offices  of  their  own  in  Dublin,  and  the  company 
allow  them  on  these  parcels  the  same  sum  of  Id.  each  parcel. 

The  applicant,  like  Messrs.  Wallis,  the  company's  agents,  is 
a  railway  and  general  carrier  in  Dublin  and  elsewhere,  and  he 
complains,  under  sect.  2  of  the  Traffic  Act  of  1854,  of  being 
unduly  prejudiced  in  the  conduct  of  his  business  by  the  arrange- 
ment between  the  railway  company  and  their  agents.  He 
applies  for  an  order  enjoining  the  company  to  desist  from 
giving  any  undue  preference  or  advantage  over  him  to  any 
other  person  in  the  matter  of  collection  and  cartage  in  Dublin, 
and  requiring  them  under  sect.  14  of  the  Act  of  1873  to  dis- 
tinguish in  their  book  of  rates  at  the  Kingsbridge  terminus  how 
much  of  their  parcels'  rates  is  for  conveyance  by  railway,  and 
how  much  for  collection  or  cartage  in  Dublin. 

As  the  applicant  and  any  person  taking  parcels  to  the 
Kingsbridge  terminus  should  pay  only  for  conveyance  on  the 
railway,  and  the  company's  parcel  rates  include  charges  for 
other  services  besides  conveyance,  we  shall  make  an  order  upon 
the  company  to  distinguish  in  the  book  of  rates,  kept  at  the 
Kingsbridge  terminus,  how  much  of  the  parcels'  rates  is  for 
conveyance  on  the  railway,  and  how  much  for  other  expenses, 
and  to  specify  the  nature  and  detail  of  such  other  expenses. 

As  to  the  charge  of  undue  preference,  we  are  of  opinion  that 
it  was  not  made  out,  but  that  the  applicant  was  not  without 
excuse  for  bringing  it  forward.  He  had  an  offer  in  writing 
from  the  company,  dated  5th  February,  1876,  to  allow  him  on 
parcels  brought  by  him  to  their  terminus  at  Kingsbridge  ^d. 
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for  each  parcel  weighing  18  lbs.  or  imder^  and  Id,  over  that 
weighty  and  on  his  declining  that  offer  another  offer  was  made 
to  him,  dated  18th  February,  of  Id.  on  all  parcels,  irrespectiye 
of  their  weight.  At  this  time  the  company  were  under  agree- 
ment  to  pay  to  Messrs.  Wallis  on  parcels  brought  by  them  to 
Kingsbridge  from  their  own  offices  1</.  as  to  parcels  under  7  lbs. 
and  2d.  over  7  lbs.,  and  had  Messrs.  Wallis  been  still  receiving 
those  rates  of  allowance  there  would  have  been  a  clear  case  of 
undue  preference.  On  February  19th,  however,  the  company 
wrote  to  Messrs.  Wallis  to  make  a  new  agreement  with  them 
by  which  they  were  to  receive  Id,  each  on  all  parcels,  whatever 
their  weight,  and  whether  brought  by  them  to  Kingsbridge 
fix)m  their  own  offices  or  from  the  railway  parcels'  office ;  but 
it  was  not  till  June  14,  and  after  being  served  with  notice  of 
the  application  in  this  case,  that  the  company  informed  the 
applicant  that'  the  allowance  they  were  then  making  to  their 
agents  was  the  same  as  they  had  last  offered  him. 

The  applicant  seemed  to  think  that  cartage  to  the  terminus 
in  Dublin  could  not  be  done  at  so  low  a  rate  as  Id.  per  parcel, 
but  the  evidence  was  to  the  effect  that  such  was  bond  Jide  the 
remuneration  for  which  the  company's  agents  were  performing 
the  service,  and  that  the  company  were  not  paying  them  more 
for  collection  than  they  were  prepared  to  allow  to  the  applicant. 

There  will  be  no  order  as  to  costs. 


[Solicitor  for  the  applicant :   W.  L.  Bell. 
Solicitors  for  the  defendants:  Sherwood  8f  Co.,  for  Barrington 
Sf  Co.y  Dublin.] 
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The  Caledonian  Railway  Company  '^^y}hr*^^' 

1876. 

r. 
The  Great  Nobthebn  Railway  Company, 
The  North  Eastern  Railway  Company 

AND 

The  North  British  Railway  Company. 

Cmutruetion  of  Statute^Bunning  Ik-aint  in  Cb^t^unetion — Referenee  under 

the  Regulation  of  Railway  $  Act,  1873,  s,  8. 

It  was  pToWded  by  statute  that  the  C.  Railway  Company  shonld,  for  the 
acoommodation  of  certain  traffic,  mn  and  carry  forward  between  L.  and  F.  a 
train  in  conjunction  with  eyery  train  which  should  be  mn  by  the  £.  C.  Companies, 
for  the  acoommodation  of  that  traffic,  between  L.  and  places  on  their  lines ;  the  speed 
and  pbices  of  stoppage  of  sach  train  to  be  regulated  by  the  £.  C.  Companies  :— 

Held,  that  the  £.  C.  Companies  could  enforce  an  alteration  in  the  service  of 
trains  run  in  conjunction  by  the  C.  Company  without  the  consent  of  the  latter, 
but  were  not  entitled  to  fix  the  times  of  arrival  and  departure  of  such  trains. 

The  meaning  of  the  expression  **  run  in  conjunction"  considered. 

This  was  an  application  under  section  8  of  the  Regulation  of 
Railways  Act,  1873  (*),  to  refer  a  difference  arising  between  the 
applicants,  the  Caledonian  Railway  Company,  and  the  de- 
fendants the  Great  Northern,  North  Eastern  and  North 
British  Railway  Companies. 

Prior  to  the  year  1865,  the  Great  Northern  and  North 
Eastern  Companies  (called  the  East  Coast  Companies)  had  a 
through  service  of  trains  between  London  and  York,  and  Perth 
vid  the  Edinburgh  and  Glasgow  line  of  the  North  British 
Railway  Company  between  Edinburgh  and  Larbert  Junction, 
and  the  line  of  the  Scottish  Central  Railway  Company  between 
Larbert  Junction  and  Perth. 

There  was  another  route  between  London  and  Larbert 
Junction  vid  Carlisle,  called  the  West  Coast  route. 

(')  Ante,  Vol.  I.  p.  6. 
VOL.  II. — 2.  c  c 
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In  1865  the  Caledonian  and  Scottish  Central  Railways 
Amalgamation  Act  was  passed^  by  which  the  undertaking  of 
the  Scottish  Central  Company  was  amalgamated  with  that  of 
the  Caledonian  Company,  and  provisions  were  therein  made 
for  the  protection  of  east  coast  traffic,  i.e.,  traffic  between  places 
north  of  Larbert  Junction  and  places  on  the  lines  of  the  East 
Coast  Companies.  The  last^mentioned  act  contained  the 
following  sections : — 

Sect  88.  ^^  The  Company  [i,e.  the  Caledonian  Company] 
shall  give  to  the  East  Coast  Companies,  in  respect  to  'east 
coast  traffic,'  all  such  fiicilities  as  are  usual  or  useful  for  the 
convenient  working  or  development  of  railway  traffic,  induding, 
among  other  things,  through  booking,  through  tickets  and 
invoices,  and,  so  far  as  may  reasonably  be  required,  through 
carriages  and  waggons,  and  conveniently  timed  and  arranged 
trains,  whether  ordinary  or  special,  as  the  case  may  require,  for 
the  reception,  forwarding,  transmission,  conveyance  and  deliveij 
of  such  traffic;  and  shall  accommodate,  manage  and  forward 
such  traffic,  and  give  such  fiicilities,  including  ordinary  waiting 
for  trains,  as  effectually,  regularly  and  expeditiously  as  if  it 
were  their  own  proper  traffic,  or  traffic  which  they  were  desirous 
of  cultivating  to  the  utmost ;  and  shall  not  give  any  preference, 
priority  or  advantage  over  it  to  any  other  traffic,  subject  only 
to  the  payment  to  them  of  the  proportion  of  receipts  fiom  such 
traffic  as  hereinafter  provided.  ** 

Sect.  98.  "  The  Company  shall,  for  the  accommodation  of 
*  east  coast  traffic,'  run  and  carry  forward  from  Larbert  Junc- 
tion to  Perth,  and  from  Perth  to  Larbert  Junction,  a  train  in 
conjimction  with  every  train  which  shall  be  run  or  appointed  to 
be  run  for  the  accommodation  of  that  traffic  from  London  or 
York  to  Larbert  Junction,  and  vice  versdy  vid  Edinburgh,  and 
the  following  provisions  shall  apply  to  every  train  hereby 
required  to  be  run  by  the  Company,"  (inter  alia) : — 

(1.)  "It  shall  be  supplied  with  proper  and  sufficiently 
powerful  engines  to  convey  the  train  through  at  the 
speed  hereinaAer  prescribed  between  Larbert  Junction 
and  Perth,  and  vice  versdy  without  stoppage  (except 
for  water,   where  necessary),   and   a   properly  and 
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efficiently  appointed  staff  of  engine  drivers^  guards 
and  other  servants;  and  may,  if  so  required  by  the 
East  Coast  Companies  or  either  of  them,  be  accom- 
panied by  a  guard  appointed  and  paid  by  them  or 
either  of  them." 

(2.)  **  It  shall  (if  a  passenger  train)  carry  forward  all  pas- 
sengers whom  the  East  Coast  Companies  may  desire 
to  have  carried  through  by  such  trains,  and  without 
change  of  carriage,  to  or  from  any  place  on  or  beyond 
the  Scottish  Central  line  ;  but  this  provision  shall  not 
apply  to  any  place  on  the  Scottish  Central  line  to 
and  from  which  through  carriages  are  not  for  the 
time  being  run  in  connection  with  west  coast  trains." 

(3,)  ''All  carriages  brought  or  run  from  the  South  to  Larbert 
Junction  as  through  carriages  by  the  East  Coast  route 
shall  be  carried  forward  to  Perth  by  the  train  to  be  run 
in  connection  with  the  train  from  the  south,  and  shall, 
except  as  mentioned  in  the  last  preceding  paragraph, 
be  allowed  by  the  company  to  proceed  forward  to  the 
destination  thereof  respectively,  if  so  required,  as  part 
of  the  train  (if  any)  appointed  to  be  run  through,  to 
or  towards  such  destination." 

(4.)  ''All  carriages  brought  or  run  from  the  North  to  Perth 
as  through  carriages  for  the  East  Coast  route  shall  be 
carried  forward  from  Perth  to  Larbert  Junction,  and 
there  delivered  over  by  the  company  and  allowed  to  pro- 
ceed to  the  destinations  thereof  respectively,  if  so  re- 
quired, as  part  of  the  train  appointed  to  be  run  through 
by  the  East  Coast  route  in  connection  therewith." 

(5.)  "  The  train,  if  a  passenger  train,  shall  be  run  at  a  speed 
not  less  per  hour  than  thirty-five  miles,  exclusive  of 
stoppages  at  stations  required  by  the  East  Coast  Com- 
panies, or  at  such  higher  average  speed,  allowing  for 
stoppages,  as  the  company  shall  from  time  to  time  run 
any  other  train  of  similar  weight  in  connection  with  the 
West  Coast  route  service  of  trains,  other  than  a  special 
royal  train  or  train  of  that  description ;  provided  that 
any  such  passenger  trains  which  shall  be  run  over  the 
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lines  of  the  East  Coast  Companies,  or  either  of  them, 
at  a  less  arerage  speed  than  thirty-^five  miles  per  hour 
(exclusive  of  stoppages  as  aforesaid)  shall  not  be  run 
at  a  speed  exceeding  such  less  ayerage  speed  over  the 
line  of  the  companj  or  any  part  thereoC" 
(6.)  '^  The  time  to  be  allowed  for  stoppages  at  Larbert  and 
Perth,  and  between  Perth  and  Liarbert,  shall  be  sach  as 
the  East  Coast  Companies,  or  that  one  of  them  which 
shall  be  interested  in  the  particular  train,  if  only  one 
of  them  be  so  interested,  shall  fiom  time  to  time  fix, 
or  as,  in  case  of  difference  with  the  company,  shaD  be 
settled  by  the  standing  arbitrator." 
(8.)  ''  The  East  Coast  Companies,  or  that  one  of  them  which 
shall  be  interested  in  the  particular  train,  if  only  one 
of  them  be  so  interested,  shall  hare  the  power  to  fix 
stations  between  Larbert  and  Perth  at  which  they 
require  trains  to  stop." 
(9.)  "  Provided  always,  that  except  when  so  decided  by  the 
award  of  the  standing  arbitrator,  the  East   Coast 
Companies  shall  not  have  power  to  require  the  com* 
pany,  and  the  company  shall  not  be  bound,  to  ran 
more  than  four  trains  each  way  daily  between  Larbert 
Junction  and  Perth  for  the  conveyance  of  East  Coast 
(passenger)  traffic  ;  and  where  the  carriages  or  wag^ 
gons  of  any  other  company  are  used  on  the  Scottish 
Central  Line,  the  usual  railway  clearing  house  allow- 
ance for  such  carriages  or  waggons  shall  be  made  by 
the  company  for  the  same." 
The  46th  section  of  the  North  British  and  Edinburgh  and 
Glasgow  Amalgamation  Act,  1865,  imposed  a  similar  liability 
on  the  North  British  Company  to  run  and  carry  forward,  between 
Edinburgh  and  Larbert  Junction,  trains  in  conjunction  -with 
trains  of  the  East  Coast  Companies.     The  Caledonian  Company 
had,  by  the  same  act,  fiu;ilities  over  the  Edinburgh  and  Glasgow 
line,  diflferences  concerning  which  were  to  be  referred  to  a  stand- 
ing arbitrator. 

The  East  Coast  Companies  had  established  services  between 
London  and  York,  and  Perth,  under  the  provisions  of  the  98th 
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section^  above  mentioned.  In  June^  1876^  the  East  Coast  Com- 
panies gave  notice  to  the  Caledonian  Company  of  a  proposed 
change  in  the  times  of  some  of  their  trains  to  Perth^  intended 
to  come  into  operation  at  the  beginning  of  the  following  months 
and  requiring  them  to  make  alterations  in  the  times  of  the  arrival 
and  departure  at  and  from  Larbert  Junction  of  their  trains  run- 
ning in  conjunction  with  the  East  Coast  Companies'  trains.  This 
the  Caledonian  Company  resisted. 

A  similar  notice  was  served  upon  the  North  British  Com- 
pany with  regard  to  trains  between  Edinburgh  and  Larbert 
Juncty^n^  and  had  been  acted  upon  by  them. 

The  Caledonian  Company  filed  their  application  for  an  order 
to  refer  the  difference  to  the  Commissioners ;  and  for  an  order 
enjoining  the  defendants  to  desist  firom  altering  the  arrange- 
ments for  the  running  of  trains  in  connection  with  their  respec- 
tive systems^  which  existed  during  the  month  of  June  then  last 
until  the  same  should  have  been  agreed  to  or  settled  by  the 
Bailway  Commissioners. 

Venables,  Q.C.^  Pember^  Q.C.,  and  H.  C.  Saunders^  appeared 
for  the  applicants. 

Hon.  A.  Thejtiffer,  Q.C.,  and  R.  E,  Webstevy  for  the  Great 
Northern  and  North  Eastern  Railway  Companies. 

Clerk,  Q.C.,  and  F.  Ledgard,  for  the  North  British  Bailway 
Company. 

The  nature  of  the  several  contentions  sufficiently  appears  in 
the  following  judgment  delivered  by  the  Court: — 

The  clearness  with  which  the  attention  of  the  Commissioners 
has  been  called  to  the  various  points  that  are  raised  in  this  case^ 
and  to  the  important  parts  of  the  several  Acts  of  Parliament  to 
which  reference  has  had  to  be  made>  and  the  opportunity  which 
the  time  occupied  by  the  hearing  of  the  case  has  given  us  to 
consider  these  points  ourselves^  seem  to  make  it  possible  ibr  us 
to  do  what  probably  it  will  be  convenient  should  be  done, 
namely,  to  give  our  opinion  upon  the  case  without  taking 
further  time  for  deliberation. 
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When  Parliament  authorized  the  Edinbnigh  and  GlaBgoir 
line,  in  the  year  1865,  to  be  amalgamated  with  Ae  Karth 
British,  and  in  the  same  rear  authorized  the  amalgamation  of 
the  Scottish  Central  Lane  with  the  Caledonian,  and  in  the  year 
following,  in  1866,  of  the  Scottish  North  Eastern  with  the 
Caledonian,  it  made  special  provisions  for  the  tranffmiMon  of 
traffic  bv  the  East  Coast  route.     It  seemed  to  hare  been  made  a 

m 

condition  of  the  amalgamations  which  were  authorized  in  thooe 
Tears  that  traffic  bv  that  East  Coast  lonte  shoaM  hav^e  the 
securities  provided  for  it  which  are  contained  in  the  spedal 
The  East  Coast  route  was  defined  to  be  a  route  whidi 
at  Larbert  and  went  br  Edinburgh  and  Berwii^  to  tiMidnn  hf 
the  lines  of  the  Xorth  Eastern  and  Great  Nofftheim  Baihraf 
Companies.  The  Scottish  C^itzal  Line  was  a  continoatiao  of 
that  route  to  the  north,  in  the  same  way  as  it  was  a  cuuiinuation 
to  the  north  of  the  West  Coast  route  br  Carlisle.  The  East 
Coast  Companies  were  the  two  English  Companies^  the  XokA 
Ea^tem  and  the  Great  Xorthem,  and  the  East  Coast 
was  traffic  which  passed  from  or  fiom  beyond  the  S 
Central  SaHwar  bv  LarberL  and  br  Edinbanzh  and 
on  to  the  lines  of  tibe  Xorth  Eastern  and  Great  ]S 
Railway  CompazLHK  or  eidier  of  those  lines- 

Th^s  was  the  East  Coast  traffic,  and  the 
were  made  with  i^ereoce  to  its  traosmisaoo  by  die 
tion  acts  were  these :  The  East  CoKt  Cooqnaies  wore  to 
liberty  in  ^  first  f«ace  to  work  East  Coast  traffic  br 
o wa  ec^rtaea  and  carriages  over  dte  Eaes  of  die  Xorth  BriiiJb 
acJ  Caledc»a5aa  Cocii«ac£es  frooa  EASnborsh  to  Larbcrt 


GuiBSgow  in  ofse  direcd«.Ti,  and  tt>  Per^ 

ocher:  and  if  thev  did  aot 

fvw^rsw  ^B  the  Xorth 

w^re  to  «tiT^y  siach 

wt:h  wtiich  they  woold 

wbicflL  rt  w3^  their  ' 

tv>  he  ^Yse  &r  E^t 
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made  an  obligation  on  the  North  British  and  Caledonian 
Bailway  Companies  to  ran  trains  in  conjonction  with  the  trains 
ran  by  the  Great  Northern  and  North  Eastern  Railway  Com- 
panies. The  duty  of  the  Caledonian  and  North  British  Com- 
panies in  such  case  is  to  run  trains  in  conjimction^  and  the  East 
Coast  Companies  are  given  the  right  to  require  that  trains  shall 
be  run  in  conjunction  with  their  trains  from  or  to  the  south,  the 
provision  in  the  acts  being  that  the  trains  shall  be  run  in  con- 
junction or  connection,  and  so  run  as  to  make  a  continuous 
oommunication. 

But  it  is  asked,  what  is  the  meaning  of  being  required,  or 
having  the  right  to  require,  that  trains  shall  be  run  in  conjunc- 
tion? The  contention  of  the  applicants  in  their  application 
certainly  goes  too  far  when  they  say,  in  one  of  their  paragraphs, 
^'  That  according  to  the  true  meaning  and  intent  of  these  acta 
the  East  Coast  Companies  are  not  at  liberty  of  their  own  mere 
win  and  motion  to  enforce  an  alteration  in  the  service  of  trains 
agreed  between  the  several  parties,  either  without  their  consent, 
or" — so  on.  We  should  say,  on  the  contrary,  that  the  duty  of 
the  Caledonian  and  North  British  Companies  waits  entirely,  as 
regards  this  matter,  upon  the  mere  will  and  motion  of  the  East 
Coast  Companies.  The  East  Coast  Companies  are  not  bound 
to  run  any  trains  at  aU  for  the  accommodation  of  East  Coast 
traffic,  nor  to  run  them  at  any  particular  time,  nor  at  the  same 
time  one  month  with  another ;  but  if  they  do  run  them,  then  it 
is  made  obligatory  upon  the  Caledonian  and  North  British 
Companies  to  run  trains  in  conjunction  with  those  trains  so  run 
by  the  English  Companies. 

On  the  other  hand,  we  think  that  the  East  Coast  Companies 
daim  too  much  in  insisting  that  their  general  power  to  require 
trains  to  be  run  in  conjunction  involves  also  that  of  fixing  the 
times  when  those  trains  shall  arrive  and  depart  on  the  Cale- 
donian and  North  British  lines.  It  is  possible  that  that  power 
may  be  included  by  implication  in  the  words  "  trains  to  run  in 
conjunction.'^  But  we  must  regard  rather  what  we  find  expressed 
in  the  sections  of  the  respective  acts;  and  there  we  find  that 
they  may  require  trains  to  be  nm  in  conjimction,  whatever  that 
may  mean,  and  that  trains  being  run  pursuant  to  their  orders. 
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they  shall  be  run  at  particular  speeds^  and  that,  as  to  stopping 
at  stations,  they  shall  stop  at  such  stations  as  may  be  designated 
by  the  East  Coast  Companies.  Had  it  been  intended  that  they 
should  also  have  the  power  to  fix  the  times  for  the  arrival  and 
departure  of  trains  in  connection  with  the  accommodation  trains 
run  from  York  or  London,  it  would,  we  think,  have  been  clearly 
so  expressed  in  one  of  the  subnsections  to  this  section  98.  In 
the  section  referring  to  their  running  powers  there  is  provision 
made  for  fixing  the  hours  of  arrival  and  departure  of  trains  ran 
by  the  East  Coast  Companies ;  and  we  do  not  see  why,  if  that 
was  what  Parliament  meant,  it  should  not  have  been  said  in 
one  of  those  sub-sections  that  the  hours  of  arrival  and  departure 
of  the  trains  run  in  conjunction  should  also  be  fixed  by  them. 
To  us  it  appears  that  the  way  in  which  this  obligation  is 
expressed  leaves  room  for  differences  to  arise  with  r^ard  to  the 
manner  in  which  the  trains  must  be  timed  in  order  that  they 
may  fulfil  the  condition  of  being  in  conjunction  with  the  trains 
run  for  the  accommodation  of  East  Coast  traffic  The  trains 
may  fit  more  or  less  closely  as  to  time,  but,  for  all  that^  may 
still  be  in  conjunction;  and  the  act  seems  to  provide  that  if 
differences  should  arise,  those  differences  shall  be  settled  by 
arbitration.  We  would  even  say  that  the  mode  of  expression 
allows  of  matters  of  a  general  kind — such,  for  instance,  as  the 
public  convenience,  or  even  the  convenience  of  the  Caledonian 
Company,  without  at  all  subordinating  through  traffic  from 
York  to  London  to  Scotch  local  traffic,  or  the  relative  import- 
ance of  different  train  services  and  their  several  connections 
being  taken  into  consideration.  We  think  that  the  power  to 
fix  times  which  is  claimed  for  the  East  Coast  Companies  would 
in  practice  be  too  absolute  a  power,  and  that  the  matter  of  it  is, 
in  fact,  part  of  what  is  made  subject  to  arbitration.  At  the 
same  time  the  arbitrator,  if  he  has  a  question  of  that  kind 
brought  before  him,  ought  to  take  care  to  provide  as  fiu:  as 
possible  against  preferences  as  between  the  East  and  the 
West  Coast  routes. 

Thesiger,  Q.C„  asked  where,  upon  that  view,  was  the  difierence 
between  sections  88  and  98,  and  in  what  respect  did  section  98 
give  greater  advantage  to  the  East  Coast  Companies  than  had 
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already  been  given  to  them  by  section  88.  It  occurs  to  us  that 
the  difference  between  those  two  sections  is  this: — That  the 
trains  which  are  run  under  section  88  are  merely  trains  run  in 
the  manner  that  is  usual  and  useful ;  while  the  trains  that  are 
run  under  section  98  are  trains  to  be  run  at  particular  speeds 
in  a  particular  manner  and  in  the  way  most  advantageous  to 
the  East  Coast  Companies. 

Well^  now^  that  being  the  state  of  the  case  with  regard  to 
those  acts  and  our  view  as  to  the  construction  of  them^  I  pass 
on  to  what  has  been  done  under  them  since  they  were  enacted. 
Nothing  appears  to  have  been  done  between  the  years  1865  and 
1869;  but  in  1869  the  East  Coast  Companies  called  upon  the 
two  Scotch  companies  to  run  under  this  98th  section  and  the 
corresponding  sections  in  the  two  other  acts^  three  trains  each 
way  daily;  and  it  appears  that  in  the  years  1873  and  1874  the 
full  number  which  they  had  power  to  require>  or  four  trains 
each  way^  were  run  upon  their  requisition.  On  different  occar 
sions  the  times  of  running  those  trains  had  been  altered  by 
directions  from  the  East  Coast  Companies;  and  about  the  middle 
of  last  months  on  the  21st  of  June^  a  telegram  was  sent  to  the 
Caledonian  Company  by  the  North  Eastern  Company  intimating 
that  certain  alterations  would  be  made  on  and  after  the  1st  of  July 
in  the  trains  run  by  the  English  Companies  for  this  tra£Bc>  and 
that  corresponding  alterations  would  have  to  be  made  in  the  trains 
run  in  connection  with  them.  That  telegram  of  the  21st  was 
followed  by  a  letter  containing  a  time-table  of  all  the  proposed 
alterations.  It  was  also  dated  the  21st^  but  not  forwarded  till 
the  23rd^  and  was  not  received  till  the  evening  of  the  24th»  afler 
the  business  of  the  day  was  over^  and  consequently  was  not 
available  for  being  acted  upon  till  the  morning  of  the  26th, 
which  was  Monday.  And  the  view  of  the  Caledonian  Com- 
pany (for  the  North  British  Company  made  no  objection  to  the 
alterations)  seems  to  have  been  that^  besides  the  notice  being  too 
shorty  the  East  Coast  Company  had  not  that  absolute  power 
which  they  claimed  of  altering  the  times  at  which  those  notice 
trains  were  run. 

Now  the  alterations  applied  to  four  out  of  the  eight  trains; 
three  of.  them  had  reference  to  the  down  trains^  and  the  fourth 
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bad  reference  to  an  up  train  from  Perth  to  London;  two  applied 
to  trains  which  ran  between  London  and  Perth  as  the  Scotch 
terminus,  and  the  other  two  to  trains  between  London  and 
Aberdeen  as  the  Scotch  tenninus.  We  will  consider  each  of 
the  alterations  in  turn. 

The  East  Coast  Companies  in  the  month  of  June  had  a  train 
which  left  London  at  10  o'clock  in  the  morning,  and  arrived  at 
about  half-past  7  in  Edinburgh ;  and  they  made  arrangements 
by  which  that  train  was  expedited  on  the  route  between  London 
and  Edinburgh,  and  arrived  at  Edinburgh  in  the  month  of  July 
at  7  o'clock  instead  of  at  half-past  7  as  in  the  month  of  June ; 
and  what  they  desired  was  that  the  half-hour  which  they  gained 
on  the  route  between  London  and  Edinburgh  should  not  be  lost 
in  the  last  70  miles  or  so  of  the  distance  between  London  and 
Perth  through  the  train  in  connection  making  no  earlier  start 
from  Edinburgh  for  Perth  than  before,  but  that  it  should  leave 
half-an-hour  earlier. 

The  second  train  was  a  train  which  in  the  month  of  June  left 
Perth  at  8.45  in  the  morning  and  arrived  in  London  at  9  o'clock 
in  the  evening.  The  Great  Northern  and  North  Eastern  Com- 
panies proposed  to  accelerate  that  train  by  50  minutes  in  actual 
travelling,  and  to  make  it  arrive  at  King's  Cross  at  7  o'clock  in 
the  evening  instead  of  9  o'clock,  as  had  been  its  time  of  arrival 
in  the  month  of  June;  they  gained  50  minutes  on  the  road  in 
greater  speed,  and  the  other  one  hour  and  ten  minutes  was  to  be 
obtained  by  making  the  train  leave  Perth  at  7.35  in  the  morn- 
ing instead  of  8.45,  as  had  been  the  case  during  the  month  of 
Jime. 

Now  in  both  those  cases  we  think  that  the  East  Coast  Com- 
panies are  entitled  to  have  the  times  of  the  Caledonian  and  North 
British  trains  altered  as  they  propose.  They  have  given  an  im- 
proved accommodation  for  the  East  Coast  traffic  so  far  as  Ihey 
are  concerned,  and  unless  the  companies  who  run  the  trains  in 
conjunction  with  theirs  respond  to  that  improvement  by  adapting 
to  it  their  part  of  the  joint  service,  the  service  as  a  whole  will 
derive  no  benefit. 

Then  the  other  two  alterations  refer  to  the  trains  which  run 
between  London  and  Aberdeen,  both  down  trains,  and  leaving 
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London  at  present  at  the  same  time  that  they  did  in  the  month 
of  June>  and  also  arriying  at  Edinburgh  and  Aberdeen  at  the 
same  time  as  they  did  before.  But  the  East  Coast  Companies 
appear  to  be  able  to  make  more  sure  of  the  time  at  which  those 
trains  arrire  at  Edinburgh,  and  they  have  therefore  required 
that  the  trains  which  run  in  conjunction  with  them,  and  which 
now  leave,  the  first,  half-an-hour  after  the  arrival  of  the  first 
night  train  at  6  o'clock  in  the  morning,  namely,  at  6.30,  shall 
leave  instead  at  6.15,  and  that  the  other,  which  now  leaves  at 
55  minutes  after  the  arrival  of  the  second  train  firom  King's 
Cross  in  the  evening,  the  train  leaving  King'v  Cross  at  9 
o'clock  p.m.  and  arriving  at  7.40  a.m.  shall  leave  at  8.10 
instead  of  at  8.35. 

The  Caledonian  Company  say  that  those  alterations  of  the 
trains  run  in  conjunction  will  not  give  any  great  additional  con- 
venience to  the  public,  while  they  will  be  attended  with  great 
inconvenience  to  themselves.  They  point  out  that,  as  regards 
the  passengers  going  to  Aberdeen  or  going  beyond  Perth,  it  is 
a  mere  question  of  redistribution  of  the  time  allowed  for  stop* 
page  on  the  journey ;  that  instead  of  stopping  so  much  time  at 
Edinburgh  and  so  much  time  at  Perth,  they  are  to  stop  less 
time  at  Edinburgh  and  a  longer  time  at  Perth ;  while  as  regards 
passengers  who  are  going  no  further  than  Perth,  though  they 
cannot  dispute  the  advantage  to  them  of  arriving  15  or  20 
minutes  earlier,  still  they  say  practically  there  are  none  such  by 
those  trains,  or  too  few  to  outweigh  the  objections  to  altering 
the  time  of  leaving  Edinburgh. 

The  inconvenience  to  themselves  to  which  they  refer  is  this, 
that  the  trains  which  leave  at  the  old  times,  namely,  at  6.30  and 
8.35  firom  Edinburgh,  when  they  get4o  Larbert  are,  the  first  of 
them  at  all  events,  connected  not  only  with  a  train  firom  Glasgow 
leaving  at  6.45  in  the  morning,  but  also  with  the  limited  mail 
train  leaving  Euston  Station  at  8.40  in  the  evening  and  going 
on  by  this  train  to  Perth. 

Then  as  regards  the  second  train,  the  train  that  now  leaves 
at  8.35,  that  at  Larbert  connects  also  with  a  train  firom  Glasgow, 
leaving  Glasgow  at  9  o'clock;  but  it  does  not  appear  to  have 
anything  to  do  with  any  train  coming  firom  the  south  by  Carlisle. 
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Now  if  the  question  stood  there,  we  might  be  inclined  to  hold 
that  the  Caledonian  Company  had  shown  reasons  why  those 
alterations  should  in  neither  case  be  carried  out;  but  it  appears, 
taking  the  first  of  those  two  trains,  that  the  train  that'  leaves  at 
half-past  six  in  the  morning  only  arrives  at  Perth  at  9  o'clock, 
and  that  the  trains  that  leave  Perth  for  the  north  in  different 
directions  go  at  9.15  to  Dundee,  9.20  to  Aberdeen,  9.30  to 
Inverness;  and  it  has  been  stated  that  it  has  occasionally  hap- 
pened that  passengers  going  by  this  6.30  train  due  at  Perth  at 
9  o'clock  have  been  late,  at  all  events  for  the  earliest  of  those 
departures,  namely,  the  9.15  to  Dundee.  It  is  also  stated  that 
the  train  from  Euston  Station  which  leaves  about  the  same  time 
as  the  train  from  King's  Cross  in  the  evening,  and  which  used 
to  arrive  at  Perth  by  this  same  9  o'clock  train,  now  arrives  at 
Perth,  under  some  new  arrangements  that  have  been  made,  at 
8.30  in  the  morning;  and  that  if  passengers  by  the  East  Coast 
route  are  not  to  arrive  at  Perth  till  half-an-hour  later,  with  the 
knowledge  that  occasionally  they  have  been  too  late  for  those 
trains  leaving  Perth  for  the  north,  the  East  Coast  route  would 
be  placed  at  a  disadvantage  compared  with  the  West  Coast 
route.  Under  these  circumstances  we  think  that  the  East 
Coast  Companies  are  entitled  to  have  this  demand  of  theirs 
complied  with,  that  the  train  in  connection  with  their  train 
from  London  at  8.30  should  leave  at  6.15  instead  of  6.30. 

With  reference  to  the  other  train  that  now  leaves  Edinburgh 
at  8.35,  it  connects,  as  I  have  said,  with  a  train  from  Glasgow, 
leaving  Glasgow  at  9  o'clock,  and  the  two  trains  go  on  together 
from  Larbert  to  Perth,  and  arrive  at  Perth,  it  appears,  at  about 
a  quarter  past  11;  and  the  first  train  out  firom  Perth  to  the 
north  does  not  go  till  ten  minutes  before  12,  so  that  there  is  a 
margin  of  thirty-five  minutes.     It  is  true  that  a  train  that  leaves 
Euston  Station  and  that  goes  by  the  West  Coast  route  arrives 
at  Perth  as  early  as  10  o'clock,  which  is  two  hours  or  an  hour 
and  fifty  minutes  before  the  first  train  out  to  the  north.    But 
upon  the  whole  we  do  not  see  that  there  is  any  necessity  for  this 
alteration  being  made  in  their  train  by  the  Caledonian  Com- 
pany.    I  believe  that  I  have  now  noticed  aU  the  questions  that 
are  at  issue  between  the  companies. 
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VenableSyQ,  C.  Might  I  suggest  the  question  of  the  7-45  train  ?         1876. 


Sir  Frederick  PeeL  With  regard  to  that  the  Caledonian  Com- 
pany ask  that  if  they  are  required  to  run  a  train  from  Perth  to 
the  south,  leaving  at  7.35  instead  of  8.45,  it  should  be  made 
subject  to  the  condition  that  the  North  British  Company  should 
run  a  train  to  Edinburgh  in  connection  with  a  local  train,  or  at 
least  not  a  notice  train,  which  leaves  Perth  for  Larbert  at  7.45, 
or  only  ten  minutes  after  the  notice  train  leaving  at  7.35.  But 
we  think  that  the  obligation  to  run  the  train  leaving  at  7.35  is 
of  an  absolute  character,  and  that  we  should  not  be  justified  in 
making  it  a  condition  of  running  that  train,  that  the  North 
British  Company  under  another  act  should  run  a  train  in  con* 
nection  with  the  7.45  train. 

I  do  not  know  whether  we  ought  to  refer  to  the  remarks 
which  have  been  made  upon  the  subject  of  the  shortness  of  the 
notice,  which  was  given  by  the  East  Coast  Companies  to  the 
Caledonian  Company  the  latter  end  of  the  month  of  June. 
There  does  not  appear  to  have  been  any  rule  or  practice  observed 
with  reference  to  notices  of  alterations  for  the  first  of  the  follow- 
ing month  being  given  not  later  than  some  particular  day  in  the 
current  month.  Mr.  Kempt,  I  think,  stated  that  notices  had 
been  given  10,  14,  and  even  17  days  before,  and  that  there  was 
an  agreement  between  the  North  British  and  Caledonian  Com- 
panies that  as  regards  alterations  of  their  trains  they  should  give 
notice  to  each  other  about  the  21st  or  the  22nd  of  the  current 
month  for  the  first  of  the  following  month.  We  should  say  that, 
considering  that  the  alterations  in  the  present  case  affected  four 
of  the  eight  trains,  and  that  it  was  known  that  some  of  those 
trains  that  were  to  be  altered  were  trains  that  were  running  in 
connection  with  other  trains  besides  those  trains  run  by  the 
East  Coast  Companies,  that  a  longer  notice  might  have  been 
given,  and  that  it  has  not  been  shown  that  a  longer  notice 
could  not  have  been  given.  At  the  same  time  we  cannot  say 
that  the  notice  was  so  short  that  the  Caledonian  Company  could 
not  have  made  the  alterations  required  of  them  in  time,  if  not 
for  the  first  of  the  following  month,  at  all  events  within  a  few 
days  after  the  month  had  commenced. 
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Lastly^  as  regards  the  questions  between  the  North  British 
and  Caledonian  Companies  no  alterations  seem  to  have  been 
made  by  the  North  British  Company^  except  those  which  were 
dictated  to  them  by  the  East  Coast  Companies^  and  we  do  not 
think  that  notices  given  by  them  of  alterations  so  required  to  be 
made  by  them  should  be  treated  as  if  they  were  altering  trains, 
settled  between  the  two  companies  under  their  agreement  The 
North  British  Company,  as  I  understand,  say  that  if  there  is 
any  difference  between  the  two  companies  it  is  a  difference  that 
should  be  determined  under  an  agreement  made  in  the  year 
1873,  and  which  provided  for  the  appointment  of  a  joint  com- 
mittee  of  four  members  of  the  board  of  each  company ;  but  there 
does  not  seem  to  be  anything  in  that  agreement  which  super- 
sedes the  provision  made  in  the  Amalgamation  Act  of  1865, 
by  which  the  differences  may  be  referred  to  arbitration  under 
the  26th  section  of  that  act  of  the  North  British  Railway  Com* 
pany.  But  there  really  appears  to  be  no  difierence  at  present 
between  the  North  British  Company  and  the  Caledonian  Com- 
pany. The  North  British  Company  do  not  refiise,  at  all  events 
as  yet,  to  run  a  train  in  conjunction  with  the  train  leaving  Perth 
at  7.45. 

Under  these  circumstances  we  do  not  see  what  order  we 
could  make  with  reference  to  any  difference  between  the  North 
British  and  Caledonian  Companies. 


[Agent  for  the  applicants:    Alexander  Grahame^  &r  James 

Kerr,  solicitor,  Glasgow. 
Agent  for  the  North  British  Railway  Company :   W.  A,  Lock, 

for  Adam  Johnstone,  solicitor,  Edinburgh. 
Solicitors  for  the  Grreat  Northern  and  North  Eastern  Railway 

Companies :  Johnston,  Farquhar  jf  Leech,  and  Richard* 

son,  Gutch  if  Co.,  York.] 
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The  Tobbay  and  Bbixham  Railway  Company  ^^^y  *.  i^.  20, 

.  Avgust  10, 


V. 

The  South  Devon  Rah-way  Company. 

Arbitration — Juritdiction — Witrking  as  Agents — Terminals^He/erenee  under 

the  RegiOatian  qf  Railways  Act,  1873,  s,  8. 

The  Railway  Companies  Arbitration  Act,  1859,  gives  power  to  railway  com* 
panics  to  agree  in  writing  to  refer  matters  in  difference,  as  they  ariae,  to  arbi- 
tration. 

Semble,  that  this  act  does  not  gire  the  Commissioners  jurisdiction  under  the 
8th  section  of  the  Regulation  of  Railways  Act,  1878,  which  provides  for  the 
leferenoe  to  them  of  differences  between  railway  companies  required  or  authorized 
to  be  referred  to  arbitration  under  the  provisions  of  any  general  or  special  act,  to 
order  a  reference  to  themselves  of  matters  in  difference  between  two  railway  com- 
panies in  the  absence  of  such  an  agreement. 

The  B.  Railway  Company's  line  formed  a  junction  with  that  of  the  S.  D.  Rail- 
way Company  at  C. 

The  act  authorizing  the  construction  of  the  B.  Railway  provided  for  the  refer- 
ence to  arbitration  of  aU  matters  in  difference  between  the  companies  as  to  the 
construction  or  effect,  or  the  performcnce  or  observance  of  any  of  the  pronsions 
thereof. 

JSeld,  that  a  daim  by  the  S.  D.  Company  to  make  a  charge  on  the  B.  Company 
in  respect  of  traffic  exchanged  at  C,  or  to  retain  in  respect  thereof  that  part  of  the 
receipts  of  the  B.  Company  which  stood  for  terminals,  was  within  the  clause. 

The  B.  line  was  worked  by  the  S.  D.  Company  as  agents  for  the  B.  Company ; 
all  traffic  on  the  B.  line  being  charged  for  at  local  rates,  which  were  fixed  by  the 
B.  Company. 

The  S.  D.  Company  refused  to  credit  the  B.  Company  with  any  allowance  for 
terminal  in  respect  of  traffic  arising  at  B.  and  passing  on  to  their  own  lines  or 
those  of  other  companies. 

Held,  that  the  B.  Company  were  entitled  to  such  allowance. 

Certain  companies  had  agreed  to  allow  the  S.  D.  Company  a  special  terminal 
of  8«.  per  ton  for  fish. 

Held,  that  the  B.  Company  were  only  entitled  to  an  allowance  by  the  S.  D. 
Company  of  the  ordinary  clearing  house  terminal  of  Is.  Sd,  for  fish. 

This  was  an  application  under  section  8  of  the  Regulation  of 
Railways  Act,  1873  0). 

The  applicants,  the  Torbay  and  Brixham  Railway  Company, 

(')  Ante,  Vol.  I.  p,  6. 
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^Q7^'        were,  by  the  Torbay  and  Brixham  Kailway  Act,  1864,  autho- 
ToBBAY  AND  nzcd  to  make  a  railway  extending  from  Brixham,  in  the  county 
Ry.  Co.       of  Devon,  to  a  junction  with  the  line  of  the  Dartmouth  and 
South  Devon  Torbay  Bailway  Company  at  Chiu^ton. 

liY.  Co.  The  Dartmouth  and  Torbay  Bailway  was  amalgamated  with 

that  of  the  defendants,  the  South  Devon  Bailway  Company, 
by  the  South  Devon  Bailway  Act,  1866,  section  22  of  which 
enacts,  that  on  amalgamation  and  thenceforth  the  South  Devon 
Company  shall  to  all  intents  represent  the  Dartmouth  Com- 
pany. The  last-mentioned  A^ct  incorporates  Part  Y.  of  the 
Bailways  Clauses  Act,  1863  (')• 

The  Brixham  line  was  opened  for  traffic  in  1868,  and  in  that 
year  an  agreement  for  the  working  of  it  by  the  South  Devon 
Company  was  executed  by  the  latter;  but  the  operation  of  such 
agreement  was  limited  to  a  year,  and  it  was  never  submitted  to 
a  special  meeting  of  the  shareholders  of  either  company  or 
approved  by  the  Board  of  Trade,  as  provided  by  Part  III.  of 
the  Bailways  Clauses  Act,  1 863  («). 

The  South  Devon  Company  worked  and  managed  the  line 
for  and  on  behalf  of  the  Brixham  Company  as  their  agents, 
and  provided  roUing  stock  and  a  staff  for  working,  and  coUected 
the  receipts  from  traffic  and  paid  out  of  them  the  expenses  of 
the  line  for  wages,  maintenance,  hire  of  stock,  and  other 
services. 

The  shares  of  the  Brixham  Company  were,  from  its  commence- 
ment to  the  year  1874,  nearly  all  held  by  Mr.  B.  W.  Wolston, 

(> )  26  &  27  Vict  c.  02,  Part  V.,  con-  gamation  woald,  might  or  could  be  done* 

tains  the  following  section: — Sect.  89.  continued  or  completed, by  the  diasolTed 

'*  The  special  acts  relating  to  or  affect-  company  or  their  directors,  ofBcers  or 

ing  the   dissolved   company  or   their  servants  nnder  or  by  virtue  of  those 

undertaking  in  force  at  the  passing  of  acts,  shall  or  may  be  done,  continued 

the  amalgamating  act  shall,  except  so  or  completed  by  the  amalgamated  com- 

far  as  they  are  thereby  expressed  to  be  pany  and  their  directors,  officers  and 

varied  or  repealed,  remain  in  full  force,  servants,  as  the  case  may  be ;  and  evezy 

and  all  rights  and  powers  thereby  con-  special  act,  so  far  as  it  relates  to  or 

ferred  on  and  vested  in  the  dissolved  affects  the  dissolved  company  or  their 

company  in  relation  to  their  under-  undertaking,  shall  be  read  and  ooii* 

taking,  may  be  enjoyed  and  exercised  strued  as  if  the  name  of  the  amalga- 

by  the  amalgamated  company  in  rela-  mated  company  had  been  used  therein 

tion  to  the  dissolved  undertaking;  and  in  relation  to  that  undertaking  instead 

all  matters  to  be  done,  continued  or  of  the  name  of  the  dissolved  company.** 

completed,  or  which  but  for  the  amal-  (*)  26  &  27  Vict  c.  92,  ss.  23,  25. 
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of  Brixham,  and  the  terms  upon  which  the  line  was  worked         ^^76. 
were  those  to  which  he  individually  gave  his  assent.     In  that  Torbay  akd 
year  the  Brixham  Company  was  reorganized,  and  a  board  of      ky.  Co. 
directors  appointed,  and  in  1875  power  to  raise  further  capital  southDevon 
was  obtained  and  a  manager  engaged,  and  the  accounts,  which       ^^*  C^- 
the  South  Devon  Company  had  rendered  half-yearly,  investi- 
gated.   The  result  of  the  investigation  was  the  filing  of  this 
application. 

The  other  facts  proved  in  the  case  and  the  nature  of  the 
contention  between  the  parties  sufficiently  appear  in  the  judg- 
ments. 

Littler,  Q.C.,  and  J,  Batten  appeared  for  the  applicants. 

Hon.  A.  Thesiger,  Q.C,  and  H.  C,  Saunders ,  for  the  de- 
fendants. 

The  following  preliminary  objections  were  taken  to  the  juris- 
diction of  the  Commissioners : — 

1.  That  the  alleged  agreement  of  the  24th  May,  1868,  was 

never  executed  by  the  applicants. 

2.  That  the  said  agreement  was  never  submitted  to  a  special 

general  meeting  of  the  shareholders  of  either  the  Tor- 
bay  and  Brixham  or  the  South  Devon  Railway  Com- 
panies. 

3.  That  the  said  agreement  was  never  approved  by  the  Board 

of  Trade. 

4.  That  the  said  agreement  only  purported  to  extend  over  a 

period  of  twelve  months,  terminating  on  the  27th  Feb- 
ruary, 1869. 

5.  That  the  matters  in  difference  were  not  matters  in  differ- 

ence between  the  Torbay  and  Brixham  Railway  Com- 
pany and  the  South  Devon  Railway  Company. 

6.  That  no  agreement  respecting  the  subject-matter  of  the 

application  was  ever  made  between  the  Torbay  and 
Brixham  and  the  Dartmouth  and  Torbay  Companies, 
and  no  matter  in  difference  between  the  applicants 
VOL.  n. — 2.  D  D 
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1876.  and  the  Dartmouth  and  Torbaj  Bailwaj  Companj  or 

ToBBAT  AND  the  defendants,  within  the  meaning  of  sect  40  of  the 

^R^^Co*  Torbay  and  Brixham  Kailway  Act,  1864,  exists. 

»       ^  7.  That  the  subject-matter  of  the  application  is,  if  the  claims 

South  Deton  '^     .  rr  ^ 

Rt.  Co.  of  the  applicants  be  well  founded,  rather  matter  for 

determination  of  her  Majesty's  High  Court  of  Judica- 
ture than  by  the  Railway  Commissioners. 
8.  That  no  difference  between  the  Torbay  and  Brixham  and 
the  South  Devon  Railway  Companies,  within  the 
meaning  of  the  Regulation  of  Railways  Act,  1873, 
exists. 

These  objections  were  disposed  of  by  the  following  interlocu- 
tory judgment,  delivered  on  the  4th  of  July : — 

Upon  an  application  made  to  us  by  the  Torbay  and  Brixham 
Railway  Company  to  determine  certain  matters  in  difierence 
between  them  and  the  South  Devon  Railway  Company,  the 
question  of  jurisdiction  has  been  raised  by  the  South  Devon 
Company;  and  having  considered  their  objections,  eight  in 
number,  we  proceed  to  give  our  decision. 

By  the  8th  section  of  our  Act  of  1873,  any  differences  between 
railway  companies  which  under  any  general  or  special  act  are 
required  or  authorized  to  be  referred  to-arbitration,  may  instead 
be  referred  to  us  at  the  instance  of  any  of  the  parties  to  them. 
The  Railway  Companies  Arbitration  Act,  1859,  is  a  general 
act,  and  gives  power  to  railway  companies  to  agree  in  writing 
to  refer  matters  in  difference  as  they  arise  to  arbitration.  No 
agreement  in  accordance  with  the  act  is  in  existence  between 
the  companies  before  us;  but  it  was  contended  on  behalf  of  the 
Brixham  Company  that  it  was  not  necessary  there  should  be, 
that  it  was  enough  for  our  jurisdiction  that  there  was  power  to 
agree,  and  that  it  could  properly  be  said  that  differences  were, 
imder  the  general  Act  of  1859,  authorized  to  be  referred  to  arbi- 
tration, whether  or  not  companies  agreed  to  adopt  it,  and  not- 
withstanding that,  except  as  agreed,  differences  could  not  be 
referred  to  arbitration  under  it  This  view  gives  a  wide  scope 
to  the  8th  section  of  our  Act  of  1873 ;  but  the  argument  to 
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establish  its  correctness  was  not  quite  conclusive  to  our  minds,        1876. 

and  it  would  not  be  without  hesitation  that  we  should  act  Tobbatako 

Bbixham 
upon  it.  By.  Co. 

Half  the  objections  of  the  South  Devon  Company  are  directed  southDevoji 
against  the  validity  of  an  agreement  made  26th  March,  1868,  Rt.  Co, 
between  them  and  the  Brixham  Company.  This  agreement 
adopted  the  Sailway  Arbitration  Act,  1859;  but  as  it  was 
expressed  to  be  made  for  one  year  only,  and  there  has  been  no 
subsequent  renewal  in  writing  of  the  article  relating  to  arbitral 
tion,  nothing  in  &ct  turns  as  to  our  powers  upon  that  agree-* 
ment  being  valid  or  otherwise. 

A  railway  company  can  also  force  a  reference  to  us  of  differ* 
ences  as  to  which  any  special  act  has  provided  for  their  being 
settled  by  arbitration.  A  provision  of  that  kind  is  contained  in 
the  Torbay  and  Brixham  Kailway  Act,  1864,  the  40th  section 
of  which  is  as  follows :  **  All  matters  in  difference  between  the 
Brixham  Company  and  the  Dartmouth  and  Torbay  Sailway 
by  this  act  directed  to  be  settled  or  determined  by  arbitration, 
or  as  to  the  construction  or  effect  of  the  preceding  enactments, 
or  the  performance  or  observance  or  non-performance  or  non-' 
observance  of  any  of  the  provisions  thereof,  shall,  as  and  when 
the  same  arise,  be  referred  to  and  determined  by  arbitration  in 
the  manner  provided  by  the  Sailway  Companies  Arbitration 
Act,  1859,  and  as  if  the  two  companies  had  agreed  to  refer  the 
same  to  arbitration  in  accordance  with  that  act."  The  Brixham 
Company  is  the  owner  of  the  short  railway  from  Brixham  to 
a  junction  with  the  railway  from  Dartmouth  to  Torbay  of  the 
Dartmouth  Company.  The  Dartmouth  Company  is  now  amal- 
gamated with  the  South  Devon  Company.  The  Brixham  Com- 
pany is  still  independent,  but  it  hires  all  its  waggons  and 
carriages  and  its  whole  staff  from  the  South  Devon  Company, 
who  are  also  its  agents  to  collect  rates  and  fares,  rendering 
accounts  of  the  receipts,  and  debiting  the  Brixham  Company 
with  the  charges  for  the  hiring.  Now  the  chief  complaint  in 
the  application  of  the  Brixham  Company  has  reference  to  these 
accounts,  and  is  to  the  effect  that  the  South  Devon  Company 
have  omitted  to  give  credit  for  that  part  of  the  receipts  which 
represents  terminal  charges,  and  have,  indeed,  treated  that  part 

pd2 
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1876.        as  being  their  own  in  respect  of  their  junction  station  at  Churs- 

ToRBAY  AND  ton.     Churston,  as  we  have  mentioned,  is  on  the  Dartmouth 

^R?Co^     and  Torbay  Railway,  and  the  Dartmouth  Company  has  been 

^'  amalgamated  with  the  South  Devon  Company.     But,  inasmuch 

South  Devon  °  , 

Ry.  Co.  as  the  South  Devon  Railway  Act,  1866,  s.  22,  enacts  that  on 
amalgamation  and  thenceforth  the  South  Devon  Company  shall 
to  all  intents  represent  the  Dartmouth  Company,  and  that  act 
besides  incorporates  Part  V.  of  the  Railways  Clauses  Act,  1863, 
one  provision  of  which  is,  that  '^  Every  special  act,  so  far  as  it 
relates  to  or  affects  the  dissolved  company  or  their  undertaking, 
shall  be  read  and  construed  as  if  the  name  of  the  amalgamated 
company  (that  is,  in  this  case,  the  South  Devon  Company)  had 
been  used  therein  in  relation  to  that  undertaking,  instead  of  the 
name  of  the  dissolved  company,"  it  seems  to  us  that  a -difference 
about  charges  at  the  Churston  station  is,  since  amalgamation,  a 
difference  between  the  Brixham  Company  and  the  South  Devon 
Company,  as  representing  the  Dartmouth  Company ;  and  that 
the  40th  section  above  cited  must  now  be  read  as  referring  to 
the  South  Devon  Company,  so  far  as  it  represents  the  Dart- 
mouth Company,  not  less  than  to  that  company.  Section  40, 
however,  applies  only  to  certain  kinds  of  difference,  and  the 
difference  submitted  to  us  is,  it  is  said,  of  a  kind  not  within  that 
section.  But  as  the  Brixham  Railway  was  authorized  to  com- 
mence by  a  junction  with  the  Dartmouth  Railway  at  Churston, 
and  the  two  railways  are  in  the  position  of  a  single  one,  in  con* 
sequence  of  the  relations  established  between  the  three  com- 
panies under  the  Torbay  and  Brixham  Act,  1864,  and  the  South 
Devon  Act,  1866,  a  claim  to  make  a  charge  on  the  Brixham 
Company  in  respect  of  traffic  exchanged  at  Churston,  or  to 
retain  in  respect  thereof  that  part  of  the  receipts  of  the  Brix- 
ham Railway  which  stands  for  terminals,  does,  we  think,  primd 
facie  affect  the  observance  of  the  Brixham  Act,  a  matter  of 
difference  seeming  to  arise  as  to  the  effect  or  construction  of 
its  enactments,  or  as  to  the  performance  or  observance  or  non- 
performance or  non-observance  of  the  provisions  thereof.  Under 
these  circumstances  we  hold  that  we  have  jurisdiction  to  deal 
with  the  complaint  in  the  application,  so  far  as  it  relates  to  the 
particular  matter  we  have  mentioned. 
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The  matter  was  subsequently  heard  on  tlie  merits,  the  same        ^^7<>' 
counsel  appearing  for  either  party;  and  on  the  10th  of  August  Tokbay  and 
the  following  judgment  was  delivered  by  the  Court: —  j^y  qq 

The  railway  of  the  Torbay  and  Brixham  Company  is  a  short  South  bKvoN 
line  of  two  miles  and  one  chain  from  Brixham  to  a  junction  at  ^^'  ^' 
Churston  with  the  South  Devon  Railway.  It  was  opened  for 
traffic  early  in  1868.  Soiling  stock  and  a  staff  for  working  the 
railway  were  provided  by  the  South  Devon  Company,  and  that 
company  through  its  officials  collected  the  receipts  from  traffic, 
and  paid  out  of  them  the  expenses  of  the  line  for  wages,  main- 
tenance, hire  of  stock,  and  other  services.  There  was  no  work- 
ing agreement  in  the  sense  of  the  Railways  Clauses  Act,  1863, 
Part  III.,  and  the  arrangement  in  form  seems  to  have  been  that 
the  South  Devon  Company  should  work  and  manage  the  line 
for  and  on  behalf  of  the  Brixham  Company  and  as  their  agents. 
The  shares  of  the  latter  company  were  at  first  nearly  all  held  by 
Mr.  R.  W.  Wolston,  of  Brixham,  and  the  terms  upon  which  the 
line  was  worked  were  those  to  which  he  individually  gave  his 
assent.  The  various  rates  and  fares  charged  by  the  South  Devon 
Company  were  settled  i^ith  his  concurrence.  The  rate  on  con- 
signments of  fish  by  passenger  train  was  made  1^.  Sd.  a  ton,  and 
on  station  to  station  goods  and  minerals  6d,  and  4d.  per  ton 
respectively  at  first,  and  at  a  later  time  8d,  and  6d.,  or  2d.  more 
in  each  case.  In  regard  to  the  charge  on  tonnage  goods  above 
500  lbs.  in  weight,  Mr.  Wolston  acted  on  the  advice  of  the  South 
Devon  Company,  who  suggested  to  him  that  it  should  be  a  uni- 
form rate  of  Id.  per  cwt.  or  1*.  8rf.  per  ton  from  Brixham  to 
Churston.  Whether  these  several  rates  are  to  be  deemed  to 
have  included  terminals,  or  to  have  referred  only  to  carrying,  is 
the  subject  of  difference  between  the  parties  before  us. 

The  Brixham  line  has  little,  if  any,  local  traffic.  Its  traffic 
is  carried  from  Brixham  to  places  beyond  the  line,  and  at  the 
time  we  are  concerned  with  was  either  consigned  to  stations  of 
the  South  Devon  Company,  or  passed  over  that  company's  line 
on  to  the  Bristol  and  Exeter  and  other  lines.  The  South  Devon, 
which  has  now  become  Great  Western,  booked  the  traffic  through 
to  its  destination,  and  the  railway  charge  in  each  case  was  the 
sum  of  the  rate  or  through  rate  in  force  from  Churston  June- 
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1876.        tion^  and  of  the  local  rate  £rom  Brixham  to  Cfaurston.    But  not- 

ToBBAT  AKD  withstanding  that  the  traffic  was  despatched  from  Brixham,  and 

^Y™o"     all  documents  regarding  it  prepared  at  the  Brixham  Station, 

^*  the  way  bills  and  invoices  and  the  returns  to  the  deaiini?  house 

South  Devon 

Rt.  Co.       were  made  out  as  from  the  South  Devon  Station  at  the  Churston 
Junction,  and  as  if  the  traffic  had  originated  and  been  booked 
there,  and  not  at  Brixham ;  and  the  local  rate  for  the  distance 
between  Brixham  and  Chiu^ton,  if  not  paid  by  the  consignor, 
was  inserted  in  a  '^paid  on"  column,  and  if  paid  did  not  appear 
at  all  in  the  advices,  and  was  entered  only  in  a  separate  account 
kept  by  the  South  Devon  Company  for  the  Brixham  line.     If 
the  traffic  went  no  further  than  to  a  South  Devon  Station,  the 
Brixham  Company  was  credited  in  that  account  with  their  local 
rate,  and  all  else  that  was  paid  as  railway  charge  was  retained 
by  the  South  Devon  Company  as  due  to  their  own  line;  and  if 
the  traffic  was  partly  carried  by  other  companies,— for  instance, 
if  it  was  fish  from  Brixham  to  Paddington, — ^the  South  Devon 
Company  deducted  the  Brixham  share  of  the  joint  earnings,  viz., 
the  added  local  rate,  accounting  for  it  separately  to  the  Brixham 
Company,  and  retiuned  the  rest  of  the  earnings  to  the  clearing 
house  for  division  amongst  the  other  companies  interested,  their 
own  included.     The  mode  in  which  the  clearing  house  divide  is 
to  give,  in  the  first  place,  out  of  the  receipts  to  be  divided,  an 
allowance  for  terminal  services  to  the  two  terminal  companies, 
— the  companies,  that  is,  at  either  end  of  the  through  route 
traversed  by  the  particular  traffic, — and  to  apportion  the  re* 
mainder  amongst  the  carrying  companies  according  to  their 
respective  mileages.     The  traffic  from  Brixham  appearing  in 
the  returns  sent  up  to  the  clearing  house  by  the  South  Devon 
Company  as  traffic  from  Churston,  the  South  Devon  Company 
received  terminal  allowances  for  that  end;  but  as  a  matter  of 
fact  Churston  was  not  a  terminal  station  for  Brixham  traffici 
iior  were  any  terminal  services  performed  there.     The  services 
of  that  kind,  such  as  loading,  were  done  at  Brixham,  and  their 
cost  charged  in  the  expenses  of  the  Brixham  line.     The  Brix« 
ham  Company  say  that,  in  relation  to  through  Brixham  traffic, 
the  South  Devon  Company  occupied  the  position  of  an  inter- 
mediate company,  and  were  not  entitled  to  a  terminal  for  them- 
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selves ;  and  that  the  terminals  thej  received  ought  to  be  treated        1876. 

as  received  by  thenoi  in  their  capacity  of  agents  of  the  Brizham  tobbat  and 

Company^  and  an  account  rendered  of  them  accordingly.     For      ^Jfcof 

the  South  Devon,  on  the  other  hand,  it  is  said  that  the  Brixham  „       ^' 

'     ,  '        ,  South  DEVOit 

Company  were  credited  with  all  the  receipts  of  the  line  accord-      By.  Co. 
ing  to  the  charges  fixed  for  the  use  of  it  by  Mr.  Wolston  as 
representing  his  company,  and  that  the  manner  of  invoicing 
the  traffic  was  a  matter  wHch  they  had  no  title  to  interfere  in. 

The  Brixham  line  was  opened  in  1868,  and  it  was  not  till 
1873  that  Mr.  Wolston  claimed  that  the  South  Devon  Company 
should  allow  him  terminals  on  the  traffic  of  his  line.  But  he 
states  that  it  was  not  till  then  that  he  became  aware  of  the  rail- 
way practice,  that  where  traffic  is  carried  at  through  rates  by 
two  or  more  companies,  the  company  at  each  end  of  the  route 
receives  out  of  the  gross  receipts  prior  to  their  division  by  mile- 
age an  allowance  for  terminal  services ;  and  he  denies  that  in 
fixing  the  tonnage  rates  of  1^.  Sd.,  or  the  other  rates,  he  had  in 
his  view  the  handling  of  traffic  which  took  place  at  the  Brixham 
Station,  or  the  making  of  any  charge  for  that  or  for  any  service 
other  than  carrying.  It  is  true  that  as  regards  goods  Is.  Sd, 
for  merely  carrying  would  have  been  at  a  rate  per  mile  in  excess 
of  the  authorized  maximum  for  goods  of  any  class;  but,  as  we 
have  said,  he  adopted  that  rate  at  the  suggestion  of  the  South 
Devon  Company,  and  there  is  no  evidence  that  in  so  doing  he 
accepted  the  amount  by  which  the  maximum  was  exceeded  as 
the  sum  he  was  to  receive  for  or  in  lieu  of  terminals.  The 
South  Devon  Company  say  that  he  could  have  had  terminals 
if  he  would  have  consented  that  receipts  derived  partly  firom 
his  line  and  partly  from  other  lines  should  be  divided  in  due 
mileage  proportions,  and  that  he  preferred  his  local  rate  with- 
out a  terminal  to  a  terminal,  and  the  same  mileage  rate  as  other 
companies  had.  But  this  was  denied  by  Mr.  Wolston  in  his 
evidence,  and  was  not,  we  think,  made  out ;  nor  would  such  a 
course  have  been  a  reasonable  one  to  take,  considering  the  small 
difference  on  a  line  of  such  short  length  between  its  maximum 
charge  per  mile  and  the  charge  per  mile  of  any  through  rate, 
however  low.  Mr.  Wolston  seems,  indeed,  not  to  have  been 
sufficiently  well  informed  to  be  able  to  act  for  the  best  in  the 
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_  _i?L^:_ interests  of  the  Brixham  line ;  but  we  think  it  was  for  the  Soath 

ToRBAY  AND   Dcvon  Companv,  under  the  circumstances,  to  have  advised  him 
Brixham 

By.  Co.  more  clearly  and  fully  than  they  did,  and  that  as  to  the  matter 
SouthDevon  ^^  terminals  they  should  have  allowed  him  to  benefit  by  their 
Ry.  Co.  being  able  to  work  the  Brixham  line  as  regards  goods  traffic  as 
a  through  line  in  connection  with  their  own  line.  Nor  is  there 
any  doubt  that  had  that  line  been  an  integral  part  of  their  own 
line,  the  way  bills  and  clearing  house  returns  they  used  would 
not  have  appeared  to  emanate  from  Churston,  but  would  have 
been  headed  with  the  name  of  the  place  fix)m  which  they  were 
in  fact  issued ;  and  as  the  South  Devon  Company  were  only  at 
the  Brixham  Station  as  the  agents  of  the  Brixham  Company, 
we  think  the  terminals  should  go  as  they  would  have  gone  if 
the  way  bills  and  returns  had  been  made  out  in  conformity  with 
the  real  state  of  things.  We  think,  also,  that  on  traffic  between 
Brixham  and  South  Devon  Stations,  the  receipts  from  which, 
the  South  Devon  Company  working  the  whole  distance,  did 
not  pass  through  the  clearing  house,  the  Brixham  Company, 
no  agreement  to  the  contrary  having  existed,  and  their  line 
being  used  by  the  South  Devon  Company  as  the  agents  of  its 
owners,  should  receive  the  terminals  they  would  have  had  sup- 
posing their  line  and  the  South  Devon  line  had  been  worked  by 
separate  companies  on  a  similar  basis  of  through  booking. 

In  the  application  it  is  stated  that  the  terminal  on  fish  re- 
ceived by  the  South  Devon  Company  was  Ss.  a  ton.  But  this 
appears  to  have  been  a  special  terminal  agreed  to  by  certain 
companies,  and  the  allowance  to  the  Brixham  Company  should 
be  at  the  ordinary  rate  for  fish  traffic  conveyed  by  passenger 
train  and  not  carted.  As  regards  also  the  claim  in  the  appli- 
cation to  a  terminal  of  4 «.  per  ton  on  carted  goods,  that  allow- 
ance covers  cartage,  and  the  amount  for  cartage  should  be 
deducted,  because  the  South  Devon  Company,  with  Mr. 
Wolston's  assent,  performed  or  undertook  to  perform  the  cart- 
age of  traffic  at  Brixham,  ^nd  employed  an  agent  for  the  busi- 
ness at  their  own  expense.  With  respect  to  the  remainder  of 
that  terminal,  and  with  respect  to  the  usual  station  to  station 
and  mineral  terminals,  we  are  of  opinion  that  their  respective 
amounts  should  be  accounted  for  to  the  Brixham  Company; 
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but  that  so  far  as  the  sums  abready  credited  to  that  company  1876. 

have  exceeded  their  parliamentary  maximum  rates  for  carriage^   Tobbay  akd 
the  excess  should  be  taken  as  a  part  payment  of  the  terminals       xiy.  Co. 

now  awarded.  SouthDevon 

Ry.  Co. 

[Solicitor  for  the  applicants:  «/•  27.  Batten^  for  John  Daw  Sf 

Son^  Exeter. 
SoKcitor  for  the  defendants :  B.  B.  Nehon,  for  Whiteford  §• 
Bennett,  Plymouth.] 
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COAL  TRAFFIC. 


July  20, 21  f  22, 
1876. 


The  Dunkirk  Colliery  Company 

V. 

The  Manchester,  Sheffield  and  Lincolnshire  Ry.  Co. 

Coal  Traffio-^Terminal  Chargei— Extraordinary  Services— Qffutruetian  ef 
Special  Act — Regulation  of  Railways  Act,  1873,  i,  15. 

The  M.  Railwaj  Company  were  aatborized  by  their  act  to  charge  for  coal  carried 
in  owner's  waggons  a  rate  not  exceeding  1^.  per  ton  per  mile  for  con?eyance,  and 
for  everythiDg  incidental  to  conveyance,  and  also  reasonable  soms  for  certain 
terminal  and  extraordinary  scnrices,  ?iz. :  "  Loading,  covering  and  unloading  of 
goods,  deliyeiy  and  collection,  and  any  other  services  incidental  to  the  bnainesB 
or  dnty  of  a  carrier,  where  snch  services,  or  any  of  them,  are  or  is  performed  by 
the  company,  and  warehousing  and  wharfage  of  goods,  or  any  other  extra- 
ordinary services  performed  by  the  Company." 

Held,  upon  the  authority  of  ITie  Lancashire  and  Yorkshire  Ry,  Co.y,  Gidlotc{})f 
that  haulage  and  shunting  in  marshalling  the  traffic  from  coUieriea  were  services 
incidental  to  conveyance,  and  that  back  haulage  of  empty  waggons  was  not  a 
service  for  which  a  charge  could  bo  made  under  the  clause  above  set  out;  but 
that  providing,  maintaining  and  working  signalling  and  interlocking  apparatus  at 
a  junction  with  a  colliery  siding  was  an  extraordinary  service  within  that  clause, 
because  it  was  a  service  from  which  the  general  public  using  the  railway  derived 
no  benefit,  but  was  performed  for  the  benefit  of  the  colliery  proprietors  alone, 
and  that  Sd,  per  ton  was  a  reasonable  charge  in  respect  of  such  service. 

Held,  also,  that  providing  coal-shoots  for  unloading  coal  waggons  was  a  service 
within  the  above-mentioned  clause,  for  which  2d,  per  ton  was  a  reasonable  charge. 

This  was  an  application  by  the  Dunkirk  Colliery  Company^ 
the  lessees  of  collieries  called  the  Astley  Pit  and  the  Dewsnip 
Collieries  respectively,  in  Dunkinfield,  in  the  county  of  Chester, 
praying  for  an  order  enjoining  the  Manchester,  Sheffield  and 
Lincolnshire  Kailway  Company  to  desist  from  charging  ex- 
cessive rates  for  the  carriage  of  the  applicants'  coal  over  their 
line  ;  and  that  the  Railway  Commissioners  would  decide,  under 
sect.  16  of  the  Regulation  of  Railways  Act,  1873  (*),  what 
were  reasonable  sums  to  be  paid  to  the  railway  company  for 
extraordinary  services  or  terminal  charges  (if  any)  or  other 

0)  L.  R.,  7  E.  &  Ir.  App.  617;  46         (■)  Ante,  Vol.  L  p.  9. 
L.  J.  (H.  L.)  Exch.  626. 
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services  (if  any)  incidental  to  the  duty  of  a  carrier,  and  per-         1876. 
formed  by  the  railway  company  in  respect  of  the  applicants'     ditnkibk 
coal  traffic.  Collikby  Co. 

V, 

Makchesteb, 
Mclntyre^  Q.C.,  and  Beale^  for  the  applicants,  cited  the    Shbppibld 

r  f.  1    -TT      1    1  *         -n         ^  ^..»         /.N  ANDLINCOLK- 

Lancashire  and  Yorkshire  Ry*  Co,  v.  Gidlow{^),  shirk  Ry.  Co. 

Pember,  Q.C.j  and  Worsley,  for  the  defendants. 

The  nature  of  the  complaint  and  the  facts  of  the  case  suffi- 
ciently appear  from  the  following  judgment,  which  was  delivered 
on  the  22nd  of  July : — 

By  the  special  act  of  the  Manchester,  Sheffield  and  Lin- 
colnshire Kailway  Company,  12  &  13  Vict.  c.  Ixxxi,  s.  208,  the 
railway  company,  where  they  carry  coal,  not  providing  the 
waggons  for  the  coal,  and  not  being,  in  &ct,  bound  to  provide 
the  waggons,  are  authorized,  first  of  all,  to  charge  a  rate,  not 
exceeding  one  penny  per  ton  per  mile,  for  conveyance  and  for 
everything  incidental  to  conveyance,  and  next,  reasonable  sums 
for  certain  terminal  and  extraordinary  services.  Those  terminal 
and  extraordinary  services  are  particularized  in  a  clause  of  the 
208th  section,  and  are  as  follows: — ^^^ Loading,  covering,  and 
unloading  of  goods,  delivery  and  collection,  and  any  other 
services  incidental  to  the  business  or  duty  of  a  carrier,  where 
such  services,  or  any  of  them,  are  or  is  performed  by  the 
company,  and  warehousing  and  wharfage  of  goods,  or  any 
other  extraordinary  services  performed  by  the  company." 

The  complainants  in  this  case  are  colliery  proprietors,  and 
the  lessees  of  two  coal  pits  which  are  opposite  to  each  other 
at  a  point  on  the  main  line  of  the  Manchester,  Sheffield  and 
Lincolnshire  Company's  Sailway,  with  which  main  line  their 
pits  are  connected  by  sidings  which  are  their  own  and  on  their 
own  property.  The  railway  company  carry  coal  irom  these 
sidings  in  different  directions,  and  amongst  other  places  to  the 
four  places  which  are  named  in  the  application,  namely,  Ashbury, 
Ardwick,  Mottram  and  Stockport.  The  distance  from  the  pits 
to  Stockport  is  a  little  over  six  nules.     The  distance  to  the 

(0  L.  B.,  7  E.  &  Ir.  App.  517;  i5  L.  J.  (R  L.)  Exch.  625.     See  ante, 
Addenda. 
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1876.         three  other  places  is  under  six  miles.     At  the  rate  of  one  penny 
Dunkirk     per  ton  per  mile  the  mileage  rate  to  Stockport  would  be  not 
r,        '  exceeding  7d.  per  ton,  and  to  the  other  places  not  exceeding 
^slfEFT^ELif'  ^^'  per  ton,  because  although  the  distance  to  the  other  places 
AND  Lincoln-  is  short  of  six  miles,  yet  the  railway  company  under  a  short- 
distance  clause  in  this  act  are  empowered  to  charge  as  for  the 
lull  distance  of  six  miles.     But  the  actual  charge  which  the 
railway  company  make  for  conveyance  of  this  coal  is,  to  Ash- 
bury  Is.  instead  of  6</.,  to  Ardwick  and  Mottram  Ib,  Sd.  in 
lieu  of  6d.y  and  to  Stockport  ls»  6d.  instead  of  the  mileage  rate 
of  7d.    It  is  these  differences  between  the  mileage  rate  and  the 
tonnage  rate  of  which  complaint  is  made  in  this  application. 

The  questions,  and  the  only  questions,  which  arise  upon  the 
application,  therefore,  are  these.  First,  what  is  the  work  over 
and  above  conveyance,  and  anything  which  may  be  considered  as 
incidental  to  conveyance,  which  the  railway  company  perform  in 
cairying  the  coal  for  the  complainants  ?  secondly,  is  the  work, 
if  any,  which  they  do  of  that  kind,  work  that  comes  within 
the  exception  clause  of  this  208th  section  which  I  have  read? 
is  it  one  or  other  of  those  services  that  are  particularized  in 
that  exception  clause  ?  and  in  the  third  place,  if  so,  is  the  sum 
which  the  railway  company  charge  for  such  extra  services  a 
reasonable  sum  or  not, — ^we  having  power  imder  the  1 5th  section 
of  the  Regulation  of  Railways  Act,  1873,  to  fix  what  we  con- 
sidered a  reasonable  sum  for  terminal  and  extraordinary  services? 
Now,  if  I  take  the  answer  of  the  railway  company,  I  find 
that  they  state  there  that  the  traffic  firom  these  collieries  has  to 
be  worked  into  Guidebridge  before  it  can  be  marshalled  and 
arranged,  "  and  owing  to  this  and  to  the  nature  of  the  traffic 
itself  considerable  additional  haulage  has  to  be  performed  by 
the  respondents."  It  appears  to  us,  however,  that  any  charge 
for  additional  haulage  belongs  to  that  portion  of  the  tonnage 
rate  which  is  mileage  rate.  As  it  happens,  Guidebride  is  on 
the  way  to  two  of  the  stations,  namely,  Ardwick  and  Ashbuij', 
and  coal  from  these  pits  would  necessarily  pass  that  way;  but 
it  is  in  the  opposite  direction  to  that  which  coal  would  take 
going  direct  firom  the  pits  to  Stockport  or  to  Mottram.  Even, 
however,  including  this  additional  haulage,  the  distance  to 


COAL  TRAFFIC.  405 

Stockport  does  not  exceed  seven  miles^  and  the  distance  to        1876^ 

Mottram  does  not  exceed  six  miles.     Therefore  any  expense     Dunkirk 

that  this  additional  haulage  puts  the  railway  company  to  can  ^^^^^^^^  ^^• 

count  for  nothing  in  the  total  of  the  tonnage  rate.  Manchester, 

^   ^  .   °  Sheffield 

Then  mention  was  made  at  the  hearing  of  the  marshalling  and  Lincoln- 

SHTRE  Ry   Co 

and  shunting  which  were  done  by  the  railway  company  for 
the  complainants  in  respect  of  their  coal.  We  consider  that 
services  of  that  kind  have  been  decided  by  that  case  which  was 
referred  to  yesterday  {Lancashire  and  Yorkshire  Railway 
Company  v.  GidlowQ))  to  be  services  incidental  to  convey- 
ance^  and  at  any  rate  not  to  be  services  coming  within  the 
exception  clause  of  this  208th  section. 

In  the  next  place  the  railway  company^  in  the  answer, 
refer  to  the  back  haulage  of  empty  waggons  as  a  service  which 
they  perform  free  of  charge.  The  proprietors  of  the  colliery 
supply  the  waggons  in  which  their  coal  is  carried  along  the 
company's  railway.  These  waggons  are  taken  to  their  desti- 
nations, there  they  are  imloaded,  and  then  they  are  brought 
back  by  the  railway  company  free  of  charge  to  the  premises 
of  the  colliery  proprietors.  We  are  of  opinion  that  there  is  no 
authority  in  the  208th  section  or  any  other  part  of  the  special 
act  for  the  railway  company  to  charge  in  the  tonnage  rate  for 
the  service  which  they  render  in  bringing  back  empty  waggons, 
and  that,  in  fact,  the  back  haulage  of  empty  waggons  has 
nothing  whatever  in  common  with  any  one  of  the  particular 
services  which  are  enumerated  in  the  exception  clause. 

Now,  where  a  private  siding  communicates  with  a  passenger 
railway,  the  opening  into  that  railway  and  the  switches  by 
which  the  passage  of  traffic  between  the  railway  and  the  private 
siding  is  regulated,  are  required  by  the  Railways  Clauses  Act 
of  1846  (•),  which  was  referred  to  yesterday,  to  be  provided  and 
renewed  from  time  to  time  upon  the  most  approved  plan  by 
the  owners  of  the  private  siding.  But  then  the  railway  com- 
pany say  that  the  existence  of  the  junction  of  the  private 
siding  with  the  railway  obliges  them,  over  and  above  the  junc- 
tion works,  to  provide  and  maintain  an  expensive  signalling 

(0  L.  R.,  7  K&li,  App.  517;  46      Addenda. 
L.  J.  (H.  L.)  Exch.  625.    Seo  ante,         (*)  See  8  &  9  Vict  c  20,  b.  76. 


406  BAILWAY  AND  CANAL  CASES. 

1876.        and  interlocking  apparatus,  and  to  pay  for  pointsmen  and 
DuNKiBK     signalmen  to  manage  the  points  and  the  signals.    That  is  a 

COLLIKEY  CO.   3,^^  ^i^i^  ^^    ^^^y   ^^„p^y    3^t^    p„^   ^^^    ^   ^^. 

^NCHKSTKB,  sidcrable  expense,  and  they  also  say  that  it  is  an  extraordinary 
AND  Lincoln-  service  coming  within  the  exception  in  this  208th  section,  and 
'  that  they  charge  for  that  service  in  their  tonnage  rate  upon  these 
coals.  In  their  contention  on  this  point  we  are  of  opinion  that 
they  are  right,  and  that  a  service  of  that  kind  is  an  extraordinary 
service  within  the  exception  referred  to.  It  is  so,  we  think, 
because  it  is  a  service  from  which  the  general  public  using  the 
railway  derive  no  benefit,  and  which  is  rendered  by  the  railway 
company  for  the  particular  benefit  of  the  owners  of  the  siding ; 
and  also  because  it  is  rendered  by  the  railway  company  at  a  place 
where  they  have  no  station  of  their  own,  and  where,  if  it  was  not 
that  the  collieries  of  the  company  are  situated  at  that  particular 
spot,  they  would  not  find  it  necessary  to  maintain  a  signalling 
and  interlocking  apparatus.  We  are  empowered  to  state  what 
we  consider  to  be  a  reasonable  sum  for  a  railway  company  to 
charge  for  an  extraordinary  service  of  that  sort  Upon  the 
whole  we  are  of  opinion  that  of  the  tonnage  rate  3c/.  per  ton 
may  be  assigned  as  a  fair  charge  to  be  made  for  the  extrar 
ordinary  service  performed  for  the  benefit  of  the  colliery  lessees. 
When  the  coal  has  been  conveyed  to  the  stations  which  are 
its  destinations  it  is  placed  by  the  railway  company  in  sidings 
at  the  different  stations.  I  think  it  was  stated  that  at  Ashbury 
the  sidings  belong  to  the  complainants,  but  at  the  other  three 
stations  the  sidings  are  the  properly  of  the  railway  company, 
imd,  in  &ct,  part  of  their  railway.  But  at  one  of  these  stations, 
namely,  Stockport,  the  railway  company  have  provided  coal* 
shoots  or  coal-drops  for  unloading  and  discharging  the  waggons; 
and  they  say  that  part  of  their  tonnage  rate  is  on  account  of 
these  coal-shoots,  and  that  the  providing  of  them  is  another 
extra  service  rendered  by  them,  and  for  which,  under  this 
208th  section,  they  are  authorized  to  charge. 

Now  it  seems  to  us  that  providing  coal-shoots  is  something 
over  and  above  the  accommodation  which  a  station  of  a  railway 
company  must  necessarily  contain.  There  are  several  of  these 
coal-shoots  at  the  Stockport  Station,  and  it  appears  that  for  an 
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annual  payment  of  10/.  they  allow  a  coal  dealer  to  have  the        1876.       * 
exclasive  use  of  one  of  their  number.     The  complainantB  in     dunkibk 
this  case  pay  30/.  a  year,  and  they  have  the  exclusive  use  of  Colubby  Co. 
three  coal-shoots  at  the  station  at  Stockport.     The  railway  Makchestkb, 
company  say  that  that  payment  is  not  for  the  use  of  the  coal-  akd  Lincoln- 
Bhoote,  but  that  it  ifl,  as  it  were,  an  acknowledgment  for  having  »^  «^-  ^o- 
the  right  of  user  reserved  to  them  in  particular,  to  the  exclusion 
of  other  persons,  and  that  it  does  not  include  payment  for  the 
actual  use  of  the  coal-shoots. 

We  think  that  the  railway  company  made  out  that  point 
satisfitctorily,  and  judging  of  the  matter  by  the  evidence  which 
was  given  by  Mr.  Oakley,  we  think  that  the  railway  company 
may  reasonably  charge  for  the  use  of  those  coal-shoots  at  the 
rate  of  2d.  per  ton.  The  coal-shoots  at  the  Ashbuiy  Station 
do  not  belong  to  the  railway  company.  They,  like  the  sidings 
there,  belong  to  the  proprietors  of  these  collieries.  At  the 
other  two  stations  it  seems,  as  far  as  we  could  understand  the 
evidence,  that  the  complainants  consign  all  their  coal  to  single 
customers,  who  receive  the  coal  at  the  station,  and  pay  the 
company  for  using  coal-shoots  to  unload  the  coals.  If  that  is 
the  case,  of  course  it  would  not  be  right  to  make  a  second 
charge  for  the  same  services  to  the  proprietors  of  these  collieries. 
But  as  to  the  principle  itself,  just  as  a  railway  company,  if  it 
undertakes  collection  and  delivery,  and  actually  performs  the 
service,  may  include  a  reasonable  sum  for  doing  that  in  the 
tonnage  rate  at  which  it  carries  goods,  granting  a  rebate  if  it 
does  not  perform  the  service,  so  we  say  that  under  this  section 
a  railway  company  may  include  in  their  tonnage  rate  a  some- 
thing, which  we  fix  in  this  case  at  2d.  per  ton,  for  providing 
coal-shoots,  which  are  an  assistance  to  people  in  unloading  and 
in  warehousing  their  coal,  and  in  that  sense  come  within  the 
clause  of  this  208th  section. 

With  those  exceptions,  we  think  that  the  excess  in  the 
tonnage  rate  charged  by  the  railway  company  over  the  mileage 
rate  is  not  authorized  by  anything  that  we  can  find  in  their 
act.  We  therefore  are  of  opinion  that,  subject  to  what  we  have 
said,  the  tonnage  rates  charged  by  the  railway  company  must 
be  reduced  accordingly. 
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1876.  We  are  of  opinion^  also^  that  the  complainants  are  entitled  to 

DuNKiBK     their  costs. 
Colliery  Co. 

V. 

Manchesteir,   [Solicitors  for  the  applicants:     Sharpe,  Parkers,  Pritehard 

AND  Lincoln-  §•  Sharpe,  for  •/.  8f  J,  Hibbert,  Hyde. 

SHiBE  My,  Co. 

Solicitors    for   the   defendants:    Cunliffe  Sf   Beaumont,  for 

J,  R.  8f  R.  Lingard,  Manchester.] 
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Robertson  (trading  as  Fishbourne  &  Company)  Augutt  Srd, 

1876. 
V. 

The  Midland  Great  Western  Railway  Company 

(Ireland). 

Carrier — Undue  Preference — Stamped  and  Unstamped  Parcels — Collection 
and  Carta^e^Book  of  Rates— Railway  and  Canal  Tri\ffic  Act,  1854,  s,  2 
^-Regulation  of  Railways  Act,  1873,  s.  14. 

A  railway  company  had  two  scales  of  charges  for  the  carriage  of  parcels  by 
their  line.  One  of  the  scales  was  ranch  lower  than  the  other,  bnt  was  only 
applicable  when  the  parcels  to  be  carried  by  it  fulfilled  certain  conditions  as  to 
size  and  yalne,  and  were  prepaid  by  haying  adhesiye  stamps  affixed  to  them. 
Both  the  scales  included  deliyery  from  the  railway  company's  receiving  offices  to 
their  railway  terminns.  The  railway  company  allowed  their  agent  for  carting 
parcels  from  their  receiving  offices  to  the  railway  terminns  \d.  on  every  unstamped 
parcel,  and  nothing  on  stamped  parcels ;  the  agent  undertaking  to  cart  the  stamped 
parcels  for  nothing  in  consideration  of  being  paid  \d,  on  every  unstamped  parcel. 

Upon  complaint  by  a  carrier,  who  collected  and  carted  stamped  and  unstamped 
parcels  to  the  railway  company's  terminus,  that  although  the  trouble  and  expense 
was  the  same  to  him  whether  parcels  were  stamped  or  unstamped,  yet  the  railway 
company  allowed  him  nothing  in  respect  of  the  former, 

Heldy  that  the  railway  company  had  not  given  an  undue  preference  either  to 
themselves  or  to  the  person  they  employed  as  their  carting  agent,  because  they 
charged  the  public  nothing  for  collection,  and  the  collection  of  stamped  parcels 
cost  them  nothing,  the  carting  agent  consenting  to  carry  stamped  parcels  gratia 
in  consideration  of  being  paid  \d,  for  every  unstamped  parcel. 

Semble,  such  an  arrangement  would  be  an  undue  preference  over  a  carrier 
who  only  carted  stamped  parcels. 

Upon  application  by  a  carrier  for  an  order  under  sect.  14  of  the  Regulation  of 
Railways  Act,  1873,  requiring  a  railway  company  to  distinguish  in  their  book  of 
rates  how  much  of  a  parcels  rate  was  for  conveyance  on  the  line,  and  how  much 
for  other  expenses, 

ffeld,  that,  as  it  was  proved  in  evidence  that  nothing  was  included  in  the  rate 
except  the  carriage  on  the  railway,  no  order  would  be  made. 

This  was  an  application  under  sect.  2  of  the  Railway  and 
Canal  TraflSc  Act,  1854  (*),  and  sect.  14  of  tlie  Regulation  of 
Railways  Act^  1873  («).     The  applicant,  Henry  Robertson, 

(»)  Ante,  Vol.  I.  p.  1.  (•)  Id.  p.  9. 

VOL.  II.— 2.  E   E 
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1876. 
hobebtson 

Midland 
Gbbat 

Westkbn 

Ry.  Co. 

(Ibeland). 


trading  as  Fishboume  &  Co.^  carried  on  the  business  of  a 
carrier  in  Dublin^  and  collected  and  carted  parcels  for  convey- 
ance on  the  railway  of  the  defendants,  the  Midland  Great 
Western  Railway  of  Ireland  Company.  He  prayed  for  an 
order  enjoining  the  defendants  to  desist  from  giving  any  undue 
preference  to  themselves  in  the  collecting,  carrying  and  deliver- 
ing of  parcels,  or  in  the  charges  for  the  same  over  hin^^elf  in 
the  carrying  of  such  parcels  for  him,  and  not  to  subject  him  to 
any  undue  prejudice  in  respect  thereof;  and  requiring  the 
company  to  distinguish  in  their  book  of  rates  how  much  of  the 
rates  charged  by  them  for  parcels  was  for  conveyance  on  their 
railway,  and  how  much  for  other  expenses. 

The  other  facts  of  the  case  are  fully  stated  in  the  judgment. 


H.  C.  Saunders  and  Walter  Macnamara,  for  the  applicants, 
cited  Baxendale  v.  Great  Western  Ry,  Co,  (*). 

Rodwelly  Q.C.,  and  Kaye  (of  the  Irish  Bar),  for  the  de- 
fendants, cited  Palmer  v.  Sovth  Weston  Ry*  Co.  (*) 


The  following  judgment  was  delivered  by  the  Court  on  the 
3rd  of  August : — 

The  Midland  Great  Western  Kailway  Company,  the 
defendants  in  this  oase,  have  two  scales  of  charges  for  the 
carriage  of  parcels  by  their  line.  One  of  these  scales  varies  in 
amount  according  to  the  weight  of  the  parcel  carried  and 
according  to  the  distance  for  which  it  is  carried;  the  other 
scale  varies  also  according  to  weight,  but  is  irrespective  of 
distance.  This  latter  scale  is  much  lower  in  amount  than  the 
first,  but  it  can  be  used  only  under  particular  circumstanoes 
and  upon  certain  conditions.  The  parcels  to  be  carried  by  it 
must  not  exceed  given  dimensions,  nor  be  of  more  than  a 
certain  value,  and  they  must  be  prepaid  by  having  adhesive 
stamps  affixed  to  them.  Both  these  parcel  rates  are  stated  in 
the  company's  printed  notice  to  include  deliveiy  at  the  Broad- 
stone  terminus.  It  appears  that  since  the  commencement  of 
this  year  the  railway  company  have  opened  an  office  of  their 


(0  Ante,  Vol.  L  pp.  202,  212. 


(•)  Id.  p.  249. 
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own  in  Dublin^  where  they  receive  parcels,  and  from  which 
the  parcels  are  carried  to  their  terminus  in  Dublin.  The 
parcels  are  carried  by  their  agents,  Messrs.  Wallis,  who  have 
similar  receiving  offices  of  their  own ;  and  whether  the  parcels 
are  carried  by  Messrs.  Wallis  from  their  own  or  from  the  com- 
pany's offices,  the  railway  rate  charged  to  the  public  covers 
the  cost  of  conveyance  by  cart  from  the  receiving  offices  to  the 
railway  terminus.  But  here  a  distinction  is  made  by  the  com- 
pany between  stamped  and  unstamped  parcels ;  for  the  latter, 
they  pay  to  Messrs.  Wallis  for  cartage  Irf.  per  parcel ;  for  the 
former,  they  pay  them  nothing  at  all ;  and  they  deal  with  all 
other  carriers  and  private  persons  carting  for  themselves  upon 
the  same  principle.  The  question  is,  whether  the  railway  com- 
pany are  justified  in  drawing  this  distinction  between  stamped 
and  unstamped  parcels.  At  first  sight  it  is  not  clear  why,  if  it 
is  reasonable  to  make  a  rebate  or  an  allowance  of  1^.  on  every 
unstamped  parcel  that  is  carried  to  their  railway  terminus, 
they  should  not  do  the  same  with  regard  to  parcels  that  are 
stamped.  These  latter,  when  collected  or  delivered  in  other 
towns  than  Dublin,  are,  according  to  the  company's  notice, 
charged  an  extra  sum  of  2d.  for  collection  or  delivery ;  and 
Mr.  Robertson,  the  plaintifi*,  says  that  it  makes  no  difference  to 
him,  as  fiu*  as  the  trouble  and  expense  caused  to  him  are  con- 
cerned, whether  the  parcels  are  stamped  or  unstamped.  There 
is,  however,  this  difference  between  the  two,  that  while  the 
latter  may  be  of  any  weight  up  to  1  cwt.  or  more,  and  yet  go 
at  the  unstamped  parcels'  rate,  the  former  get  the  benefit  of  the 
reduced  or  stamped  parcels'  rate  only  when  they  are  of  a  weight 
not  exceeding  21  lbs.  There  is  that  difference,  as  fiur  as  the 
trouble  and  expense  to  the  carrier  is  concerned,  between  the 
two  sets  of  parcels.  The  explanation  which  the  company  give 
is  this: — They  say  that  the  stamped  parcels'  rate  includes 
nothing  for  collection  in  Dublin,  and  that  they  pay  also  nothing 
to  their  carting  agent  for  carrying  such  parcels  between  their 
and  his  receiving  offices  and  their  railway  terminus.  They 
charge  the  public  nothing  for  collection,  and  collection  costs 
themselves  nothing,  because,  in  consideration  of  their  paying 
Irf.  for  every  unstamped  parcel,  Messrs.  Wallis  consent  to  carry 
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stamped  parcels  gratis ;  and  the  chairman  of  the  company  and 
Mr.  Wallis  have  both  given  evidence  to  the  effect,  that  neither 
directly  nor  indirectly  does  the  latter  receive  anything  more  than 
this  penny.  We  cotdd  hardly  go  so  fiur  as  to  say  that  an 
arrangement  of  that  sort  could  not,  imder  certain  circumstances, 
cause  a  prejudice  and  an  undue  preference  to  odiers,  because 
one  might  suppose  the  case  of  a  carrier  who  carted  parcels  only 
that  were  stamped.  But  the  case  is  not  a  veiy  probable  one  to 
occu]',  and  upon  the  whole  we  think  that  the  explanation  of  tbe 
company  is  not  an  unreasonable  one,  and  that  it  has  not  been 
shown  that  they  have  given  by  this  arrangement  an  undue 
preference  either  to  themselves  or  to  the  person  they  employ  as 
their  carting  agent,  and  we  must  decline  to  grant  the  injunction. 
With  regard  to  the  application  made  under  sect.  14,  that  we 
would  require  the  company  to  distinguish  in  their  book  of  rates 
how  much  of  this  rate  is  for  the  conveyance  of  parcels  on  the 
line,  and  how  much  for  other  expenses,  we  have  already  stated 
that  there  is  nothing,  in  fact,  included  in  the  rate  for  anything 
except  the  carriage  on  the  railway ;  and  under  these  circum- 
stances we  do  not  think  it  necessary  to  make  an  order  under 
that  section.  As  the  point  raised  was  one  not  without  difficulty 
each  side  will  bear  their  own  costs. 


[Solicitor  for  the  applicant:   fF.  L,  Bell. 
Agents   for  the  defendants:    Martin   ^    Leslie,  for  fF,  P, 
Kirwan,  Dublin.] 
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The  East  London  Railway  Company  ^^*io'  ^^' 

12,  2o, 


I'. 

The  London^  Bbighton  &  South  Coast  Railway 

Company. 

Passenger  Trc^—Working  Agreement^ Development  of  Trqffie — Throvgh 
Trains^  Correspondenee  of  Trains-^Through  Fares — Reference  fi/nder  the 
Board  qf  Trade  Arbitrations  Aet,  1874,  s.  6. 

The  B.  Railway  Company,  under  an  agreement,  worked  the  line  of  the 
£.  L.  Railway  Company,  which  extended  from  Liyerpool  Street  (City  Terminns) 
to  New  Cross  and  Old  Kent  Road,  where  it  joined  their  lines.  The  agreement 
provided  that  the  B.  Company  shonld  so  work  the  E.  L.  Railway  *'  as  fairly  and 
efficiently  to  deyelope  the  traffic" 

Upon  complaint  hy  the  E.  L.  Company  that  the  B.  Company's  mode  of  work-* 
ing  the  railway  was  not  fayourahle  to  the  through  passenger  traffic  between 
liyerpool  Street  and  places  on  the  B.  Company's  lines,  because — 

(1)  The  times  of  the  B.  Company's  trains  at  the  junctions  fitted  so  badly  to 
the  times  of  the  trains  on  the  E.  L.  line,  and  the  interval  between  the  arrival  at 
either  of  the  junctions  of  a  train  on  the  one  line  and  the  next  departure  of  tk 
train  on  the  other  was  so  considerable,  that  through  journeys  could  not  be 
accomplished  in  any  reasonable  time ; 

(2)  The  trains  running  on  the  E.  L.  line  were  not  allowed  to  use  the  up  and 
down  junctions  with  the  B.  Company's  line  at  New  Cross,  but  were  run  on  a  short 
branch  line  into  a  separate  low  level  station  there ; 

(8)  Through  fares  to  London  Bridge,  a  terminus  of  the  B.  Company,  and 
Liverpool  Street  were  different,  and  considerably  lower  to  London  Bridge  :*— 

Held,  that  what  can  be  required  of  railway  companies  to  work  a  line  efficiently 
must  vary  according  to  their  respective  powers,  and  that  a  mode  of  working 
which  would  be  efficient  in  one  case  would  not  be  so  in  another : 

That,  in  the  absence  of  any  provisions  in  the  agreement  as  to  the  running  of 
through  trains,  the  expression  "the  traffic"  under  the  circumstances  must  be  taken 
to  apply  both  to  through  and  to  local  traffic : 

That  the  B.  Railway  Company  might  withhold  through  trains,  if  through 
traffic  could  be  sufficiently  encouraged  by  having  a  good  corre^>ondenoe  between 
trains: 

That  the  fares  vid  London  Bridge  and  the  fares  fHd  Liverpool  Street  ought  to 
be  at  the  same  mileage  rate,  as  competitive  traffic  could  not  under  the  burden  of 
higher  fares  be  fairly  developed  in  the  terms  of  the  agreement. 

Semble,  if  the  agreement  would  be  rendered  inoperative,  unless  through  trains 
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1876.  were  rnn,  there  would  be  the  same  obligation  to  ran  them  as  if  thej  had  been 

_  expressly  mentioned. 

Eabt  London 

Ry.  Co. 

f». 


This  was  a  reference  under  sect  6  of  the  Board  of  Trade 


aSSN     Arbitrations  Act,  1874  (•). 

AND  South  The  applicants  were  the  East  London  RaQway  Company, 
the  owners  of  a  line  between  New  Cross  and  Liverpool  Street 
in  the  City  of  London,  and  a  difference  had  arisen  between 
them  and  the  defendants,  the  London,.  Brighton  and  South 
Coast  Kailwaj  Company,  regarding  the  terms  of  a  working 
agreement  between  the  two  companies  under  which  the  defen- 
dants worked  the  line  of  the  applicants. 

The  second  article  of  the  agreement  was  as  follows: — "  The 
Brighton  Company  shall  so  work  the  ^ast  London  Bailways  as 
fairly  and  efficiently  to  develope  the  traffic,  and  the  number  of 
trains,  the  fares,  and  all<  other  matters  affecting  iiie  working 
shall  from  time  to  tii^e  be  settled  by  agreement  between  the 
two  companies,  or,  &iling  agreement,  by  arbitration."  Tlie 
Board  of  Trade,  in  whom  was  vested  the  appointment  of  the 
arbitrator,  referred  the  matter  for  the-  decision  of  the  Biulway 
Commissioners. 

Hon.  A.  Thesiger^  Q-C.,  Horace  Davey,,  Q-C.j  and  -F. 
Ledgard  appeared  for  the  applicants. 

Lopes ^  Q.C.,  Bidder y  Q.C.,  and;  J«zin€  for  the  defendanl^ 

W.  T.  Marriott  appeared  to  watch  the  case  on  behalf  of  the 
Great  Eastern  Kailway  Company. 

The  nature  of:  the  complaint  and  the  reltttions  between  the 
two  companies  sufficiently  s^ppear  from  the  following  judgment :. 

The  questions  in  this  case  arise  under  an  agreement  for 
working  the  East  London  Railways  Quteied  into  between  the 
East  London  Company  and  the  Brighton  Company,  and  dated 
November,  1869.  These  railways  form  junctions  at  New  Cross 
a^d  Old  S^ent  Road  stations  with  the  Brighton  and-  tlie  South 
London  Railways  of  the  Brighton  Company,  and-  the  agree* 
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ment  was  confirmed  in  1 870  by  Act  of  Parliament,  and  the         i^&. 

Brighton  Company  empowered  to  use,  work  and  manage  the  East  Jjou'dov 

East  London  Bail  ways.     It  is  part  of  the  agreement  that  '^  the  ^. 

Brighton  Company  shall  so  work  the  railways  as  fairly  and     ^J^qh 

efficiently  to  develope  the  traffic,"  and  that  "  the  number  of   and  South 

.  .        CoaotB?.Co. 

trains,  the  &re8,  and  all  other  matters  afiectmg  the  working, 

shall  from  time  to  time  be  settled  by  agreement  between  the 

two  companies,  or,  failing  agreement,  by  arbitration."     The 

complaint  of  the  East  London  Company  is,  that  the  railways  are 

not  worked  in  conformity  with  this  article. 

The  East  London  extends  from  the  junctions  with  the 
Brighton  Company's  railways  northwards,  and  through  the 
Thames  Tunnel  to  a  junction  at  Shoreditch  with  the  Great 
Eastern  Bailway  into  the  Liverpool  Street  station.  It  was  at 
first  intended  that  the  East  London  should  itself  be  continued 
to  the  Liverpool  Street  station,  by  being  constructed  under  the 
Great  Eastern  Railway;  but  in  1869  the  plan  of  a  junction  at 
Shoreditch  was  adopted  instead,  and  the  Great  Eastern  and  the 
East  London  Companies  made  an  ^reement  (dated  December, 
1869,  and  afterwards  confirmed  by  Act  of  Parliament),  which 
granted  to  the  East  London  Company,  subject  as  to  all 
arrangements  of  detail  to  the  absolute  control  of  the  Great 
Eastern  Company,  running  powers  over  the  Great  Eastern 
Bailway  between  the  junction  and  the  station  in  Liverpool 
Street,  and  the  use  also  of  that  station.  The  distance  from  the 
junction  to  the  station  is  51  chains. 

The  East  London  was  completed  and  opened  for  traffic  for 
its  whole  length  in  April  last,  and  rince  the  opening  trains  have 
been  run  by  the  Brighton  Company  between  Liverpool  Street 
and  New  Cross  or  Old  Kent  Road  station  at  intervals  of  about 
a  quarter  of  an  hour  through  the  day  fix>m  5  a.m.  to  11  p.m., 
the  number  each  way  daily  being  68,  or  at  the  rate  of  four  per 
hour.  These  trains  stop  at  all  the  six  intermediate  stations  on 
1^6  line,  and  are,  it  is  admitted,  sufficiently  fi*equent  to  satisfy 
the  requirements  of  local  traffic.  But  the  East  London  Com- 
pany complain  of  the  mode  of  working  as  being  un&vourable 
the  through  traffic  of  their  line,  that  is  to  say,  to  passenger 
traffic,  vift  the  East  London,  between  Liverpool  Street  as  a  City 
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1876.        terminus^  and  suburban  places  on  the  South  London  line,  or 

East  London  Brighton,  Croydon  and  other  places  on  the  main  Brighton 

^^  Kailway  and  its  branches.     In  the  first  place,  the  East  London 

London,      trains  are  not  allowed  to  use  the  up  and  down  junctions  with 

AND  South    the  Brighton  Railway  at  New  Cross,  but  are  run  on  a  short 

'  branch  line  into  a  separate  low  level  station  near  the  New  Cross 

station  of  the  Brighton  Company,  and  connected  with  it  by  a 

subway.     In  the  next  place,  the  times  of  the  trains,  both  on  the 

Brighton  lines  and  on  the  South  London  line,  fit  so  badly  to 

the  times  of  the  East  London  trains,  and  the  interval  between 

the  arrival  at  New  Cross  or  Old  Kent  Road  station  of  a  train 

on  one  line  and  the  next  departure  of  a  train  on  the  otiier  is  so 

considerable,  that  through  journeys  cannot  be  accomplished  in 

any  reasonable  time.     Thirdly,  through  &re8  from  the  same 

places  to  London  Bridge  and  Liverpool  Street  are  different  and 

lower  considerably  to  London  Bridge,  in  addition  to  which  the 

Brighton  Company  do  not  divide  the  receipts  by  mileage,  as 

they  should  do  according  to  the  agreement. 

The  Brighton  Company  do  not  object  to  their  present 
arrangements  for  working  the  East  London  being  regarded  as 
to  sotne  extent  provisional  and  capable  of  improvement,  but 
they  say  that,  considering  the  recent  opening  of  that  line,  they 
give  an  adequate  accommodation  to  tiie  traffic  They  have 
endeavoured  to  make  the  connections  at  New  Cross  and  Old 
Kent  Road  as  good  as  possible,  but  the  times  of  trains  in  and 
out  of  Liverpool  Street  are,  they  observe,  controlled  by  the 
Great  Eastern  Company,  which  the  joint  user  which  tiie  South 
Eastern  Railway  Company  has  of  tiie  Hne  from  London  Bridge 
past  New  Cross  to  Redhill  makes  any  alteration  in  the  times  of 
tiie  Brighton  trains  at  New  Cross  dependent  on  the  concurrence 
of  the  Soutii  Eastern  Company.  They  say  that  it  is  to  their 
interest  so  to  work  the  East  London  as  to  make  it  a  source  of  a 
through  or  contributory  traffic  to  their  own  railways,  and  tiiat, 
partiy  on  tiiis  account  and  partiy  to  meet  the  complaints  of  a 
want  of  correspondence  of  trains,  they  have  since  Ist  of  July 
run  six  trains  each  way  daily,  witiiout  change  of  carriage, 
between  Liverpool  Street  and  Croydon,  where  most  of  the 
fast  Brighton  trains  stop,  and  since  Ist  of  Augpist  have  put 
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on  an  additional  or  seventh  up  through  train  firom  Croydon         1876. 
daily.  ^abt  London 

As,  however,  the  East  London  Company  urge  the  necessity       R^-^Co. 

of  more  throufi^h  trains,  and  of  a  timins:  of  them  more  consonant      London, 

Bbiohton 
with  the  exigencies  of  City  traffic,  and  the  Brighton  Company    and  South 

deny  that  they  can  be  required  to  run  any  trains  of  that  kind.  Coast  Ry.  Co. 
or  that  the  truins  of  that  kind  at  present  running  are  run  on 
compulsion,  the  first  question  to  be  determined  is,  what  duty  in 
this  respect  is  imposed  bythe  agreement  on  the  working  com- 
pany? The  Brighton  Company  contend  that  it  is  enough  if 
they  work  the  East  London  as  the  East  London  Company 
wotdd  work  it  considered  as  an  independent  company,  admitting 
at  the  same  time  that,  as  to  the  connection  of  trains,  they  must 
have  regard  to  the  Brighton  and  East  London  lines  forming  a 
continuous  communication.  It  appears  to  us  that  what  can  be 
required  of  railway  companies  to  work  a  line  efficiently  must 
vary  according  to  their  respective  powers,  and  that  a  mode  of 
working  which  would  be  sufficient  in  one  case  would  not  be  so 
in  another.  It  is  only  reasonable  to  suppose  that  the  East 
London  Company,  in  making  junctions  with  the  Brighton 
Company,  and  arranging  with  them  to  work  the  East  London 
line,  counted  on  the  advantage  of  getting  it  worked  as  part  of  a 
large  system ;  and  the  Brighton  Company  engaging  to  work  it 
efficiently  may,  we  think,  fitirly  be  regarded  as  engaging  to  do 
so  as  the  Brighton  Company  and  as  the  owners  of  the  railways 
to  which  it  was  one  of  the  objects  of  the  East  London  line  to 
give  a  new  access  from  the  City.  We  find,  indeed,  no  provi- 
sions which  necessarily  suppose  through  trains  to  be  run,  or 
which  make  it  impossible  for  the  agreement  to  be  carried  into 
effect  without  them.  But  the  Brighton  Company  have  so  to 
work  the  line  as  fiiirly  and  efficiently  to  develope  the  traffic,  and 
the  expression  '^  the  traffic  "  must  be  taken  to  apply  both  to 
through  and  to  local  traffic.  If  through  traffic  can  be  suffi- 
ciently encouraged  by  having  a  good  correspondence  between 
trains,  then,  however  convenient  it  may  be  to  avoid  a  change  of 
carriages,  through  trains  are  an  accommodation  which  the 
Brighton  Company  can  withhold  if  they  think  fit.  If,  on  the 
other  hand,  by  reason  of  the  restrictions  on  the  Brighton  Com- 
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1876;         p&ny^  arising  from  their  haying  to  work  in  conjunction  with  the 

East  Londou  (^^^^^^  Eastern  Company  at  one  end  and  the  South  Eastern 

Ry.  Co.       Company  at  the  other,  the  establishment  of  a  good  through 

London,      communication  by  means  of  an  interchange  of  trains  is  pre- 
Brighton 
AND  South    Tented,  other  means  by  which  that  object  may  be  achieved  and 

CoaotBt.Co.  ^ijjch  the   Brighton   Company  can  exercise  must  be  used 

instead ;  and  if  the  agreement  would  be  rendered  inc^rative 
except  through  trains  were  run,  there  would  seem  to  be.  the 
same  obligation  to  nm  them  as  if  they  had  been  expressly  men- 
tioned. 

Taking  this  view  of  the  principle  to  be  followed,  we  pass 
from  the  question  of  construction  and  come  now  to  what  it  is  in 
practice  of  which  complaint  is  made.  Trains  cannot  arrive  at 
New  Cross  in  as  few  minutes  after  leaving  Liverpool  Street  as 
after  leaving  London  Bridge.  The  East  London  is  one  mile 
and  a  quarter  longer^  and  trains  call  at  every  station^  the  same 
as  on  the  Metropolitan  Railway.  But,  subject  to  this  diiBfer- 
ence,  the  through  traffic  between  Liverpool  Street  and  the  main 
and  suburban  lines  of  the  Brighton  Company  ought^  it  appears 
to  us,  to  be  accommodated,  as  far  as  possible,  not  less  satis- 
jactorily  than  similar  traffic  from  London  Bridge.  At  present 
so  much  time  is  lost  in  the  case  of  the  East  London  line,  pardy 
by  the  many  stoppages  which  have  been  mentioned,  but  prin- 
cipally in  making  the  connection  at  New  Cross  and  Old  Kent 
Road,  that  the  slowness  of  the  through  journey  drives  away 
passengers,  and  the  line  loses  the  benefit  of  terminating  in  so 
central  a  station  in  the  city  as  Liverpool  Street.  To  passen- 
gers to  and  from  suburban  line  stations  of  the  Brighton  Com- 
pany, vi&  New  Cross  or  vift  Old  Kent  Road,  a  delay  of  a  quarts 
of  an  hour  in  changing  trains  at  those  points  can  hardly  fail  ta 
be  more  inconvenient  than  using  the  London  Bridge  station 
instead  of  Liverpool  Street;  and  yet  in  respect  to  half  the 
trains  shown  in  the  East  London  time-table  aA  keeping,  up  a 
through  communication,  vi&  either  New  Cross  or  Old  Kmxt 
Road,  with  the  suburban  line  stations,  there  is  a  delay  h^ 
changing  trains  ranging  from  15  minutes  to  half  an  hour,  or 
even  a  longer  time.  A  closer  coincidence  of  trains  at  the 
junctions  could  be  effected  by  altering  the  times  either  of  the 
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suburban  line  trains  or  of  the  East  London  trains;  and  we        1876. 

suggest  as  the  best  of  these  two  courses  a  re-arrangement  by  East  London 

the  two  companies  of  the  times  of  the  East  London  trains,  in  ^. 

concert  of  course   with  the   Great  Eastern   Company,   vrith     g^^^o'jj 

reference  to  the  use  by  those  trains  of  the  station  at  Liverpool    and  South 

Coast  Ky.  Co. 
Street,  being  subject  as  to  time  and  in  other  respects  to  that 

company's  control. 

As  regards  Liverpool  Street  traffic  for  places  on  the  Brighton 
Bailway  not  reached  by  suburban  trains,  or  in  other  words  for 
main  line  stations,  the  Brighton  CcHmpany  have  since  the  Ist  of 
July  last  improved  the  through  communication  vi&  New  Cross 
by  running  six  through  trains  without  change  of  carriage  to 
and  from  Croydon,  and  since  1st  August  by  adding  a  seventh 
up  train  leaving  at  7.50  a.m.  and  arriving  at  Liverpool  Street 
at  8.35.  But  the  times  of  these  trains  are  represented  by  the 
East  London  Company  as  not  being  such  as  to  accommodate 
local  residents  having  places  of  business  in  the  City,  and 
wquiriBg  to  travel  by  trains  timed  to  arrive  in  London  in  the 
morning  between  9  and  11,  and  to  leave  in  the  evening  between 
4  and  6 ;  none  of  these  trains,  with  the  exception  of  one  down, 
fitting  in  with  those  hours.  We  think  this  is  a  defect  in  the 
service,  and  that  if  two  up  trains  and  a  second  down  train  could 
be  arranged  to  run  so  as  to  suit  those  times  the  through  com- 
munication wotdd  not  be  put  on  more  than  an  adequate  footing, 
considering  the  absence  of  facilities,  especially  as  regards  speed, 
in  that  part  of  it  which  is  carried  on  by  an  interchange  of 
trains  at  New  Cross.  And  with  reference  to  the  rate  at  which 
the  through  trains  run,  we  notice  that  45  minutes  are  allowed 
for  the  journey  between  Croydon  and  Liverpool  Street.  This 
is  not  quick  travelling  for  a  distance  of  1 1  miles  44  chains,  and 
13  very  slow  in  comparison  with  the  time  in  which  trains  pass 
between  Croydon  and  London  Bridge  ;  and  we  think  the  time 
that  would  be  saved  would  make  it  worth  while  to  arrange  for 
these  through  trains  making  fewer  stops  on  the  East  London 
line  than  in  the  case  of  the  ordinary  local  trains.  It  waa 
suggested)  by  the  Brighton  Company  that  there  were  serious 
gbstacles  ip  the  w/orking  of  both  a  through  and  a  local  traffic 
on  a.  line  Imd  with  two  pairs  of  rails  only;  but  the  difficulties 
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1876.        do  not  seem  to  be  insuperable  where,  as  in  the  present  case. 
East  London  trains  follow  each  other  at  stated  intervals,  and  starting  from 
ff[  either  end  about  every  15  minutes  occupy  under  20  minutes  in 

BwoS?ok    going  from  end  to  end. 

AND  South  There  is  not  at  present  any  good  through  communication 
'  either  way  with  Brighton  by  the  East  London  line;  and  as 
that  line  has  a  Brighton  traffic,  and  its  development  should  be 
one  of  the  objects  with  which  the  line  is  worked,  we  think  that 
by  some  arrangement  for  connecting  trains  passengers  should 
have  at  least  one  opportunity  daily  to  go  up  and  return  by 
trains  fixed  at  suitable  times  and  affi)rding  a  reasonaUy  quick 
service. 

The  East  London  Company  complain  of  the  impediment  in 
the  way  of  an  interchange  of  traffic  at  New  Cross  caused  by 
none  of  the  East  London  trains  being  brought  into  the  Brighton 
Company's  station.  It  is  evident  that  passengers  would  change 
carriages  more  easily  if  trains  meant  to  correspond  drew  up  on 
opposite  sides  of  the  same  platform,  or  near  each  other,  instead 
of  running,  as  at  present,  into  separate  stations  and  on  lines  at 
different  levels ;  and  the  East  London  Company  say  that  their 
New  Cross  station  and  the  short  branch  to  it  were  constructed 
with  the  object  of  providing  temporarily  for  the  working  of  the 
first  portion  of  line  that  was  opened,  and  that  it  was  always 
intended  that  when  the  whole  line  should  be  completed  to 
Liverpool  Street  the  mode  of  working  at  New  Cross  shotdd  be 
by  the  junctions  with  the  Brighton  Company's  lines.  The 
Brighton  Company  admit  that  it  was  always  intended  to  run 
some  of  the  trains  into  their  New  Cross  station,  so  as  to 
facilitate  the  interchange  of  passengers ;  but  they  say  that  the 
accommodation  at  their  station  is  at  present  insufficient  for  the 
traffic  of  the  East  London  line,  and  that  that  line  has  been  so 
recently  opened  that  they  have  not  yet  had  time  to  determine 
on  the  new  works  and  alterations  of  platforms  and  sidings  which 
must  be  carried  out.  They  are  at  the  same  time  about  to 
enlarge  their  station,  and  have  obtained  powers  firom  Parliament 
this  year  to  widen  their  bridge  under  the  New  Cross  Koad 
which  bounds  one  side  of  the  station  yard.  We  are  of  opinion 
that  the  Brighton  Company  should  have  a  reasonable  time 
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allowed  them  to  make  their  contemplated  alterations^  and  that         ^^76. 
then  the  use  of  the  low-level  station  of  the  East  London  Com-  East  London 
panj  should^  if  that  company  desire  it,  be  discontinued,  and  '«. 

the  East  London  trains,  local  as  well  as  through,  be  run  into     Brighton 
the  Brighton  Company's  station.  J^^^  ^r^Co 

As  regards  the  complaint  about  the  through  fiires  being 
higher  to  Liverpool  Street  than  to  London  Bridge,  and  the 
receipts  not  being 'divided  as  provided  for  in  the  agreement,  it 
seems  to  have  been  with  the  concurrence  of  the  chairman  of  the 
East  London  Company  that  the  through  fiires  were  fixed  on 
the  principle  of  charging  the  two  local  fitres ;  but  Mr.  Hawes 
stated  that  he  was  not  aware  at  the  time  that  the  local  rates 
charged  by  the  Brighton  Company  to  New  Cross — ^fi^m 
Croydon  for  example — were  the  same  as  to  London  Bridge,  and 
that  the  through  fares  to  Liverpool  Street  would  thus  be  higher 
than  to  London  Bridge  by  the  amount  of  the  East  London 
local  fiires.  As  a  matter  of  fact,  the  through  fares  generally 
are  considerably  higher  to  Liverpool  Street  than  to  London 
Bridge,  and  as  we  do  not  think  that  competitive  traffic  can, 
under  the  burden  .of  higher  fares,  be  &irly  developed  in  terms 
of  the  second  article  of  the  agreement,  the  fiires  vift  London 
Bridge  and  the  fares  vi&  Liverpool  Street  ought  to  be  at  the 
same  mileage  rate;  and  as  respects  the  division  of  receipts, 
instead  of  each  company  receiving  its  local  fare  the  division 
should  be  by  the  mileage  principle,  pursuant  to  the  provision  on 
this  subject  contained  in  the  agreement. 

[Solicitors  for  the  applicants:    Wilson,  Bristows  8f  Carpmael. 
Solicitors  for  the  defendants:  Norton,  Rose,  Norton  ^  Brewer. 
Solicitor  for  Great  Eastern  Railway  Company :   fF.  H.  Shaw.^ 
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ACCOMMODATION.    See  EquaUty  of  Charge,  7. 
AGENT.    See  Undue  Preference  of  Company^a  Agent, 

AGREEMENT. 

1.  By  Railway  Companies  to  pay  Rent  for  Easement — Enjoyment  of 

Easement  deferred — "  Breaking  Ground^ 

The  Bristol  and  Exeter  Railway  Company  agreed  with  the  Somerset 
and  Dorset  Company  to  pa^  to  them  a  certain  rent  for  the  power  of 
running  through  their  station  yard,  and  for  the  use  of  their  station, 
such  rent  to  commence  when  the  Bristol  and  Exeter  Company,  in  the 
construction  of  their  railway,  began  to  "  break  ground"  within  six  feet 
of  the  sidings  in  the  station  yard.  The  exercise  of  the  power  was 
prevented  for  some  time  by  objections  of  an  inspector  to  the  Board  of 
Trade  that  plans  deposited  by  the  Somerset  and  Dorset  Company  in 
Parliament  were  deiective,  but  these  objections  were  known  to  the 
Bristol  and  Exeter  Company  at  the  time  of  making  the  agreement. 

Held^  first,  that  they  were  liable  to  pay  the  rent  from  the  time 
mentioned  in  the  agreement,  although  they  had  not  enjoyed  the 
easement  or  the  use  of  the  station  so  soon  as  they  otherwise  would 
have  done  if  the  plans  had  been  correct;  and,  secondly,  that  the 
**  ground  was  broken"  within  the  meaning  of  the  agreement  when  the 
Bristol  and  Exeter  Company  commenced  the  construction  of  the  line, 
not  when,  as  preparatory  to  such  construction,  they  merely  removed 
some  rails  to  take  the  angles  of  certain  lines  which  they  would  have 
to  cross  at  a  level.  Bristol  and  Exeter  Ry.  Co,  v.  Somerset  and  Dorset 
Ry,Co p.  82 

2.  To  carry  hetuoeen  Conipetitive  Stations  at  equal  Fares. 

The  Midland  and  Great  Western  Railway  Companies  entered  into 
an  agreement  to  carry  passenger  traffic  between  competitive  stations 
at  ^' equal"  fares,  the  amount  of  such  fares  to  be  determined  in  case 
of  difference  by  arbitration.  On  a  reference  to  the  Railway  Commis- 
sioners, under  the  Regulation  of  Railways  Act,  1873,  s.  8,  to  fix  the 
equal  first-class  rate  between  the  competitive  stations  : 

Held,  that  the  agreement,  so  far  as  it  neutralized  the  benefits  of 
competition,  should  be  construed  strictl;^ . 

Held,  also,  that  in  defining  "  competitive  stations "  a  difference  of 
distance  was  not  material,  and  that  particular  places  on  the  lines  of 
both  companies,  though  the  course  between  them  might  be  much 
more  circuitous  in  the  one  case  than  in  the  other,  were  competitive 
in  the  sense  of  the  agreement 

As,  however,  between  many  of  these  places  there  was  practically  no 
more  competition  than  if  only  one  route  existed,  the  application  was, 
on  the  hearing  of  the  case,  narrowed  to  places  where  the  two  com- 
panies could  effectively  compete  with  each  other. 

Held,  further,  that  the  company  which  had  the  chief  control  of  the 
traffic,  or  to  which  the  traffic  mainly  or  properly  belonged,  by  reason 
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of  having  the  shorter  and  more  direct  route,  or  the  route  being  on 
their  main  line,  or  the  like,  should  have  the  control  in  fixing  the 
amount  of  the  governing  rates  in  the  absence  of  any  agreement  or 
special  circumstances  to  the  contrary;  and  that  when  a  company, 
from  the  circumstances  of  the  case,  could  not  carry  at  a  profit,  it 
should  not  be  the  company  to  fix  the  common  rate  required  by  such 
•n  agreement  as  the  above,  as  it  could  not  benefit  it3elf,  nor  could 
it  be  the  best  judge  of  what  would  be  beneficial  to  its  neighbour. 
Midland  By.  Co.  v.  Great  Western  Ry,  Co,  (No.  1).       .        .         p.  88 

3.  Construction  of— Payment  of  Preference  Shareholder  out  of  guhsequent 

Balances, 

The  G.  Ky.  Co.  were  incorporated  by  an  Act  of  Parliament  which 
authorized  them  to  make  a  certain  railway,  and  also  confirmed  an 
aCTeement  previously  made  between  them  and  the  C.  Ry.  Co.; 
whereby  it  was  provided  that  the  C.  Co.  should  in  perpetuity  have 
right  to  one-fourth  part  of  the  net  revenue  (being  the  gross  revenue 
less  certain  deductions  specified  in  the  agreement)  of  the  G.  Co., 
whatever  might  be  their  expenditure  in  making  the  proposed  railway, 
and  that  the  G.  Co.  should  provide  for  all  excess  or  cost  beyond  the 
amount  of  capital  specified  in  the  agreement,  and  that  the  interest  on 
all  money  borrowed  should  form  a  charge  on  the  remaining  three- 
fourths  of  the  net  revenue  of  the  said  last-mentioned  company,  but 
that,  subject  to  such  condition,  the  said  G.  Co.  might  borrow  certain 
sums  of  money  on  mortgage  of  the  whole  of  the  proposed  undertaking. 

The  G.  Co.  having  exercised  their  borrowing  powers,  and  the  one- 
fourth  share  of  the  C.  Co.  having  remained  unpaid  for  several  years, 
owing  to  the  whole  of  the  net  revenue  having  been  exhausted  in  pay- 
ment of  interest  to  the  mortgagees : 

Heldy  that  the  G.  Co.  were  liable  to  the  C.  Co.  for  the  amount  of  the 
arrears  of  such  one-fourth  share,  with  interest  at  4L  per  cent.,  to  be 
payable  out  of  future  balances  in  priority  to  dividends.  Cal^loman 
Ry,  Co,  V.  Greenock  and  Wemyss  Bay  Ry.  Co 122 

4.  ConstrucUon  of 

An  agreement  between  two  railway  companies  contained  the  fol- 
lowing provision:  "Each  company  shall  be  at  liberty  to  apply  to 
Parliament  for  power  to  construct  lines  in  its  own  district  for  the 
accommodation  of  the  local  traffic  in  such  district ;  but  neither  com- 
pany shall  directly  or  indirectly  promote  or  support  any  new  line  in 
the  district  of  the  other." 

HeJd^  that  the  restriction  did  not  apply  to  districts  occupied  by 
both  railways,  and  that  this  provision  fur  the  application  to  Parlia- 
ment for  liberty  to  construct  lines  **  for  the  accommodation  of  the 
local  traffic"  prohibited  opposition  to  such  application,  but  did  not 
interfere  with  the  right  of  each  company  to  apply  to  Parliament  for 
liberty  to  construct  within  its  own  district  lines  for  other  than  local 
traffic,  subject  to  the  right  of  the  other  company  to  oppose  such  appli- 
cation. 

The  "  district "  of  a  railwav  company  includes  the  district  adjacent 
to  their  line,  from  which  traffic  is  drawn  to  that  line,  and  if  two  com- 
panies draw  traffic  from  the  same  district,  such  district  belongs  to 
them  both.     Caledonian  Ry,  Co.  v.  N<yrih  BHtish  Ry,  Co.  (No.  2)  .  285 

5.  Construction  of—Onusprohandi, 

By  the  5th  article  of  an  agreement  between  the  Midland  and  Great 
Western  Railway  Companies,  it  was  provided  that  they  were  ''to  agree 
as  to  the  ....  leasing  ....  any  new  lines  which  may  be  necessary  to 
give  proper  accommodation  to  the  disti*ict  in  which  the  companies 
....  are  directly  interested."  The  Midland  Company  proposed  to 
lease  a  line  which  traversed  a  district  untouched  by  their  railway. 
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but  formed  a  junction  with  the  Great  Western  Railway  at  a  place 
lying  on  the  boundary  of  a  district  in  which  both  the  contracting 
oompanies  were  directly  interested. 

iteld^  that  such  leasmg  was  not  within  the  terms  of  the  article. 

Held^  also,  that  the  words  **  new  lines  "  in  this  clause  of  the  agree- 
ment signified  lines  proposed  but  not  yet  authorized  by  Parliament  to 
be  constructed. 

The  16th  article  was  as  follows: — ^^<The  Midland  to  be  allowed  to 
make  their  line  from  M.  to  B.,  but  not  beyond,  and  any  application  to 
Parliament  for  a  bill  for  that  puipose  not  to  be  opposed  by  the  Great 
Western."^  The  19th :«*' The  Midland  to  complete  their  proposed 
junction  with  the  B.  and  E.  railway  at  B.  without  opposition,  it  being 
understood  that  Bristol  and  Bath  are  the  termini  of  the  companies 
(north  and  south  respectiyely)  in  that  district/* 

Held^  that,  taking  into  consideration  the  situation  of  the  parties  at 
the  date  of  the  agreement,  the  words  in  these  clauses  referred  to  a  bill 
at  that  time  contemplated  by  the  Midland  Company,  and  that  it  waa 
not  part  of  the  intent  of  the  agreement  to  draw  a  line  of  separation 
between  the  companies,  and  to  oind  each  to  keep  to  its  own  side  of 
that  line  for  all  time  to  come. 

The  counsel  for  the  defendants  held  to  haye  the  right  to  begin,  the 
otttw  probancU  substantially  lying  upon  them.  Midland  Ry,  Co.  y. 
Great  Western  By.  Co,  (No.  2) p.  298 

6.  Working — ConetrucUon^CoBts. 

In  a  working  agreement  between  two  railway  companies,  a  clause 
whereby  the  working  company  agreed  to  maintain,  manage,  man, 
stock,  work  and  use  uie  owning  company^s  railway,  so  as  properly  to 
deyelop  and  accommodate  not  only  the  through  traffic,  but  also  the 
local  traffic  of  the  district  to  be  seryed  by  the  owning  company's 
railway,  considered. 

Another  clause  proyided  for  the  equal  diyision  between  the  com- 
panies of  the  gross  receipts  of  traffic  on  the  owning  company's 
railway,  deducting  one  moiety  of  station  to  station  terminals,  and  also 
deducting  mileage  proportion  and  terminals  due  to  any  other  company 
in  respect  of  such  traffic. 

Heuly  that  the  receipts  subject  to  such  diyision  must  comprise  one 
moiety  of  the  two  terminals  which  were  included  in  gross  receipts, 
and  not  merely  one  moiety  of  the  terminal  at  the  owning  company's 
end  of  the  journey,  and  that  "  any  other  company"  referred  to  any 
third  company  interested  in  particular  traffic,  and  not  to  the  working 
company. 

The  applicants  haying  established  some,  though  not  eyery  part  of 

their  application,  were  granted  one-half  of  their  costs.    Harbome 

By.  Co.  y.  London  and  North  Western  By.  Co.  (No.  2^  .        .        .326 

And  see  Harough  Bates — Digest,  tit.  Agreement — Equality  of  Charge. 

ALLOWANCE  FOR  CARTAGE.    See  CartageSqwdiiy  of  Charge,  8. 

APPEAL. 

1.  Undue  Preference — Quarry  Owners. 

Case  for  the  opinion  of  a  superior  court,  in  a  case  of  undue  preference, 
refused  on  the  ground  that  what  amounts  to  an  undue  preference  is 
in  general  a  question  of  fact  and  not  a  question  of  law.  Diphwys 
Casson  Slate  Co.  y.  Festiniog  By.  Co.  and  Holland  y.  Festiniog  By. 
Co.        .        .        .  81,284 

2.  Through  Bates. 

Case  for  the  opinion  of  a  superior  court  refused  on  the  ground  that 
the  decision  was  based  on  questions  of  fact  and  not  of  law.  Central 
Wales  and  Carmarthen  Junction  By.  Co.  y.  Great  Western  By.  Co.  191 

VOL.  IL  F  F 
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3.  Bttok  of  Rates, 

Case  for  the  opinion  of  a  superior  court  by  way  of  appeal  from  an 
order  enjoining  a  railway  company  to  keep  rate  books  pursuant  to 
sect.  14  of  the  Regulation  of  Railways  Act,  1873,  refused  on  the 
ground  that  the  question  as  to  what  constitutes  a  "  station"  under  that 
hection  is  a  question  of  fact  depending  upon  the  circumstances  of  the 
case.    Jones  v.  North  EasUrn  liy.  Go p.  213 

4.  Through  Rates — Sea  Traffic. 

Case  for  the  opinion  of  the  Court  of  Session  in  Scotland  as  to  the 
title  of  the  applicants  to  apply  for  through  rates  under  the  11th  section 
of  the  Regulation  of  Railways  Act,  1873,  and  as  to  whether  steamboat 
traffic  was  within  that  section,  granted ;  but  refused  on  the  question 
as  to  whether  there  was  any  evidence  to  show  that  the  granting  of 
through  rates  was  a  due  and  reasonable  facility.  Qreenoek  and  Wemyu 
Bay  Ry.  Co.  r.  CaUdmian  Ry.  Co,  (No.  3) 238 

APPROVAL  OF  WORKING  AGREEMENT. 

1 .  Revision — Special  A  ct. 

Tlie  G.  Ry.  Act,  1862,  s.  59,  after  reciting  that  an  agreement 
made  in  1862,  and  scheduled  to  the  act,  had  been  entered  into 
between  the  provisional  directors  of  the  G.  Ry.  Co.  and  the  C.  Ry.  Co. 
in  relation  to  the  construction  and  maintenance  of  the  railway  and 
works  by  the  act  authorized,  and  the  working  and  management  nf  the 
traffic  thereon,  enacts,  that  **  the  said  agreement  is  hereby  sanctioned 
and  confirmed,  and  shall  be  as  valid  and  obligatory  upon  the  com- 
panies as  if  they  had  been  authorized  by  this  act  to  enter  into  the  said 
agreement,  and  as  if  the  same  had  been  duly  executed  by  them  after 
the  passing  of  this  act ;"  and  sect  61  enacts,  that  **  it  shall  be  lawful 
for  the  Board  of  Trade,  if  they  think  fit,  on  the  expiration  of  ten 
years  from  the  date  of  the  agreement,  and  on  the  expiration  of  every 
period  of  ten  years  from  the  time  when  any  revision  thereof  shall  be 
made  by  them  in  manner  herein  provided,  to  cause  the  said  agreement 
to  be  revised." 

The  Regulation  of  Railways  Act,  1873,  s.  10,  enacts,  that  **  the 
following  powers  and  duties  of  the  Board  of  Trade  shall  be  transferred 
to  the  Railway  Commissioners ;  namely  (1 )  The  powers  of  the  Board 
of  Trade  under  Part  III.  of  the  Railways  Clauses  Act,  1863,  or  under 
any  special  act  with  respect  to  the  approval  of  working  agreements 

between  railway  companies And  the  provisions  of  the 

said  acts  conferring  such  powers  or  imposing  such  duties,  or  otherwise 
referring  to  such  powers  or  duties,  shall,  so  far  as  is  consistent  with 
the  tenor  thereof,  be  read  as  if  the  Commissioners  were  therein  named 
instead  of  the  Board  of  Trade." 

The  G.  Ry.  Co.  applied  to  have  the  said  agreement  made  by  them 
and  the  C.  Co.,  and  confirmed  under  the  59th  section  of  their  special 
act  as  aforesaid,  revised  by  the  Railway  Commissioners. 

Heldj  by  the  Commissioners,  that  they  had  no  jurisdiction  to  revise 
an  agreement  which  had  been  approved  by  Parliament,  and  which  tlie 
Board  of  Trade  never  had  power  to  approve.  Greenock  and  Wemyss 
Bay  Ry.  Co.  v.  Caledonian  R.  Co.  (No.  1) 132 

2.  Objections — Diversion  of  Traffic-^  Competitive  Routes. 

The  S.  Ry.  Co.  and  the  N.  W.  Ry.  Co.  applied  for  the  approval  of 
an  agreement  providing  for  the  working  of  the  line  of  the  former 
company  by  the  latter  in  perpetuity;  certain  other  railway  companies 
and  the  corporation  of  ana  traders  at  N.,  a  seaport  town  m  communi- 
cation with  the  S.  line,  raised  objections  to  the  approval  of  the 
agreement,  the  principal  of  which  were,  that  it  would  change  the 
course  of  traffic  which  went  to  N.  and  send  it  in  the  opposite  direction, 
and  that  part  of  the  S.  line  was  in  the  most  direct  line  of  communica- 
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tion  by  which  certain  traffic  could  be  carried  by  the  G.  TV.  Railway 
f which  competed  with  the  N.  W.  Railway)  to  N.,  and  the  working  of 
the  S.  line  by  the  N.  W.  Company  would  act  unfavourably  on  such 
traffic. 

Held^  as  to  the  first  objection,  that  the  N.  W.  Company  must  make 
arrangements  to  prevent  the  introduction  of  charges  or  conditions  of 
carriage  on  the  S.  line,  which  might  cause  traffic  which  would  other- 
wise go  to  N.  to  go  in  the  opposite  direction  ;  and  as  to  the  second 
objection,  that  the  N.  W.  Company  should  grant  running  powers  to 
the  G.  W.  Company  over  the  part  of  the  S.  line  lying  in  the  most 
direct  line  of  communication  between  the  G.  W.  line  and  N. 

Subject  to  these  conditions  the  agreement  was  approved.  Sirhmiyy 
Ry»  Q).  mth  London  cmd  North  Western  By,  Co,  .        .        •      P*  264 

3.  Objectioru, 

The  Court  is  unwilling,  except  on  some  real  substantial  objection  to 
a  working  agreement,  to  refuse  approval  of  it,  where  the  railway 
company  may,  perhaps,  in  consequence,  lose  the  opportunity  of  being 
able  to  complete  their  railway  within  the  time  limited  by  their  act ; 
the  fact  that  the  company,  who  under  the  agreement  are  to  work  the 
line,  are  unable  to  pay  a  dividend  on  their  capital,  and  unable,  with 
their  existing  resources,  to  keep  their  own  line  in  proper  repair,  is  not 
a  sufficient  ground  for  such  refusal  where  they  have  advantages  (such 
as  a  line  adjoining  the  line  agreed  to  be  worked)  over  any  other 
company  who  could  compete  for  the  working  of  the  line. 

Semblej  an  article  in  a  working  agreement  entitling  the  working 

company  to  transfer  the  rieht  to  work  the  line  to  another  company  at 

some  future  time  will  not  be  approved.     In  re  the  Working  Agreement 

between  the  West  Cork  and  lien  Valley  Railway  Companies  ,        ,  334 

And  see  JuriedicHan  of  Railway  Commissioners^  5. 

ARBITRATION. 

Avxnrd  of  Arbitrator — Security  for  Costs  of  Joint  Station. 

The  award  of  an  arbitrator,  upon  a  reference  by  the  N.  and  R. 
Railway  Companies,  decided  that  a  joint  station,  portion  of  railway, 
and  works,  should  be  constructed  by  the  R.  Company,  and  that  the 
costs  and  expenses  of  constructing  the  same  should  be  borne  and 
paid  by  the  two  companies  in  equal  shares.  The  companies  differed, 
first,  as  to  the  length  of  line  to  be  constructed  under  the  award; 
secondly,  as  to  an  alteration  (which  was  also  a  great  improvement) 
proposed  by  the  R.  Company  in  the  mode  of  carrying  out  the  award, 
oy  substituting  an  incline  for  a  hoist  as  a  means  of  raising  goods 
from  a  low  to  a  high  level. 

Ueldy  on  the  first  point,  that  upon  the  construction  of  the  award  the 
contention  of  the  N.  Company  was  right ;  on  the  second,  that  the  N. 
Company,  not  having  objected  to  the  alteration  when  informed  of  it, 
must  be  presumed  to  have  consented  to  it,  but  that  they  must  have 
the  same  facilities  for  passing  to  and  from  the  incline  that  the  R. 
Company  would  have,  and  authority  was  given  them  to  defer  pay- 
ment of  their  share  of  the  cost  of  the  line  and  station  until  these  were 
given  them  to  the  satisfaction  of  the  Court. 

The  R.  Company  having  incurred  considerable  outlay  in  the  con- 
struction of  the  joint  station  and  line,  applied  for  an  order  for  payment 
from  the  N.  Company,  or  that  the  latter  company  might  give  security. 
The  N.  Company  contended  that  no  payment  was  due  from  them  until 
the  works  were  completed. 

Heldf  that  under  the  award  payment  must  be  concurrent  by  both 
parties;  but  that  the  R.  Company  were  not  entitled  to  be  paid  until 
they  advanced  the  side  of  the  works  in  which  the  N.  Company  were 
interested  as  far  as  their  own,  but  that  in  the  meantime  the  N.  Com- 

F  F  2 
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pany  must  give  security  for  the  costs  and  expenses  incurred  by  the  R. 
Company.    Uk  of  Wight  By.  Co.  v.  Byde  and  Newport  By.  Oo.  p.  261 
And  see  Jurisdiction^  2 — Digest,  tit.  Arbitration. 

BOOK.    "  To  which  they  book"  means  "  to  which  they  quote  a  rate." 
See  Book  of  Bates,  3. 

BOOKING.    See  Through  Booking. 

BOOK  OF  RATES. 

1.  Distinguishing  Bate — Competitive  Bate. 

A  railway  company  are  bound,  under  sect.  14  of  the  Regulation  of 
Railways  Act,  1873,  to  distinguish  in  their  book  of  rates  and  distances 
how  much  of  a  rate  charged  is  for  conyeyance,  and  how  much  for 
terminal  expenses,  specifying  the  nature  and  detail  of  such  expenses — 
although  the  rate  charged  is  a  lump  sum  rate  fixed  by  the  company — 
in  order  to  compete  with  other  lines,  Bailey  y.  LoncUm^  Chatham  and 
Dover  By.  Co 99 

2.  '' Station''— Coal  Bales. 

The  14th  section  of  the  Regulation  of  Railways  Act,  1873,  requires 
railway  companies  to  keep  at  their  stations  books  of  rates  charged 
for  the  carriage  of  traffic  (other  than  passengers  and  their  luggage) 
from  such  stations  to  places  where  they  book.  The  L.  &  N.  W.  Ry.  Co. 
carried  coals  in  owners'  waggons  from  certain  ooUieries;  the  waggons 
were  loaded  and  made  into  trains  by  the  colliery  owners  and  placed 
by  them  in  coal  sidings,  whence  they  were  taken  by  the  railway  com- 
pany's engines,  and  the  company  contended  that  they  were  not  bound 
to  keep  books  of  rates  in  respect  of  such  traffic. 

Held,  that  for  the  purpose  of  coal  traffic  the  said  coal  sidings  were 
'^  stations"  within  the  meaning  of  the  above  section,  and  that  the  com- 
panies were  bound  to  keep  books  of  rates  for  the  conveyance  of  coaU 
therefrom,  such  books  to  be  kept  either  at  the  sidings  (if  accessible  to 
to  the  public),  or,  for  the  greater  convenience  of  the  company  and  the 
public,  at  the  station  where  the  general  merchandise  traffic  of  the 
district  was  conducted.  Harbome  By.  Co.  v.  London  and  North 
Western  By.  Co.  (No.  1) 169 

3.  Mineral  Bates. 

A  railway  company  arranged  their  mineral  traffic  into  three  districts, 
and  in  each  district  had  a  principal  or  central  station  at  which  the 
mineral  rate-books  were  kept.  No  books  of  mineral  rates  were  kept 
at  any  other  stations,  although  many  of  such  stations  were  close  to 
large  ironworks,  quarries,  and  coal  mines,  and  a  veiy  considerable 
traffic  in  coal  was  brought  down  by  rail  to  the  main  line,  and  sent 
forward  from  such  stations,  or  from  sidings  near  them.  The  mineral 
traffic  from  the  local  stations  was  charged  and  booked  at  the  central 
stations  only. 

Held,  that  this  arrangement  was  a  contravention  of  sect  14  of  the 
Regulation  of  Railways  Act,  1873,  which  requires  a  railway  company 
to  keep  **  at  each  of  their  stations  a  book  or  books  diowing  every  rate 
for  the  time  being  charged  for  the  carriage  of  traffic,  other  than  pas- 
sengers and  their  luggage,  from  that  station  to  any  place  to  which 
tlie^  book,"  and  that  the  obligation  to  keep  books  of  rates  at  the 
station  from  which  the  rates  are  charged  attaches  equally  whether  the 
booking  is  done  there  or  elsewhere. 

Semite,  that  the  words  '*  to  which  they  book"  in  sect  14  of  the 
Regulation  of  Railways  Act,  1873,  mean  "  to  which  they  quote  a  rate." 

To  an  application  for  an  order  requiring  a  railway  company  to  dis- 
tinguish, in  the  rate-books  kept  at  each  of  ^eir  stations  how  much  of 
the  rate  was  for  the  conveyance  of  the  traffic  on  the  railway  and  how 
much  for  other  expenses,  the  railway  company  answered  that  the  rates 
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charged  were  mileage  rates  within  their  parliamentaiy  powers,  and 
were  not  made  up  of  separate  sums. 

HM^  that  an  order  to  distinguish  such  rates  should  be  made,  as  it 
did  not  follow  that  the  whole  of  each  rate  was  for  conveyance  only, 
and  that  part  was  not  for  other  expenses.  Jones  v.  North  Eastern 
By.  Co • p.  208 

4.  Carrier — Parcel  Rates. 

Upon  the  application  of  a  carrier,  who  collected  imd  carted  parcels 
to  the  terminus  of  a  railway  company  for  conveyance,  for  an  order 
requiring  the  railway  company  to  distinguish  in  their  book  of  rates 
how  much  of  their  parcels  rates  was  for  conveyance  on  the  railway, 
and  how  much  for  collection  or  cartaee : 

Heldy  that,  as  the  railway  companjrs  parcel  rates  included  charges 
for  other  services  besides  conveyance,  they  must  distinguish  in  tlie 
book  of  rates  at  the  terminus  where  the  applicant's  parcels  were 
received  for  conveyance,  how  much  of  the  parcels  rates  was  for  con- 
veyance on  the  railway  and  how  much  for  other  expenses,  and  must 
specify  the  nature  ana  detail  of  such  other  expenses.  Robertson  v. 
Ureat  Southern  and  Western  Ry,  Co.  (Ireland)      ....  374 

5.  Carrier — Parcel  Rates. 

Upon  application  by  a  carrier  for  an  order  under  sect  14  of  the 
Regulation  of  Railways  Act,  1873,  requiring  a  railway  company  to 
distinguish  in  their  book  of  rates  how  much  of  a  parcels  rate  was  for 
conveyance  on  the  line,  and  how  much  for  other  expenses : 

Heldj  that,  as  it  was  proved  in  evidence  that  notliing  was  included 
in  the  rate,  except  the  carriage  on  the  railway,  no  order  would  be 
made.    Robertson  v.  Midland  Great  Western  Ry.  Co.  (Ireland)     .  409 

BREAKING  GROUND  (MEANING  OP).    See  Agreement,  1. 

CARRIER.   See  Cartager--Consignmeni  Note^Booh  of  Rates,  4,  b-^Equdlity 
of  Charge,  6. 

CARTAGE. 

Carrier — Stamped  and  unstamped  Parcels — Undue  Preference  of  them- 
selves &y  a  Railway  Company. 

A  railway  company  had  two  scales  of  charges  for  the  carriage  of 
parcels  by  their  line.  One  of  the  scales  was  much  lower  than  the 
other,  but  was  only  applicable  when  the  parcels  to  be  carried  by  it 
fulfilled  certain  conditions  as  to  size  and  value,  and  were  prepaid  by 
having  adhesive  stamps  affixed  to  them.  Both  the  scales  included 
delivery  from  the  railway  company's  receiving  offices  to  their  railway 
terminus.  The  railway  company  allowed  their  agent  for  carting  parcels 
from  their  receiving  offices  to  the  railway  terminus  Id.  on  every  un- 
stamped parcel  and  nothing  on  stamped  parcels ;  the  agent  under- 
taking to  cart  the  stamped  parcels  for  nothing  in  consideration  of 
being  paid  \d.  on  every  unstamped  parcel. 

Upon  complaint  by  a  carrier,  who  collected  and  carted  stamped  and 
unstamped  parcels  to  the  railway  company's  terminus,  that  although 
the  trouble  and  expense  was  the  same  to  him  whether  parcels  were 
stamped  or  unstamped,  yet  the  railway  company  allowed  him  nothing 
in  respect  of  the  former. 

Held,  that  the  railway  company  had  not  given  an  undue  preference 
either  to  themselves  or  to  the  person  they  employed  as  their  carting 
agent,  because  they  charged  the  public  nothing  for  collection,  and  the 
collection  of  stamped  parcels  cost  them  nothing,  the  carting  agent 
consenting  to  carry  stamped  parcels  gratis  in  consideration  of  being 
paid  Id.  for  every  unstamped  parcel. 

Semble,  such  an  arrangement  would  be  an  undue  preference  over  a 
carrier  who  only  carted  stamped  parcels.    Robertson  y.  Midland  Orent 

Western  Ry.  Co.  {Ireland) 409 

And  see  Equality  of  Charge,  8. 
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COAL  KATES.     See  Book  of  Rates,  2,  3. 

COAL  TRAFFIC.       . 

1.  Terminal  Ctiarges — Eeciraordinary  Services — Cotutruction  of  Special  Act 

M.  Railway  Company  were  authorized  by  their  act  to  charge  for 
coal  carried  in  owners'  waggons  a  rate  not  exceeding  Id.  per  ton  per 
mile  for  conveyance,  and  for  everything  incidental  to  conveyance,  and 
also  reasonable  sums  for  certain  terminal  and  extraordinary  services, 
viz. : — **  Loading,  covering  and  unloading  of  goods,  delivery  and  col- 
lection, and  apy  other  services  incidental  to  the  business  or  duty  of  a 
carrier,  where  such  services,  or  any  of  them,  are  or  is  performed  by 
the  company,  and  warehousing  and  wharfage  of  goods,  or  any  other 
extraordinary  services  performed  by  the  company. 

Held,  upon  the  authority  of  The  Lancashire  and  Yorkshire  Ry.  Co.  v. 
Gifllow,  that  haulage  and  shunting  in  marshalling  the  traffic  from  col- 
lieries were  services  incidental  to  conveyance,  and  that  back  haulase 
of  empty  waggons  was  not  a  service  for  which  a  charge  could  be  made 
under  the  clause  above  set  out ;  but  that  providing,  maintaining  and 
working  signalling  and  interlocking  apparatus  at  a  junction  with  a 
colliery  siding  was  an  extraordinary  service  within  that  clause,  because 
it  was  a  service  from  which  the  general  public  using  the  railway  derived 
no  benefit,  but  was  performed  for  the  benefit  of  the  colliery  proprietors 
alone,  and  that  3d.  per  ton  was  a  reasonable  charge  in  respect  of  sach 
service. 

Heldy  also,  that  providing  coal-shoots  for  unloading  coal  waggons 
was  a  service  within  the  above-mentioned  clause,  for  which  2d.  per 
ton  was  a  reasonable  charge.    Dunkirk  Colliery  Co,  v.  Manchester^ 

Sheffield  and  Lincolnshire  Ry.  Co p.  402 

And  see  Equality  of  Charge,  1,  2,  3. 

COLLECTION  AND  DELIVERY.    See  Cartages-Rating  of  RaUway^ 

Consignment  Note. 

COMPETITION.    See  Equality  of  Charge— Agreement,  2. 

COMPETITIVE  RATES.    See  Agreement,  2— Book  of  Rates,  1. 

COMPETITIVE  ROUTES.    See  Approval  of  Working  Agreement,  2. 

"COMPETITIVE  STATIONS."    See  Agreement,  2. 

CONSIGNMENT  NOTE. 

Currier — Instructions  as  to  Delivery  of  Goods, 

F.  &  Co.,  carriers,  delivered  to  a  railway  company  at  their  station 
goods  for  conveyance  addressed  to  the  consignees.  With  such  eoods 
a  consignment  note  was  handed  to  the  railway  company,  containing 
in  addition  to  the  names  and  addresses  of  the  consignees  the  words^ 
"  To  the  care  of  F.  &  Co." 

The  railway  company  refused  to  recognize  the  latter  words,  and  deli- 
vered the  goods  to  the  consignees  by  their  own  agents  or  other  carriers. 

Meld,  that  the  words  ''  To  the  care  of  F.  &  Co.'*  imported  that  the 
eoods  on  their  arrival  at  the  terminal  stations  were  to  be  given  to  F. 
&  Co.  or  their  agents  for  deliveiy  to  the  consignees ;  that  as  between 
the  railway  company  and  F.  A  Co.  the  latter  were  the  consignors,  and 
that  the  railway  company  accepted  the  goods  upon  the  terms  stated 
in  the  consignment  note;  and  that  the  railway  company  were  pre- 
cluded by  the  consignment  note  from  being  at  liberty  to  employ  tneir 
own  or  other  carriers  to  deliver  the  goods  from  their  railway  to  the  con- 
signees, and  should  have  delivered  the  same  to  F.  &  Co.  or  their  agents. 
Fishboume  v.  Great  Southern  and  Western  Ry,  Co,  (^Ireland)        .  224 

CONSTRUCTION, 

of  statutes.     See  Statute, 

of  agreement     See  Agreement, 
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CONTINUOUS  LINE  OP  RAILWAY.    See  Thrmgh  Traffic,  1. 

CORRESPONDENCE  OP  TRAINS.    See  PoMtnger  Traffic. 

Through  Traffic. 

COST  OF  CONVEYANCE.    See  Equality  of  Charge,  2,  5,  8. 

COSTS, 

principle  on  which  awarded  .     .  p.  46,  104, 115, 116, 142, 176,  326 
A  railway  company  having  acted  bond  fide  in  the  matter,  the  subject 
of  the  injunction,  and  with  no  intention  of  prejudicing  the  complain- 
ants as  rivals  in  trade  with  others,  the  injunction  was  granted  without 
costs.     Thompson  v.  London  and  North  Western  By,  Co.       .        .116 

DELAY  TN    EXERCISE   OP  RUNNING   POWERS  CAUSED  BY 
BOARD  OP  TRADE, 
effect  o£    See  Agreement,  1. 
through  rates,  3. 

DEVELOPING  TRAFPIC.    See  Agreement,  6. 

"DIPPERENCE."    SeeJfmfo. 

DIGEST  OF  CASES 16 

DISTINGUISHING  RATE.    See  Book  of  Bates. 

"  DISTRICT."    See  Agreement,  4. 

DIVERSION  OP  TRAFPIC.    See  Approval  of  Working  Agreement,  2. 

DOCKS.    See  Bating  of  Bailway,  I. 

EASEMENT.    See  Agreement,  1. 

EJUSDEM  GENERIS, 

application  of  doctrine  of.    See  Mails. 

ENGINE, 

fitness  of  locomotive,  to  be  used  on  a  railway  under  running  powers. 
See  Bunning  Powers,  4. 

EQUALITY  CLAUSE.    See  Package  Bates— Digest,  tit.  Parcels. 

EQUALITY  OP  CHARGE. 

1.  Coal  Traffic — Sctme  Description  of  Goods. 

A  railway  company  earned  coal  to  G.  for  shipment,  from  collieries 
situate  on  different  branches  of  their  line.  On  one  branch  the  company 
charged  different  rates  per  ton  per  mile  for  the  carriage  of  different 
descriptions  of  coal — a  gas  coal  rate  and  a  common  coal  rate.  No 
such  classification  was  made  on  the  other  branch. 

Cannel  coal  (the  only  coal  raised  by  the  complainants)  was  the  only 
coal  charged  at  the  gas  coal  rate,  splint  coal  being  classed  as  common 
coal. 

The  gas  produced  from  splint  coal  is  inferior  in  quality  and  quantity 
to  that  produced  from  an  equal  amount  of  cannel  coal,  but  both  are 
used  in  different  proportions  for  mixing  with  common  coal  in  the  manu- 
facture of  gas,  for  the  purpose  of  increasing  its  illuminating  power. 

Found,  as  a  matter  of  fact,  that  splint  coal  and  cannel  coal  had 
enough  in  common  of  gas-producing  quality  to  be  competitive,  and  to 
make  them  commercially  and  substantially  of  the  same  description  for 
the  purpose  for  which  they  were  used,  and  that  the  cost  of  conveyance 
to  tne  railwa}^ company  of  splint  and  cannel  coal  was  the  same;  and 
therefore : 

Held,  that  the  carriage  of  cannel  coal  and  splint  coal  by  the  railway 
company  at  unequal  rates  per  ton  per  mile  was  an  undue  prejudice  to 
the  complainants. 

Held,  also,  that  if  by  reason  of  the  gradients  or  otherwise  the  cost 
of  conveyance  of  the  coal  to  the  railway  company  on  the  one  branch 
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was  different  from  the  cost  on  the  other,  a  proportionate  difference 
might  be  made  by  the  railway  company  in  the  mileage  rate.  Nitahill 
and  Lesmahagow  Coal  Co,  v.  Caledonian  Ry,  Co.  .        .        .         p.  39 

2.  Coal  Traffic — Tolls  Jbr — Agreement  with  Colliery  Owners    Inclines, 

A  railway  company  entered  into  an  agreement  with  a  firm  of  col- 
liery owners  to  carr^  their  coal  at  certain  rates  lower  than  those 
charged  to  other  colliery  owners,  with  whom  they  had  no  agreement. 
The  railway  company  attempted  to  justify  the  preference  on  the 
ground  that  the  traffic  not  covered  by  the  a^ement  was  more  costlv 
to  carry  in  conseqaence  of  a  steep  aescending  incline  from  the  col- 
lieries to  the  main  line.  The  higher  rate  was  imposed  whichever 
direction  the  coal  traffic  took,  while  it  passed  down  the  incline  in 
going  in  one  direction  only : 

Held,  that  a  charge  parpoiting  to  be  in  respect  of  a  special  senrice^ 
such  as  in  respect  of  the  incline — should  not  have  its  incidence 
extended  to  traJfic  for  which  that  service  was  not  performed,  and 
that  payment  in  respect  of  such  incline  should,  unaer  the  circum- 
stances, take  the  form  of  a  fixed  reasonable  toll  payable  only  for  the 
traffic  using  the  incline. 

A  railway  company  pays  no  more  than  a  due  regard  to  its  own 
interests  if  it  charges  for  its  services  in  proportion  to  their  necessary 
cost,  and  has  only  such  a  variation  in  its  rates  as  there  is  in  the 
circumstances  of  its  customers  affecting  the  cost  and  labour  of  con- 
veyance. 

it  is  not  a  valid  consideration  for  a  reduced  rate  that  the  party 
favoured  is  a  customer  also  of  the  same  railway  company  in  goods  of 
a  quite  different  kind.  Bellsdyke  Coal  Co.  r.  North  British  By  .Co.  105 

3.  Coal  Traffic— Scale  of  Charges. 

A  railway  company  made  a  scale  of  charges  for  the  conveyance  of 
coal  to  various  places  on  their  line,  commencing  with  a  roinimoni 
charge  of  9d,  per  ton  for  a  distance  not  exceeding  six  miles;  it 
increased  up  to  twenty  miles  at  the  rate  of  ItL  per  ton  for  each 
additional  mile,  and  for  the  distance  between  twen^  and  sixty  miles 
at  the  rate  of  about  |d  a  mile,  and  above  sixty  miles  at  the  rate  of 
about  id.  a  mile.  The  reduction  of  rates  in  proportion  to  distance 
was  not  carried  out  mile  by  mile,  apparently  to  avoid  fractions,  but 
between  twenty  and  sixty  miles  at  every  two  miles,  and  above  sixty 
miles  at  every  four  miles,  so  as  to  maintain  throughout  a  difference  of 
not  less  than  Id.  between  two  consecutive  rates.  The  rates  of  the 
scale  were  lower  by  8<i  a  ton  than  the  local  coal  rates  of  the  company. 
It  did  not  appear  that  there  was  a  greater  disproportion  in  relation  to 
distance  in  uie  cT^arges  than  in  the  cost  of  carriage  to  the  eompany  or 
than  was  justified  by  sea  competition,  but  it  did  appear  that  ui  some 
instances  the  scale  was  not  equally  applied. 

Held,  that  if  the  principle  on  which  the  scale  was  graduated  was  a 
fair  consideration  of  the  cost  to  the  company  of  carrying  coals  for  the 
different  distances,  or  was  justified  by  sea  competition,  it  was  not  a 
valid  objection  to  the  scale  that  it  was  better  adapted  to  the  business 
of  some  merchants  than  of  others,  and  that  its  low  rates  for  long 
distances  were  useless  to  those  who  dealt  in  the  seabonie  coaL 

The  Railway  and  Canal  Traffic  Act  does  not  prevent  a  railway  com- 
pany from  having  special  rates  of  charge  to  a  terminus  to  which  traffic 
can  be  carried  by  other  modes  of  carriage  with  which  theirs  is  in 
competition.    Foreman  v.  Great  Eastern  i^.  Cb.  •        •        .  202 

4.  Special  Agreement — Service  off  the  Railway. 

A  railway  company,  with  the  object  of  discouraging  the  construction 
of  a  competing  line,  carried  slate  for  certain  quarry  owners  who 
agreed  to  send  all  their  slate  over  the  railway  company's  line  for  a 
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fixed  number  of  years,  at  a  less  rate  than  they  charged  for  the  same 
service  to  the  complainant  quarry  owners  who  were  offered,  but 
refused  to  bind  themselves  by,  such  an  agreement 

Held^  that  this  was  an  undue  preference  within  the  meaning  of  the 
Railway  and  Canal  Traffic  Act,  1854,  s.  2. 

The  railway  company  charged  the  complainant  quarry  owners  9dL 
pftr  ton  for  the  use  of  their  waggons  on  tlie  line,  and  demurrage  if 
they  detained  them  more  than  twenty  hours,  while  the  quarry  owners 
who  had  entered  into  the  above-mentioned  agreement  were  charged 
nothing  for  the  use  of  waggons  off  the  line,  and  were  not  charged  for 
demurrage  until  after  the  expiration  of  thirty  hours. 

Held^  that  this  service  off  the  line  was  incidental  to  the  receiving, 
forwarding,  and  delivering  of  the  slate,  and  that  the  circumstance  of 
the  favour  shown  being  in  respect  of  something  done  off  the  line  did 
not  take  the  case  out  of  the  Railway  and  Canal  Traffic  Act,  1854,  s.  2. 

The  railway  company  charged  the  complainants  Id,  per  ton  for 
shunting^  gooas  on  to  a  siding,  connecting  their  quarry  with  the  rail- 
way, wmch  was  the  property  of  the  complainants ;  while  no  charge 
was  made  to  other  quan^  owners  for  shunting  on  sidings  (the  property 
of  the  company)  connecting  their  quarries  with  the  railway. 

The  Commissioners  found  as  a  fact  that  the  service  rendered  to  the 
complainants  was  not  more  onerous  to  the  railway  company  than  the 
working  of  the  other  sidings  for  which  no  charge  was  made,  and, 
therefore : 

Held,  that  the  extra  charge  was  an  undue  preference  under  the  2nd 
section  of  the  said  act.  Diphwyt  Oasion  Slate  Ch.  v.  FeeUniog  Ry, 
Co p.  73 

6.  Quarry  Owners. 

A  railway  company  agreed  with  certain  quarry  owners,  for  a  term 
of  fourteen  years,  to  carry  slates  for  them  over  the  railway  at  rates 
varying  from  3«.  3d.  to  2«.  6d.  per  ton,  according  to  the  total  quantity 
of  slates  carried  by  the  railway  company  in  each  year,  the  quarry 
owners  on  Uieir  part  agreeing  to  send  their  slates  by  no  other  mode 
of  transit  during  that  term;  subsequently  a  fresh  agreement  was 
entered  into  with  one  of  the  quarry  owners  for  a  term  of  thirty  years, 
reducing  the  rate  to  2«.  l|d. 

Upon  an  application  for  an  injunction  by  quarry  owners,  parties  to 
the  original  agreement: 

Held^  that  there  was  nothing  in  the  consideration  as  to  the  exclusive 
Qse  of  the  railway,  being  in  the  one  case  for  thirty  years,  and  in  the 
other  for  fourteen  years,  which  would  justify  the  difference  between 
28,  id,  and  28,  l^a.  as  charges  for  railwapr  transit,  and  that  such 
difference  was  an  undue  preference  and  prejudice  within  the  meaning 
of  the  Railway  and  Canal  Traffic  Act,  1854. 

The  railway  company  alleged  that  the  applicants,  beins  obliged  to 
use  smaller  waggons  for  their  slates  than  those  used  by  the  favoured 
quarry  owner,  and  sending  slates  of  a  lighter  description  occasioned 
the  railway  company  greater  cost  for  carnage: 

Held^  that  Id,  per  ton  would  be  a  reasonable  allowance  fbr  such 
increased  cost.    Holland  v.  FeeUniog  By,  Co 278 

6.  Carrier-Special  Agreement — Ouaraniee  of  Quantity  ^Through  Rate. 
The  S.  E.  Ry.  Co.  entered  into  a  special  agreement  with  Messrs.  P.. 
by  which  the  latter  guaranteed  to  send  between  Boulogne  Quay  and 
London,  by  the  8.  £.  Ry.  Co.'s  steamers  and  railway,  850  tons  of 
goods  each  calendar  month.  In  consideration  of  that  agreement  the 
railway  company  allowed  Messrs.  F.  a  rebate  of  15  per  cent,  off  their 
tariff  of  station  to  station  rates,  exempted  them  from  a  landing  charge 
at  Folkestone  of  4d.  a  package  payable  to  the  railway  company  on 
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goods  of  particular  descriptions,  and  charged  them  from  M,  to  1«.  lew 
than  othert),  on  parcels  exceeding  56  lbs.  in  weight : 

Held,  that,  as  there  were  circumstances  which  enhanced  the  Talue 
to  the  railway  company  of  the  guarantee  of  quantity,  and  compelled 
Messrs.  F.  to  incur  considerable  expense  and  labour  to  earn  the 
allowance,  and  as  the  railway  company  had  always  been  ready  to 
make  a  proportionate  allowance  for  a  smaller  amount  of  traffic  to  any- 
one giving  a  guarantee  similar  (except  as  to  amount),  no  injunction 
should  be  granted. 

The  S.  E.  Ky.  Co.  carried  goods  at  agreed  through  rates  between 
London  and  Paris,  as  to  which  the  railway  companies  undertook,  for 
the  fixed  amount  paid,  ever^  kind  of  service  and  charge  incidental  to 
the  transit  from  point  to  pomt.  The  sum  paid  included  clearing  the 
goods  in  the  custom  house,  which  was  done  only  by  the  railway  com- 
pany's servants,  or  if  done  by  custom  house  agents  no  rebate  waa 
allowed  by  the  railway  company. 

Held,  that  the  plan  of  delivering  goods  between  London  and  Paris 
at  one  fixed  sum  for  the  entire  service,  and  free  of  any  intermediate 
charges,  was  a  great  convenience  to  the  public  and  did  not  invoWe 
any  infringement  of  the  Railway  and  Canal  Traffic  Act,  1854. 

SembU,  if  a  trader  is  able  and  engages  to  supply  traffic  with  regu- 
larity and  in  certain  quantities  for  the  accommoaation  of  a  railway 
company,  so  that  a  lower  rate  in  his  case  is  as  remunerative  to  the 
railway  company  as  a  higher  rate  on  similar  traffic  in  the  case  of 
others,  such  an  arrangement  is  not  an  inequality  within  the  Railway 
and  Canal  Traffic  Act,  1854.    Greenop  y.  South  Eattem  Ry,  Co.  p.  319 

7.  Special  Charge$. 

The  T.  Company  were  required  by  act  of  Parliament  to  afibrd  for 
the  R.  Company's  traffic,  to  and  nrom  P.  Docks,  **  accommodation, 
facilities  ana  conveniences  ....  equal  in  all  respects  to  the  accom- 
modation, facilities  and  conveniences  from  time  to  time  affi>rded  .... 
for  any  other  traffic"  at  the  same  places,  '*  and  in  all  respects  to  conduct, 
forward,  carry  on  and  accommodate  all  such  traffic  with  equal  ex- 
pedition, and  on  equal  terms  with  and  as  well  as  if  it  were  their  own 
proper  traffic  ;"  and  it  was  by  the  same  act  further  enacted,  that  *'  the 
extent  and  quality  of  the  accommodation,  facilities  and  conveniences 
to  be  so  affi}rded  ....  and  the  terms  and  conditions,  pecuniary  and 
otherwise,"  on  which  the  same  should  be  afforded,  should,  in  case  of 
difference,  be  settled  by  arbitration. 

The  T.  Company  applied  to  the  Commissioners  under  the  Regulation 
of  Railways  Act,  187o,  s.  8,  to  have  pecuniarj^  terms  settled  for  accom- 
modation afforded  the  R.  Company  oy  shunting  engines  at  P. 

Held,  that  as  the  same  service  was  performed  for  all  traffic  on  the 
P.  line,  there  was  no  reason  why  the  R.  Company's  traffic  should  be 
subjected  to  a  special  charge,  and,  moreover,  that  a  working  expense 
incidental  to  transport  was  not  accommodation  of  the  sort  contem- 
plated by  the  act  to  be  specially  paid  for  by  the  R.  Company.  Tajf 
Vale  Ry,  Co.  y.  Rhymney  Ry.  Co 176 

8.  Competition — Goods  Traffic. 

The  N.  W.  Railway  Company  carried  goods  by  their  railway  for  the 
complainants,  who  were  brewers  at  B.;  they  charged  the  complainants 
and  the  public  generally  1$.  per  ton  for  the  cartage  of  goods  to  and 
from  their  B.  station,  and  9d.  per  ton  for  terminal  services  there. 

T.  &  Co.  and  C.  &  Co.,  who  were  also  brewers  at  B.,  had 
breweries  connected  with  the  M.  Railway  Company's  station  at  that 
place  by  continuous  railway  communication ;  the  goods  which  thepr 
sent  or  received  by  the  M.  line  were  loaded  and  unloaded  on  their 
own  premises  by  tneir  servants,  and  they  were  consequently  not 
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charged  by  the  M.  Railway  Company  any  rate  for  cartage  or  terminal 
aervices. 

The  N.  W.  Railway  Company,  in  order  to  compete  with  the  M. 
Railway  Company  for  the  carriage  of  the  goods  of  T.  &  Co.  and  C.  & 
Co.,  exempted  them  from  the  above-mentioned  rates  of  la.  and  9cL 
respectively,  carting  and  loading  their  goods  gratuitously.  There 
being  nothmg  to  show  that  there  was  a  saving  of  cost  to  the  company 
by  reason  of  the  quantity  of  eoods  carried  for  T.  &  Co.  and  C.  &  Co., 
to  compensate  for  the  loss  of  1«.  9d.  per  ton,  and  T.  &  Co.  and  C.  & 
Co.  being  the  only  firms  to  whom  the  reduced  rates  were  applicable  : 

Heldy  that  there  was  not  a  sufficient  ground  for  the  arrangements 
made  in  their  favour,  and  that  an  injunction  should  issue  against  tlie 
N.  W.  Railway  Company,  under  the  3rd  section  of  the  Railway  and 
Canal  Traffic  Act,  1854. 

In  order  to  justify  a  difference  being  made  by  a  railway  company 
in  favour  of  one  or  more  individual  members  of  their  general  class  of 
customers  there  must  be  an  adequate  consideration  to  the  railway 
company  lessening  the  costs  to  them  of  the  services  rendering  to  such 
individual  members  of  the  general  class,  and  it  is  not  sufficient  that 
the  railway  company  merely  desire  to  attract  the  traffic  from  another 
line  to  themselves,  especially  where  the  favour  thus  shown  to  a  few  is 

Prejudicial  to  many  others  in  the  same  trade  as  the  favoured  persons. 
''hompgon  v.  London  and  North  Western  Ry.  Co,     .        .        •    p.  115 

9.  Loading  ami  Unloading — Staves  and  Deals — Rebates, 

The  N.  W.  Railway  Company  had  a  station  at  B.,  connected  by 
branch  lines  of  their  own  witli  the  premises  of  certain  traders  there. 
The  company  charged  the  same  station  to  station  rates  between  other 
places  and  any  part  of  B.  to  which  their  lines  extended.  The  traders 
at  B.  hauled  the  trucks  containing  their  own  goods  between  the  com- 
pany's station  and  their  own  premises,  loading  and  unloading  them 
upon  the  latter.  The  company  allowed  them  a  rebate  on  the  station 
to  station  rates  of  A\d,  per  ton  in  respect  of  haulage,  and  9«?.  per  ton 
in  respect  of  loading  and  unloading  deals  and  staves.  Upon  the  appli- 
cation of  a  trader  at  B.,  who  dealt  in  deals  and  staves,  whose  premises 
were  not  connected  with  the  company's  lines,  and  who  complained 
that  these  allowances  were  excessive,  and  amounted  to  an  unaue  pre- 
ference of  the  first-mentioned  traders : 

Held,  that  this  allowance  oi^\d,  could  not  be  justified  if  it  related 
simply  to  haulage,  but  was  not  excessive  if  the  convenience  of  having 
the  trucks  loaded  and  unloaded  off  the  company's  lines  and  premises 
was  taken  into  consideration,  and  that  the  allowance  of  ^d.  for  loading 
and  unloading  deals  and  staves  was  excessive  and  must  be  reduced  to 
4id.    Bell  V.  London  and  North  Western  Ry,  Co 185 

EXTRAORDINARY  SERVICES.    See  Coal  Traffic,  1. 

exclusive  use  of  railway.    See  Equality  of  Charge,  4,  5. 

FACT  AND  LAW,  questions  of.     See  Appeal, 

FAIRLIE  ENGINE.    See  Running  Powers,  4. 

FARES.    See  Passenger  Fares, 

FEES,  Table  of,  to  be  taken  on    proceedings  before  Railway  Com- 
missioners      13 

FISH  TRAFFIC.     See  Package  Rates— Terminals, 

FORMS    OF    PROCEEDINGS     BEFORE     RAILWAY     COMMIS- 
SIGNERS 11 

FORWARDING  TRAFFIC.    See  Through  traffic. 
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GRADIENTS.    See  Equality  of  Charge,  I. 

GUARANTEE  OF  QUANTITY. 
See  Equality  of  Charge,  6. 
Through  Mates,  2. 

HAULAGE,  allowance  for.    See  Equality  of  Charge,  9. 

INCLINES.    See  Equality  of  Charge,  2. 

INSPECTION  OP  RATE  BOOK.    See  Book  qf  Bates. 

INSPECTOR,  Board  of  Trade,  of,  objections  hj.    See  Agreement,  1. 

JURISDICTION  OF  RAILWAY  COMMISSIONERS. 

1.  See  Mails. 

2.  Arbitration— Bailtoay  Companies  Arbitration  Act,  1859. 

The  8th  Bection  of  the  Regulation  of  Railways  Act,  1873,  enacts 
(inter  alia)  that  **  where  any  difference  between  railway  companies  is 
nnder  the  provisions  of  any  general  or  special  act  required  or  autho- 
rised to  be  referred  to  arbitration,  such  difference  shall,  at  the  instance 
of  any  company  party  to  the  difference,  and  with  the  consent  of  the 
Commissioners,  be  referred  to  them  for  their  decision,  in  lieu  of  being 
referred  to  arbitration."  The  S.  B.  and  L.  &  S.  W.  Railway  Com- 
panies agreed  to  refer  all  differences  that  should  arise  between  them 
respecting  the  purchase  of  the  railway  of  the  former  by  Uie  latter 
company  to  arbitration,  in  accordance  with  the  provisions  of  the  Rail- 
way Companies  Arbitration  Act,  1859.  A  difference  afterwards  arose 
between  the  companies  respecting  the  said  purchase,  and  the  selling 
company  thereupon  applied  to  the  Commissioners  to  decide  it  Upon 
objection  by  the  purcnasing  company  that  they  had  no  jurisdiction  to 
entertain  the  application,  since  the  difference  was  not  required  or 
authorized  to  be  referred  to  arbitration  under  the  provisions  of  any 
general  or  special  act : 

Held,  by  the  Commissioners,  that  by  the  companies'  adoption  of 
the  Act  of  1859,  the  difference,  when  it  arose,  was  authorixea  by  the 
provisions  of  that  act  to  be  referred  to  arbitration  within  the  meaning 
of  sect.  8  of  the  Act  of  1873,  and  therefore  that  the  Commissioners  had 
jurisdiction  to  decide  it  Stokes  Bay  Baiboay  and  Pier  Co.  v.  London 
and  SouthTWestem  By.  Co p.  143 

3.  Arbitration — Baihoay  Companies  Arbiiradon  Act,  1859. 

The  Railway  Companies  Arbitration  Act,  1859,  gives  power  to 
railway  companies  to  agree  in  writing  to  refer  matters  in  difference, 
as  they  arise,  to  arbitration. 

Semble,  that  this  act  does  not  give  the  Commissioners  Jurisdiction 
under  the  8th  section  of  the  Regulation  of  Rulways  Act,  1873,  which 
provides  for  the  reference  to  them  of  differences  between  railway 
companies  required  or  authorized  to  be  referred  to  arbitration  under 
the  provisions  of  any  general  or  special  act,  to  order  a  reference  to 
themselves  of  matters  in  difference  oetween  two  railway  coiupanies  in 
the  absence  of  such  an  agreement  Torbay  and  Briaeham  Jty.  Co.  v. 
South  Devon  By.  Co 391 

4.  Passenger  Traffic — Train  Accommodaiion, 

As  to  Railway  Commissioners*  jurisdiction  to  require  railway  com- 
panies to  afford  accommodation  to  the  public  in  the  matter  of  trains, 
stations  and  through  booking,  see  Passenger  Traffic, 

5.  Working  Agreement^  Approval  of—Bevision. 

The  Railway  Commissioners  have  no  jurisdiction  to  revise  an 
agreement  which  has  been  approved  by  Parliament,  and  which  the 
mard  of  Trade  has  no  power  to  approve  of. 
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SembU,  that  the  power  given  to  the  Railway  Commissioners  under 
sect.  10  of  the  Regulation  of  Railways  Act,  1873,  to  approve  of 
working  agreements,  covers  and  includes  the  power  to  revise  such 
agreements. 

6.  Special  Acts,  Contravention  of. 

The  Railway  Commissioners  have  no  power  to  deal  with  anything 
done  hy  railway  companies  contrary  to  the  provisions  of  their  special 
acts,  unless  it  also  contravenes  the  provisions  of  the  general  acts 
which  the  Commissioners  have  to  carry  out       .        .        p.  43,  n.,  214 

LOADING  AND  UNIX)ADING.    See  EqualUy  of  Charge,  8,  9. 

LOCOMOTIVE.    See  Engine. 

MAILS. 

Conveyance  of— Jurisdiction, 

By  sect  18  of  the  Regulation  of  Railways  Act,  1873,  it  is  enacted, 
that  every  railway  company  shall  convey  by  any  train  all  such  mails 
as  may  be  tendered  for  conveyance,  whether  under  the  charge  of  a 
guard  appointed  by  the  Postmaster- General  or  not,  and  notwith-. 
standing  that  no  notice  in  writing  requiring  mails  to  be  conveyed  has 
been  given  to  the  company.  By  sect.  19,  reasonable  remuneration 
is  to  be  paid  for  such  services;  and  by  the  2nd  clause  of  this  section 
"any  difference  between  the  Postmaster-General  and  any  railway 
company  as  to  the  amount  of  such  remuneration,  or  as  to  any  other 
question  arising  under  this  act,  shall  be  decided  by  arbitration  in 
manner  provided  by  stat.  1  &  2  Vict  c.  98,  or  at  the  option  of  such 
railway  company  by  the  Commissioners.*' 

Upon  an  application  by  the  Postmaster- General  to  the  Commis- 
sioners for  an  injunction  against  the  Highland  Railway  Company  to 
compel  them  to  carry  the  mails  pursuant  to  the  18th  section,  it  was 
objected  by  the  company  that  the  Commissioners  had  no  jurisdiction, 
as  the  complaint  came  within  the  said  arbitration  clause,  and  should 
be  determined  according  to  tlie  stat  1  &  2  Vict.  c.  98 ;  but— 

Held,  that  this  was  not  a  "  difference"  within  the  meaning  of  the 
19th  section,  and  that  the  words  therein,  **  any  other  question,  should 
be  confined,  by  the  preceding  particular  words,  to  questions  of  remu- 
neration, compensation  and  the  like.  Postmaster- Gteneral  v.  Highland 
Ry.Co 34 

MANDAMUS  to  Railway  Commissioners  to  state  a  case  for  tiie  opinion 
of  a  superior  court 201 

MILEAGE  PROPORTION.     See  Equality  of  Charge,  1,  3— Jlmmiii^ 
Powers, 

MINERAL  RATES.    See  Booh  of  Rates,  2,  3. 

NEW  LINES.    See  Agreement,  6. 

OBJECTIONS    TO   WORKING    AGREEMENT.     See   Approval  of 
Working  Agreement,  2,  3. 

ONUS  l^OBANDL    See  Agreement,  5. 

ORDINARY  TRAINS,  what  are  not 16 

PACKAGE  RATES. 
Equality  Clause, 

The  Great  Eastern  Railway  Company  lixed  certain  package  rates 
for  the  conveyance  of  fish  from  Yarmouth  to  London,  as  follows : — 
Under  and  not  exceeding  18  lbs.  3^.  per  package. 
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W.,  a  trader  at  Yarmouth,  sent  packages  of  fish  in  baskets  of  20  lbs. 
weight  by  the  Great  Eastern  Railway  to  London,  for  which  he  was 
charged,  under  the  above  scale,  at  the  rate  of  4d,  for  28  lbs.  It  was 
proved  that  he  could  not  alter  the  size  of  his  baskets  without  injury 
to  his  business,  and  that  baskets  21  lbs.  in  weight  did  not  cost  the 
company  more  expense  or  labour  than  baskets  of  18  lbs.  in  weight. 

Iield^  that  the  rate  must  be  21  lbs.,  and  not  18  lbs.,  for  3d.,  so  as  to 
make  it  uniform  and  after  the  same  rate  as  and  in  due  proportion  with 
the  charge  for  packages  of  greater  weight.  Woodger  v.  ChrecU  Ea$iem 
Ry.Co p.  102 

PARCEL  RATES.    See  Booh  of  Rates,  4,  b^Digest,  tit  ParceU. 

PARTIES,  on  an  application  to  enforce  Running  Powers.    See  Rmming 
Powers. 

PASSENGER  DUTY .16 

PASSENGER  FARES.    See  Passenger  frqffic^Agreement,  2. 

PASSENGER  TRAFFIC. 
1 .  Tram  A  ccommodoHon — Due  and  reasonable  Facilities — Station  A  ceom- 
modatian — Through  Booking — Traffic  Arrangements — Fares, 

Upon  complaint  by  residents  of  the  district  occupied  by  the  T.  line 
of  railway  of  the  manner  in  which  it  was  worked  by  the  S.  W.  and 
the  L.  &  jB.  Rv.  Cos.,  who  were  joint  owners  of  it,  it  was  alleged  that 
the  tiirough  &res  between  the  district  and  London  were  too  high 
compared  with  other  fares ;  that  the  trains  were  few  and  inconvenient! v 
timed;  that  trains  to  Victoria  Station  had  been  entirely  taken  ofif; 
that  no  through  booking  was  allowed  between  the  joint  railway  and 
London ;  and  that  the  station  on  the  joint  line  was  about  130  yards 
from  any  carriage  road  and  approached  only  by  an  unsheltered 
footpath  of  that  length. 

As  to  the  fares  :~^e2(^,  that  to  justify  interference  by  the  Commis- 
sioners it  was  not  sufficient  merely  that  a  distinction  in  the  fares 
of  different  lines,  even  of  the  same  company,  existed,  unless  it  created 
an  undue  preference  or  prejudice,  and  such  did  not  appear  upon  the 
evidence  in  this  case. 

As  to  the  trains : — Held,  that  the  Commissioners  had  jurisdiction  to 
compel  railway  companies,  being  carriers,  to  conform  to  every  portion 
of  the  2nd  section  of  Uie  Railway  and  Canal  Traffic  Act,  1854,  and  so 
to  conduct  their  business  as  to  give  to  the  public  aJl  reasonable 
facilities ;  that  upon  the  evidence  the  trains  were  sufficient  in  number 
and  properly  timed,  except  as  to  Victoria  Station,  and  it  was  left  to 
the  L.  A  B.  Co.  to  devise  the  method  of  affording  proper  accommoda- 
tion in  this  respect,  the  Commissioners  pointing  out  that  upon  the 
evidence  it  could  be  done  without  running  additional  traina  and 
merely  by  providing  a  transfer  station. 

Through  booking  was  ordered  from  the  joint  line  by  both  the 
railways  where  they  formed  a  continuous  commnnieafion  with  London. 
It  is  not  necessary  to  establish  a  claim  to  through  bookin|^  that  the 
service  should  be  continuous  by  the  same  trains,  or  by  a  connexion 
between  trains.  It  was  held  that  the  station  did  not  afford  sufficient 
accommodation  to  the  public ;  and  as  to  this  and  the  train  accommo- 
dation to  Victoria  Station,  the  order  was  suspended  for  a  month,  so 
that  the  railway  companies  might  make  satisfactory  arrangements. 
It  appearing  in  the  course  of  the  case  that  a  local  or  short- distance 
charge  was  made  on  the  joint  line  by  the  S.  W.  Ry.  Co. : — Held,  on 
the  construction  of  the  special  act,  that  such  charge  should  not  be 
made,  and  that  this  section  of  the  joint  line  being  by  such  special  act 
p«rt  of  the  main  line  of  the  S.  W.  Co.,  the  mileage  rate  for  the  joint 
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portion  of  tbe  through  route  ought  not  to  be  higher  than  that  on  tlie 
main  line.  Innes  v.  Jjondon^  BrighUm  and  London  and  South  Western 
B9.C09. p.  155 

2.  Working  Agreemeni — Development  of  Traffic — Thronigh  Train9 — Cbr- 

respondence  of  Trains — Through  Fares, 

The  B.  Rulway  Company,  under  an  agreement,  worked  the  line  of 

the  £L  L.  Railway  Company,  which  extended  from  Liverpool  Street 

(City  Terminus)  to  New  Cross  and  Old  Kent  Road,  where  it  joined 

their  lines.    The  agreement  provided  that  the  B.  Company  should  so 

work  the  £.  L.  Rulway  '*  as  fairly  and  efficiently  to  develop  the  traffic.'* 

Upon  complaint  by  the  £.  L.  Company  that  the  B.  Company^s  mode 

of  working  tne  railway  was  not  favourable  to  the  through  passenger 

traffic  between  Liverpool  Street  and  places  on  the  B.  Company^s  line^, 

because — 

(1)  The  times  of  the  B.  Company ^s  trains  at  the  junctions  fitted  so 
badly  to  the  times  of  the  trains  on  the  E.  L.  line,  and  the  interval 
between  the  arrival  at  either  of  the  junctions  of  a  train  on  the  one 
line,  and  the  next  departure  of  a  train  on  the  other,  was  so  considerable, 
that  through  journeys  could  not  be  accomplished  in  any  reasonable  time. 

(2)  The  trains  running  on  the  E.  L.  line  were  not  allowed  to  uoe  the 
up  ancf  down  junctions  with  the  B.  Company^s  line  at  New  Cross,  but 
were  run  on  a  short  branch  line  into  a  separate  low  level  station  there. 

r3)  Through  fares  to  London  Bridge,  a  terminus  of  the  B.  Company, 
ana  Liverpool  Street  were  different,  and  considerably  lower  to  London 
Bridge. 

Held^  that  what  can  be  required  of  railway  companies  to  work  a  line 
efficiently  must  vanr  according  to  their  respective  powers,  and  that  a 
mode  of  working  which  would  be  efficient  in  one  case  would  not  be  so 
in  another: 

That,  in  the  absence  of  any  provisions  in  the  agreement  as  to  the 
running  of  through  trains,  the  expression  *'  the  traffic "  under  the  cir- 
cumstances must  be  taken  to  apply  both  to  through  and  to  local  traffic: 

That  the  B.  Railway  Company  might  withhold  through  trains,  if 
through  traffic  could  be  sufficiently  encouraged  by  having  a  good  cor- 
respondence between  trains : 

That  the  fares  via  London  Bridge  and  the  fares  via  Liverpool  Street 
ought  to  be  at  the  same  mileage  rate,  as  competitive  traffic  could  not 
under  the  burden  of  higher  fares  be  fairly  developed  in  the  terms  of 
the  agreement 

Semble,  if  the  agreement  would  be  rendered  inoperative}  unless 
through  trains  were  run,  there  would  be  the  same  obligation  to  run 
them  as  if  they  had  been  expressly  mentioned.    Eaet  London  Ry,  Co, 

v.  London^  Brighton  and  South  Coast  Hy,  Co 413 

And  see  AgreemetU^  2: 

Running  Powers,  2,  3. 
Sea  Traffic, 
Through  RateSy  4. 
Through  Traffic. 

PAYMENT  UNDER  AWARD.    See  Arhi^ation. 

POOR  RATES.    See  Rating  of  Railway. 

POST  OFFICE.    See  Mails. 

PREFERENCE  SHAREHOLDERS.    See  Agreemeni,  3. 

QUESTIONS  OP  FACT  AND  LAW.    See  Appeal. 

RATES.    See  Equality  of  Charge. 

RATES  AND  DISTANXES.    See  Book  of  Rates. 
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W.,  a  trader  at  Yannoath,  sent  packages  of  fish  in  baskets  of  20  lbs. 
weight  by  the  Great  Eastern  Railway  to  London,  for  which  he  was 
charged,  under  the  above  scale,  at  the  rate  of  4d,  for  28  lbs.  It  was 
proved  that  he  could  not  alter  the  size  of  his  baskets  without  injury 
to  his  business,  and  that  baskets  21  lbs.  in  weight  did  not  cost  the 
company  more  expense  or  labour  than  baskets  of  18  lbs.  in  weight. 

Held,  that  the  rate  must  be  21  lbs.,  and  not  18  lbs.,  for  3<i.,  so  as  to 
make  it  uniform  and  after  the  same  rate  as  and  in  due  proportion  with 
the  charge  for  packages  of  greater  weight.  Woodger  y.  Great  Eastern 
Ry.Co p.  102 

PARCEL  RATES.    See  Booh  of  Rates,  4,  b—Digest,  tit  ParceU. 

PARTIES,  on  an  application  to  enforce  Running  Powers.    See  Rmming 
PovoerB, 

PASSENGER  DUTY .        .        .16 

PASSENGER  FARES.    See  Passenger  Traffic— Agreement,  2. 

PASSENGER  TRAFFIC. 

1.  Train  Accommodation — Due  and  reasonable  Facilities — Station  Accom' 
modaUon — Through  Booking — Traffic  Arrangements — Fares. 

Upon  complaint  by  residents  of  the  district  occupied  by  the  T.  line 
of  railway  of  the  manner  in  which  it  was  worked  by  the  S.  W.  and 
the  L.  &  B.  Ry.  Cos.,  who  were  joint  owners  of  it,  it  was  alleged  that 
the  through  uires  between  the  district  and  London  were  too  hieh 
compared  with  other  fares ;  that  the  trains  were  few  and  inconvenienUv 
timed;  that  trains  to  Victoria  Station  had  been  entirely  taken  oft; 
that  no  through  booking  was  allowed  between  the  joint  railway  and 
London ;  and  that  the  station  on  the  joint  line  was  about  130  yards 
from  any  carriage  road  and  approached  only  by  an  unsheltered 
footpath  of  that  length. 

As  to  the  fares  :--^e2(2,  that  to  justify  interference  by  the  Commis- 
sioners it  was  not  sufficient  merely  that  a  distinction  in  the  fares 
of  different  lines,  even  of  the  same  company,  existed,  unless  it  created 
an  undue  preference  or  prejudice,  and  such  did  not  appear  upon  the 
evidence  in  this  case. 

As  to  the  trains : — Held,  that  the  Commissioners  had  jurisdiction  to 
compel  railway  companies,  being  carriers,  to  conform  to  every  portion 
of  tne  2nd  section  of  the  Railway  and  Canal  Traffic  Act,  1854,  and  so 
to  conduct  their  business  as  to  give  to  the  public  all  reasonable 
facilities ;  that  upon  the  evidence  the  trains  were  sufficient  in  number 
and  properly  timed,  except  as  to  Victoria  Station,  and  it  was  left  to 
the  L.  &  B.  Co.  to  devise  the  method  of  affording  proper  accommoda- 
tion in  this  respect,  the  Commissioners  pointing  out  that  upon  the 
evidence  it  could  be  done  without  running  additional  traina  and 
merely  by  providing  a  transfer  station. 

Through  booking  was  ordered  from  the  joint  line  bj  both  the 
railways  where  they  formed  a  continuous  communication  with  London. 
It  is  not  necessary  to  establish  a  claim  to  through  booking  that  the 
service  should  be  continuous  by  the  same  trains,  or  by  a  connexion 
between  trains.  It  was  held  that  the  station  did  not  afford  sufficient 
accommodation  to  the  public ;  and  as  to  this  and  the  train  accommo- 
dation to  Victoria  Station,  the  order  was  suspended  for  a  month,  so 
that  the  riulway  companies  might  make  satisfactory  arrangements. 
It  appearing  in  the  course  of  the  case  that  a  local  or  short- distance 
charge  was  made  on  the  joint  line  by  the  S.  W.  Ry.  Co. : — Held,  on 
the  construction  of  the  special  act,  that  such  charge  should  not  be 
made,  and  that  this  section  of  the  joint  line  being  by  such  special  act 
part  of  the  main  line  of  the  S.  W.  Co.,  the  mileage  rate  for  the  jobt 
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portion  of  the  through  route  ought  not  to  be  higher  than  that  on  the 
main  line.  Innes  v.  London^  Brighton  and  London  and  South  Western 
By.  Cos p.  155 

2.  Working  Agreement — Development  of  Traffic — Through  Trains — OoT' 

respondence  of  Trains — Through  Fares. 

The  B.  Railway  Company,  under  an  agreement,  worked  the  line  of 

the  E.  L.  Railway  CSompany,  which  extended  from  Liverpool  Street 

(City  Terminus)  to  New  Cross  and  Old  Kent  Road,  where  it  joined 

their  lines.    The  agreement  provided  that  the  B.  Company  should  so 

work  the  E.  L.  Railway  ^'  as  fairly  and  efficiently  to  develop  the  traffic.'* 

Upon  complaint  by  the  E.  L.  Company  that  the  B.  Company's  mode 

of  working  the  railway  was  not  favourable  to  the  through  passenger 

traffic  between  Liverpool  Street  and  places  on  the  B.  Company's  lines, 

because — 

(1)  The  times  of  the  B.  Company's  trains  at  the  junctions  fitted  so 
badly  to  the  times  of  the  trains  on  the  £.  L.  line,  and  the  interval 
between  the  arrival  at  either  of  the  junctions  of  a  train  on  the  one 
line,  and  the  next  departure  of  a  train  on  the  other,  was  so  considerable, 
that  through  journeys  could  not  be  accomplished  in  any  reasonable  time. 

(2)  The  trains  running  on  the  E.  L.  line  were  not  allowed  to  uae  the 
up  and  down  junctions  with  the  B.  Company's  line  at  New  Cross,  but 
were  run  on  a  short  branch  line  into  a  separate  low  level  station  there. 

(3)  Through  fares  to  London  Bridge,  a  terminus  of  the  B.  Company, 
and  Liverpool  Street  were  different,  and  considerably  lower  to  London 
Bridge. 

Held,  that  what  can  be  required  of  railway  companies  to  work  a  line 
efficiently  must  vary  according  to  their  respective  powers,  and  that  a 
mode  of  working  which  would  be  efficient  in  one  case  would  not  be  so 
in  another: 

That,  in  the  absence  of  any  provisions  in  the  agreement  as  to  the 
running  of  through  trains,  the  expression  ^'the  traffic"  under  the  cir- 
cumstances must  be  taken  to  apply  both  to  through  and  to  local  traffic: 
That  the  B.  Railway  Company  might  withhold  tlirough  trains,  if 
through  traffic  could  be  sufficiently  encouraged  by  having  a  good  cor- 
respondence between  trains : 

That  the  fares  via  London  Bridge  and  the  fares  via  Liverpool  Street 
ought  to  be  at  the  same  mileage  rate,  as  competitive  traffic  could  not 
nnder  the  burden  of  higher  fares  be  fairly  developed  in  the  terms  of 
the  agreement 

Semble,  if  the  agreement  would  be  rendered  inoperativOi  unless 

through  trains  were  run,  there  would  be  the  same  obligation  to  run 

them  as  if  they  had  been  expressly  mentioned.    East  London  Ry.  Co. 

v.  London^  Brighton  and  South  Coast  Hy.  Co,         ....  413 

And  see  Agreement,  2'. 

Running  Powers^  2,  3. 
Sea  Traffic. 
Through  Rates,  4. 
Through  Traffic. 

PAYMENT  UNDER  AWARD.    See  ArhUFoUon. 

POOR  RATES.    See  Rating  of  Railway. 

POST  OFFICE.    See  Mails. 

PREFERENCE  SHAREHOLDERS.    See  Agreement,  3. 

QUESTIONS  OF  FACT  AND  LAW.    See  Appeal. 

RATES.    See  Equality  of  Charge. 

RATES  AND  DISTANCES.    See  Book  of  Rates. 
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KATES,  RIGHT  TO  FIX.    See  Agreement,  2. 

liATES,  THROUGH.    See  Through  Rates. 

RATING  OF  RAILWAY. 

1.  Poor  Rate — Railway  and  Docks — ReUeable  Value— CoUectum  and 
Delivery  Charges — Terminals — Working  Blxpenses — Cost  of  Re-- 
pairs — Renewal  and  Maintenance — Machinery — Fixtures — TenanCs 
Capital  and  Profits, 

On  appeal  against  the  amount  at  which  a  railway  was  assessed  to 
the  poor  rate,  it  appeared  that  the  line  belonged  to  one  company,  but 
was  worked  by  another  railway  company,  who  found  all  the  rolling 
stock  in  consideration  of  receiving  a  percentage  of  the  gross  receipts: — 
Held,  that  such  percentage  must  be  taken  to  represent  the  expense  of 
the  rolling  stock  to  the  hypothetical  tenant,  and  that  there  would  be 
no  tenant^  capital  or  profits  thereon  to  provide  for,  but  Uiat  for  per- 
sonal superintendence  and  the  responsibility  of  becoming  tenant  at  a 
heavy  rent,  the  tenant  was  entitlea  to  a  fair  remuneration,  which  was 
fixed  at  five  per  cent,  on  the  gross  receipts.  In  the  ordinary  case, 
however,  of  a  railway  company  finding  the  rolling  stock  for  their  own 
railway : — Held^thgX  the  tenant  might  be  allowed  twenty  pw: cent,  upon 
his  tenant's  capital  for  profits,  depreciation  of  stock  ana  casualties; 
ten  per  cent,  upon  his  stores,  and  five  per  cent  upon  his  floating 
capital;  and  that  he  was  also  entitled  to  a  deduction  for  renewal  of 
way  and  works,  as  well  as  for  maintenance  of  the  same. 

Machinery  fastened  to  the  soil  or  to  buildings  only  for  the  purpose 
of  steadying  it  in  working  is  a  chattel,  and  properly  forms  part  of  the 
tenant's  capital. 

Terminals  must  be  brought  into  the  gross  receipts,  and  confined  to 
the  line  of  railway  that  earns  them. 

Collection  and  delivery,  strictly  so  called,  form  no  part  of  terminals 
or  terminal  service,  and  being  performed  off  the  line  should  not  in  any 
way  be  brought  into  the  accounts  for  rating  purposes.  Wliere,  therefore, 
it  is  included  in  the  rates  for  conveyance,  as  m  carted  rates,  the  cost 
of  the  service  and  reasonable  profit  thereon  should  be  deducted  from 
them  in  the  gross  receipts,  and  no  receipt  or  expenditure  relating  to 
them  should  appear  in  toe  accounts. 

In  order  to  obtain  the  cost  of  repairs  of  carnages  and  wi^gons,  the 
company  divided  the  actual  cost  by  the  number  of  train  miles  run  on 
their  own  line ;  but  it  appearing  that  they  ran  also  upon  other  lines  :~^ 
Held,  that  the  additional  mileage  should  be  taken  into  account,  so  far 
as  it  was  ascertainable,  for  the  purpose  of  arriving  at  a  correct  ratio 
of  the  cost  of  these  repairs. 

Docks  belonging  to  a  railway  company  were  connected  with  their 
line  of  riulway,  which  they  helped  to  feed  with  traffic,  and  included 
warehouses,  sidings  and  rails  laid  down  over  a  portion  of  the  docks 
(so  called)  to  take  goods  to  and  from  the  railway.  The  expenditure 
on  account  of  the  docks  exceeding  the  receipts,  they  possessed  no 
rateable  value  as  docks  beyond  that  of  unimproved  land: — Held,  am  a 
matter  of  fact,  that  the  basins,  wharves  and  other  parts  belonging  to 
the  sea  transit,  and  bein^  strictly  within  the  definition  of  docks,  should 
be  treated  as  sdch,  and  rated  only  as  unimproved  land,  while  the 
buildings,  sidings  and  rails  belonging  to  the  land  transit  should  be 
treated  as  part  of  the  railway,  and  rated  as  a  portion  of  the  adjoining 
goods  station.  Mancl^ester,  dc.  and  Trent,  <§c.  Ry,  Cos.  y.  Oaardiams 
of  Caist^  and  .Glanefford  Brigg  Unions         .        .        .        .        p.  53 

2.  Stations^Sidings  —  Trade   Profits  —  R^rs   cf  Stock  —  Owners^ 
Waggons. 
On  appeal  against  the  amount  at  which  a  railway  and  its  stationa 
were  assessed  to  the  poor-rate : 
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Held  (1),  as  to  the  vtations,  that  in  aBcertaining  how  much  of  the 
adjacent  land  occupied  by  the  railway  company  formed  part  of  the 
stations  and  an  element  of  their  rateable  value  as  distinguished  from 
.the  line  itself,  all  sidings,  for  whatever  purpose  used,  should  be 
included,  and  only  the  average  quantity  of  the  land  required  for  the 
main  tracks,  and  only  the  permanent  way  necessary  to  such  tracks  at 
any  point  in  their  length,  should  be  excluded. 

(2)  The  railway  company  made  and  repaired  their  own  roUine 
stock  and  claimed  to  deduct  trade  profits  on  such  repairs: — Held, 
that  they  were  not  entitled  to  deduct  any  sum  for  profits  in  respect 
thereof. 

(3)  The  railway  company,  in  conducting  a  portion  of  their  traffic, 
used  the  waggon  stock  of  private  owners  and  of  other  railway  com- 
panies. They  carried  to  the  account  of  their  gross  receipts  the  amount 
earned  by  means  of  such  waggons,  but  the  value  of  the  waggons  did 
not  appear  in  the  tenant's  capital  account  of  rolling  stock,  and,  there- 
fore, no  profits  thereon  were  allowed  as  a  deduction  under  that  head. 
The  company  claimed,  however,  under  a  separate  head,  a  deduction  of 
10  per  cent,  upon  the  value  of  these  waggons,  upon  the  ground  that 
it  represented  the  amount  of  trade  done  in  them  by  the  company  upon 
which  the  profits  should  be  deducted:— ^e^,  that  the  profits  should 
be  deducted,  but  as  it  appeared  that  the  number  of  train  miles  run  by 
owners'  waggons  was  much  less  than  the  number  run  by  those  of  other 
companies,  5  per  cent,  would  be  allowed  upon  the  former,  and  10  per 
cent,  upon  the  latter. 

(4)  The  value  of  fixed  machinery  permanently  attached  to  the 
freehold  is  landlord's  property,  and  rateable,  and  should  not  be  de- 
ducted as  part  of  tenant's  plant  or  capit^. 

(5)  17  per  cent,  upon  tenant's  capital  allowed  (under  the  circum- 
stances) for  profit,  interest,  insurance,  and  deterioration ;  10  per  cent, 
upon  the  capital  invested  in  stores;  and  5  per  cent,  upon  floating 
capital  Tin  this  case  fixed  at  300,000/.) ;  50/.  per  lineal  mile  allowed 
to  be  deaucted  for  the  landlord's  expenses  in  maintaining  the  premises 
in  a  state  to  command  the  same  rent. 

(6)  Grounds  upon  which  the  year  of  assessment  should  be  selected 
for  the  valuation,  working  expenses,  &c.,  rather  than  an  average 
number  of  years.    London  and  North  Western  By.  Cb.  v.  Wigan  Union 

p.  240 
And  see  Digest^  tit.  Rating  of  RailvoayB, 

RECEIVING,  FORWARDING  AND  DELIVERING.    See  EquaUty  of 
Charge^  4. 

RENT  FOR  USE  OF  STATION,  COMMENCEMENT  OF.   See  Agrees 
menty  1. 

REVISION  OF  WORKING  AGREEMENT. 
See  Approval  of  Working  Agreement^  I. 

Jurisdiction  of  EailuHiy  OommissionerSy  5. 

R0U1 ES,  THROUGH.    See  Through  Rates, 

"  RUN  IN  CONJUNCTION."    See  Through  Traffic. 

RUNNING  POWERS. 

1.  Remuneration  for  exercise  of. 

In  ascertaining  the  payment  to  be  made  by  a  railway  company  for 
the  exercise  of  running  powers  over  a  portion  of  the  luie  of  another* 
railway  company,  regard  is  to  be  had  to  the  extent  and  remunerative 
character  of  the  traffic  of  the  running  company  over  or  in  connection 
with  such  portion,  and,  in  the  absence  of  exceptional  circumstances, 
it  is  proper  to  take  their  average  net  receipts  per  mile,  and  to  multiply 

VOL.  II.  G  O 
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the  amount  by  the  mileage  of  the  portion  bo  run  over.  But  if  the 
traffic  on  the  portion  run  over  is  exceptionally  profitable,  then  the 
mileage  of  sucn  portion  should  be  commuted  by  increasing  it  so  as  to 
make  the  payment  in  proportion  to  such  difference.  Another  mode  is 
to  take  a  percentage  for  interest  and  for  maintenance  and  renewal 
upon  the  cost  or  value  of  the  portion  so  run  over,  and  if  the  use  of  the 
portion  of  the  line  be  equal  by  the  two  companies,  the  running  company 
should  pay  one-half  of  this  annual  percentage.  Whatever  the  amount 
to  be  paid  for  the  use  of  the  line,  it  should  be  in  the  shape  of  tolls, 
and  should  vary  with  the  actual  traffic  of  the  running  companv  from 
time  to  time,  but  for  the  use  of  the  station  a  fixed  rent  may  be  adopted, 
the  amount  to  be  a  percentage  for  interest  and  for  maintenance  and 
renewal,  upon  the  cost  of  the  station,  and  to  be  payable  by  the  nmninff 
company  in  the  ratio  which  their  use  of  the  station  bears  to  the  total 
use  maae  of  it.  Cdrmarthen  and  Cardigan  Ry.  Co,  v*  Central  Waleg 
and  Carmarthen  Junction  Ry,  Co,  .        .        .        «        .        p.  23 

2.  Conditions  on  which  granted — Parties, 

The  B.  &  D.  Railway  Company  had  powers  utider  their  special  act 
of  running  over  the  railway  of  the  C.  Railway  Ompany,  and  the  terms 
and  conditions  upon  which  they  were  to  exercise  such  powers  for 
through  passenger  traffic  were  referred  to  the  decision  of  the  Railway 
Commissioners. 

It  appeared  that  the  Q.  W.  Railway  Company  worked  the  line  of 
the  B.  &  D.  Company,  and  would  exercise  the  running  powers  so 
claimed. 

Eeld,  that  the  G.  W.  Company  should  be  made  parties  to  the  arbi- 
tration ;  that  the  toll  to  be  paid  for  the  running  powers  should  be  a 
mileage  proportion  of  the  through  fares  less  government  duty,  and 
a  percentage  (20  per  cent.)  for  working  expenses,  and  that  the  condi- 
tions of  the  exercise  of  such  powers  should  be  (1)  that  if  the  running 
company  required  works  to  be  constructed,  they  should  bear  the  cost 
in  the  first  instance,  the  owning  company  paying  them  five  per  cent, 
upon  the  outlay ;  (2)  that  the  hours  of  arrival  and  departure  of  the 
trains  of  the  running  company  should  be  fixed  by  them,  and,  if  objected 
to  by  the  owning  company,  should  be  fixed  by  the  Commissioners ; 
and  (3)  that  in  the  interest  of  public  safety  the  trains  of  the  running 
company,  in  passing  along  a  viaduct,  which  tsrossed  an  estuary  of  the 
sea,  should  not  exceed  in  weight  the  ordinary  goods  trains  of  the 
owning  company,  nOr  in  speed  the  ordinary  passengers  trains  of  the 
owning  company. 

The  Commissioners  made  the  percentage  for  working  expenses 
subject  to  revision  every  three  years  at  the  option  of  any  of  the  com- 
panies.   Bala  and  Dolgelly  Ry.  Co,  v.  Cambrian  Ry,  Co,     .        .    47 

3.  Construction  of  Special  Act — Apportionment  of  Receipts —Season  and 

Traders'  Tickets, 

By  Act  of  Parliament  the  North  British  Railway  Company  was 
given  running  powers  over  the  Scottish  Central  line  of  the  Caleaonian 
Railway  Company,  and  it  was  provided  that  the  North  British  Com- 
pany should  fix  the  rates  and  fares  in  respect  of  traffic  passing  over 
the  Scottish  Central  line  and  the  lines  of  the  North  British  Company 
(called  East  Coast  traffic),  and  that  the  receipts  should  be  divided 
between  the  two  companies  according  to  mileage,  subject  to  certain 
minimum  rates  per  mile,  in  respect  of  such  tradffic,  which  the  Caledonian 
Company  was  entitled  to  receive ;  provided  that  when  the  Caledonian 
Company  carried  competitive  traffic  at  rates  or  fares  below  these 
minimum  sums,  such  lower  sums  should  be  adopted  in  lien  of  the 
minimum  sums  fixed. 

The  North  British  Oompany  issued  season  and  traders*  tickets  (the 
latter  are  tickets  at  reduced  rates,  issued  to  traders  supplying  a  certain 
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amount  of  goods  traffie  to  the  railway)  between  places  on  their  own 
and  the  Scottish  Central  line,  and  they  claimed  to  fix  the  rates  at 
which  they  charged  for  them  according  to  the  whole  amount  of  the 
traders*  traffic  over  their  system. 

Beld^  that  the  Caledonian  Company  were  only  entitled  to  a  sum 
per  mile  of  the  Scottish  Central  line  travelled  over  by  a  holder  of  a 
season  or  traders'  ticket,  not  less  than  the  sum  per  mile  which  they 
received  from  holders  of  season  or  traders*  tickets  issued  by  them- 
selves in  respect  of  traffic  competing  with  the  East  Coast  traffic,  but 
that  the  qualification  for  such  traders*  tickets  issued  by  the  North 
British  Company  must  be  in  respect  of  East  Coast  traffic  exclusively. 
Caledonian  Ry.  Co.  v.  NoHh  BrUish  By.  Co.  (No.  1.)    .        .       p  271 

4.  Fitness  of  LocomoUve  to  be  used  on  Bailway — FairUe  Engine. 

Upon  the  reference  of  a  difference  between  two  railway  companies 
as  to  the  fitness  of  a  locomotive  of  the  one,  to  run  over  the  line  of  the 
other: 

Held^  after  inspection  of  the  engine  and  of  the  line  over  which  it 
was  intended  to  run,  that  the  locomotive  objected  to,  a  Fairlie  engine, 
from  60  to  70  tons  in  weight  and  10  feet  in  extreme  width,  was,  under 
the  circumstances,  not  unfit  to  be  used  upon  the  line  of  the  objecting 
company. 

The  regulation  of  the  Board  of  Trade  requiring  a  space  of  2  feet 
4  inches  to  be  left  between  the  sides  of  passenger  carriages  and 
structures  on  a  line,  has  no  bearing  upon  the  question  of  the  fitness  of 
an  engine  to  run  upon  the  line.  East  and  West  Junction  By,  Co.  v. 
Northampton  and  Banbury  Junction  By.  Co 293 

5.  Construction  of  Act ^ Bebate — A malgamation. 

The  North  Western  Railway  Company  had,  by  agreement,  in  1864, 
running  powers  over  the  Cambrian  Kailways  Company*s  line  (which 
joined  their  line  at  W.,  where  it  formed  the  only  place  of  junction), 
and  paid  a  rebate  in  respect  of  traffic  sent  from  the  Cambrian  line  to 
their  line. 

By  a  subsequent  Act  of  Parliament,  in  1867,  the  Carnarvonshire 
and  Cambrian  Railway  had  mutual  running  powers,  their  lines  forming 
a  junction  at  A. 

The  line  of  the  Carnarvonshire  Company  and  all  their  rights  and 
obligations  were  transferred  to  the  North  Western  Company  by  an 
act  which  provided  that  the  North  Western  Company  should  not  run 
oyer  the  Cambrian  Company's  line,  via  A.,  without  the  consent  of  the 
Cambrian  Company,  and  vice  versa.  After  the  amalgamation,  the 
Cambrian  Company  claimed  rebate  under  the  agreement,  in  respect 
of  traffic  sent  to  the  North  Western  Company's  line,  via  A. 

Eeld^  that  the  proviso  in  the  act  only  applied  to  the  mutual  running 
powers  given  by  the  Act  of  1867  above  mentioned,  and  not  to  the 
running  powers  given  by  the  agreement  of  1864,  which  still  remained, 
and  that  the  Cambrian  Company  were  entitled  to  the  rebate  claimed 
upon  such  traffic  as  was  sent  by  A.  Cambrian  Bys.  Co.  v.  London 
and  North  Western  By.  Co 311 

6.  Bemunerationfor — Alteration  of  Broad  Gauge  Line — Mileage  Division 

— Tolls— Construction  of  Special  Act — Delay — Interest —Fixing 

Boies — Bevision. 
A  narrow  gauge  railway  company  which  joined  the  line  of  a  broad 
gauge  company  were,  under  various  Acts  of'^  Parliament,  possessed  of 
the  right  to  require  the  latter  to  lay  down  a  third  rail,  so  as  to  render 
their  line  capable  of  carrying  narrow  gauge  traffic,  and  to  enable  the 
narrow  eauge  company  to  run  over  the  broad  gauge  company's  lines 
into  their  own  stations  at  P.,  the  terms  for  the  construction  and  the 
terms  for  the  user  of  the  additional  rail,  in  case  of  disagreement,  to 
be  settled  by  tlie  Board  of  Trade. 

Q  6  2 
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The  broad  gauge  company  contended  that,  under  the  words  of  the 
provisions  contained  in  the  above-mentioned  acts,  the  terms  aa  to 
construction  and  user  were  to  be  separate  and  cumulative. 

Heldy  that  the  whole  subject  of  terms  and  their  incidence  was  left 
to  be  settled  in  any  way  that  circumstances  might  require;  and,  eon- 
sidering  that  the  Board  of  Trade  had  power  under  the  original  acts  of 
the  broad  gauge  company  (or  their  predecessors),  in  the  interests  of 
the  public,  to  compel  them  to  add  a  rail  for  narrow  gange  traffic,  and 
that  the  further  powers  over  the  line  granted  to  the  narrow  gange 
company  were  in  lieu  of  a  scheme  for  a  separate  route  into  P. : — Held, 
that  the  broad  gauge  company  were  not  in  so  good  a  position  as  they 
would  have  been  had  they  at  the  outset  had  unconditional  possession 
of  their  district,  and  been  required  to  cede  running  powers  to  a  com- 
petitive company  and  add  to  a  line  not  constructed  with  any  such 
prospect ;  and,  that  the  claim  to  receive  interest  and  tolls  as  a  twofold 
consideration  ought  not  to  be  entertained,  but  that  the  right  mode  of 
paying  the  broad  gauge  company  for  the  extra  rail  and  use  of  their 
line  was  by  a  mileage  division  of  traffic  receipts,  their  proportion  of 
such  receipts  being  guaranteed  by  the  running  company  to  amount  to 
not  less  than  5  per  cent  per  annum  upon  their  expenditure  in  respect 
of  the  extra  rail  and  a  sum  equal  to  3  per  cent,  per  annum  thereon  in 
respect  of  maintenance. 

Except  as  regarded  local  traffic,  the  running  company  were  allowed 
to  fix  the  rates  at  which  they  carried,  the  owning  company  having 
power  to  demand  a  reference  to  arbitration,  pending  which  the  dis- 
puted rates  were  to  f^main  in  force. 

Taking  into  account  that  much  of  the  traffic  would  be  carried  for 
long  distances,  a  gener^  deduction,  at  the  rate  of  27 1  per  cent,  was 
allowed  for  working  expenses. 

The  owning  company  having,  owing  to  the  delay  of  the  running 
company,  incurred  their  expenditure  unnecessarily  early,  the  running 
company  were  ordered  to  pay  interest  at  5  per  cent  upon  such  expen- 
diture (Turing  the  delay. 

The  amount  of  the  outlay  upon  the  additional  rail  being  disputed, 
the  Court  ordered  the  accounts  to  be  checked  by  the  engineers  of 
both  companies,  disputes  as  to  amounts  to  be  referred  to  an  inde- 
pendent engineer,  to  be  appointed  by  the  Commissioners  in  default  of 
agreement,  and  disputes  in  principle,  as  to  what  outlay  was  incurred 
in  respect  of  the  additional  rail,  to  be  referred  to  the  Commissioners. 

It  appearing  possible  that  the  relative  position  of  the  companies 
might  l>ecome  altered,  the  decision  was  made  subject  at  any  time  after 
the  expiration  of  three  years  to  revision,  upon  the  application  of  any 
of  the  companies  interested.  South  Devon  By.  Q),  v.  Devon  and 
Comujall  Ry,  Ch,^  dc,  d'c p.  3i8 

7.  Remuneration  for — A  llou>ance  for  Working  Eoepemee* 

By  an  Act  of  Parliament  the  M.  Railway  Company  were  givdi 
running  powers  over  a  line  of  the  N.  and  B.  Railway  Company, 
twenty-nine  miles  in  length,  at  such  through  rates  as  they  might  nx 
on  their  own  responsibility,  the  amount  to  be  paid  to  the  N.  and  B. 
Railway  Company  to  be  settled  by  the  Railway  Commissioners. 

Held^  that,  in  the  absence  of  special  circumstances,  where  the  line 
run  over  is  of  the  length  of  twenty-nine  miles,  proportion  by  mileage 
is  a  sufficient  payment  for  the  exercise  of  running  powers,  but  the  M. 
Company  being  able  without  consent  to  ^i.  the  rates  over  the  N.  and  R 
Railway,  must  pay  an  additional  6  per  cent  to  the  N.  and  B.  Com- 
pany's share  of  net  receipts  by  mileage,  40  per  cent  of  the  gross 
receipts,  less  terminals,  being  allowed  the  M.  Company  for  working 
expenses.    Midland  Ry.  Co.  v.  Neath  Ry.  Co.       .        .        .         ,366 

SAME  DESCRIPTION  OF  GOODS.    See  Equality  ^f  Charge,  1. 
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SCALE   OF  CHARGES   FOR  CARRYING  COAL.    See  Equality  of 
Charge^  3. 

SEA  TRAFFIC. 

1.  Through  Rates. 

A  railway  company  applying  for  through  rates  had  agreed  with  C. 
for  the  carriage  of  passengers  by  steamers  in  connection  with  their 
lines: 

Htld^  that  such  steamers  and  the  traffic  carried  thereby  were  within 
the  provisions  of  the  11th  section  of  Regulation  of  Railways  Act,  1873. 
Greenock  cmd  Wemysa  Bay  Ry,  Co,  v.  Caledonian  Ry,  Co,  (No.  3)  p.  227 

2.  The  S.  Steamboat  Company  and  the  R.  Steamboat  Company  respec- 
tively owned  passenger  steamboats  plying  between  S.  and  R.,  and  the 
B.  and  S.  W.  Railway  Companies  carried  passengers  by  their  own 
lines  to  S.,  and  having  entered  into  a  traffic  arrangement  with  the  R. 
Steamboat  Company  that  their  vessels  should  run  between  S.  and  R. 
in  connection  with  the  lines  of  the  railway  companies,  issued  through 
tickets  to  passengers  from  places  on  their  lines  to  R.,  available  by  the 
boats  of  the  R.  Steamboat  Company,  to  the  exclusion  of  the  boats  of 
the  S.  Steamboat  Company. 

Held,  that,  under  the  circumstances,  this  arrangement  did  not 
amount  to  an  undue  preference  of  the  R.  Steamboat  Company. 

The  S.  Steamboat  Company  alleged  that  the  fares  charged  by  the 
railway  companies  in  respect  of  the  part  of  the  journey  performed  on 
the  steamboats  of  the  R.  Steamboat  Company  were  unreasonably  high. 

Held,  that  this  was  a  question  which  coula  not  be  raised  by  the  S. 
Steamboat  Company  against  the  railway  companies.  Soutnsea  and 
Isle  of  Wight  Steam  Ferry  Co,  v.  London  and  South  Western  and 

Brighton  Ry,  Cos, 341 

And  see  Through  Rates,  1,  4. 
Digest,  tit.  Agreement. 

SECURITY  FOR  COSTS  OF  JOINT  STATION.    See  Arbitration. 

SERVICE  OFF  THE  RAILWAY.    See  Equality  of  Charge,  4. 

SERVICES.    See  Special  Services. 

SHORT  DISTANCE  FARES.    See  Passenger  Traffic,  1. 

SIDINGS.    See  Book  of  Rates,  2,  3. 

Coal  Traffic,  1. 
Equality  of  Charge,  4. 

SLATE  TRAFFIC.    See  Equality  of  Charge,  4,  5. 

SOLICITOR. 

practising  as  advocate 322,  n. 

SPECIAL  ACTS  OF  RAILWAY  COMPANIES. 

enforcing  obedience  to 43,  n. 

See  Jurisdiction  of  Raihoay  Commissioners,  6. 

SPECIAL  AGREEMENT.    See  EquaU^  of  Charge. 

SPECIAL  SERVICES. 

remuneration  for.    See  Equality  of  Charge,  2,  4,  7. 

Coal  Traffic,  1. 

STAMPED  PARCELS.    See  Cartage. 
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STATION. 

meaning  of,  in  sect.  14  of  the  Regulation  of  Railways  Act,  1873.    See 

Book  of  Rates,  2. 
joint    user  of.      See  ArbUraHon^Eunning   Powen^  1 — Digest^  tit 

Station, 
accommodation.    See  Pauenger  Traffic,  1 — Through  Traffic,  1. 
rateable  value  of.    See  Rating  of  Railway,  % 
use  of,  commencement  of  payment  of  rent  for.    See  AgreemeiU,  1. 

STATUTE. 

construction  o£    See  Running  Powers — Through  Traffio^Diges^,  tit. 
StatuU. 

STATUTES. 

8  Viet.  c.  20  (Railway  ClaoBes  Gonaolidation  Act,  1845), 

es.  76,  115  .        .        .        •       P-  293, 405 

17  <Sb  18  Vict  c.  31  (Railway  and  Canal  Traffic  Aet,  1854),  a.  2  .   39, 

72,  102,  105,  115,  155,  161,  164, 185,  191,  202,  224,  319,  341 

22  <Sb  23  Vict.  c.  59  (Railway  Companies  Arbitration  Act,  1859)    143, 

144  n.  391 
26  &  27  Vict.  c.  92  (RaUway  Clauses  Act,  1863)  132,  n.,  264,  334*,  392 
31  &  32  Vict  c.  119  (Regulation  of  Railways  Act,  1868),  s.  16    .  341 

36  &  37  Vict  c.  48  (Regulation  of  Railways  Act,  1873),  s.  6        .115 

&  8  .  82,  88, 122, 136, 143, 176,  251,  271,  285,  293, 

298,  377 

8.9 23,54 

s.  10 132,  264,  334 

s.  11 147, 191,  227 

«.  12 147 

s.  14        .                        .      99,169,208,374,409 
s.  15 402 

8.     lO  •  •  a  •  •  •  *  •  04 

8.19 34 

B.  26 81,191,2^ 

37  A  38  Vict  c.  40  (Board  of  Trade  Arbitrations  Act,  1874)        .      1 

8.6 47^348,418 

STEAMBOAT  TRAFFIC.    See  Sea  Traffic. 

TERMINALS. 

The  B.  line  was  worked  by  the  S.  D.  Company  as  agents  for  the  B. 
Company ;  all  traffic  on  the  B.  line  being  charged  for  ^  local  ratc«i 
whicn  were  fixed  by  the  B.  Company. 

The  S.  D.  Company  refused  to  credit  the  B.  Company  with  any 
allowance  for  terminal  in  respect  of  traffic  arising  at  JB.  and  passing 
on  to  their  own  line;  or  those  of  other  conmanies. 
HeU  that  the  B.  Company  were  entitlea  to  such  allowance. 
Certain  companies  had  aereed  to  allow  the  S.  D.  Company  a  «pe(»Al 
terminal  of  %s.  per  ton  for  nsh. 

Held,  that  the  B.  Company  were  only  entitled  to  the  ordinary  clear- 
ing house  terminal  of  Is.  M.  for  fish.    Torbay  and  Brixham  By.  Co,  t. 

South  Devon  Ry,  Co 391 

And  see  Goal  Traffic,  1. 

Equality  of  Charge,  4,  8. 
Rating  of  Railway,  1. 

TERMINUS. 

Special  rates  of  charge  to.    See  JBgualUy  of  Charge,  8. 

THROUGH  BOOKING. 
1.  It  is  not  necessary,  in  order  to  establish  a  claim  to  through  booking, 
that  the  service  should  be  continuous  by  the  same  trains,  or  by  a  con* 
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n^ction  between  trains.    Irmes  v.  London^  BnghUm  and  London  and 
South  Western  Ry,  Cos,         .......       p.  155 

2.  A  railway  company  received  goods  for  conveyance  from  places  on  their 
own  railway  to  places  on  the  railway  of  another  company.  There  was 
through  communication  between  such  places  by  a  continuous  line  of 
railway.  The  sending  company  refusea  to  book  such  goods  throng^h 
to  their  destination,  and  only  invoiced  them  locally  to  the  end  of  their 
railway,  where  they  were  re -booked  to  the  stations  on  the  forwarding 
company*s  line,  to  which  they  were  directed  to  be  delivered. 

iteld^  that  the  sending  company  must  allow  through  booking  from 
their  stations  to  stations  on  the  forwarding  company^s  line;  that 
through  booking  was  a  facility  which  railway  companies  may  reason- 
ably be  required  to  afford,  and,  as  exhibiting  the  total  charge  made 
for  conveyance  from  end  to  end,  was  especially  of  use  where  doubta 
existed  whether  companies  were  making  unequal  or  excessive  charges. 
Ucl^ld  Local  Board  v.  London^  Brighton  and  South  Eastern  By, 

as. 214 

And  see  Passenger  Traffic, 

THROUGH  RATES. 

1.  Apportionment  of— Share  of  owning  Company — Working  Agreement — 
Ltmd  and  Sea  Routes, 
The  G.  Railway  and  the  C.  Railway  joined  each  other,  and,  together 
with  steamboats,  formed  a  continuous  communication  between  the 
stations  on  the  railways  and  (by  a  short  sea  voyage)  places  on  the 
Clyde.  The  G.  Railway  was  worked  by  the  C.  Railway  Company, 
and  through  rates  were  divided  between  the  two  railway  companies 
(after  deducting  the  steamboat  fares) ;  the  rates  for  the  G.  Railway 
were  fixed  by  a  joint  committee,  or,  on  their  differing  equally  in  opinion, 
by  an  arbitrator,  but  the  amount  of  the  through  rates  was  faxed,  quoted 
and  (in  the  first  instance)  received  by  the  C.  Railway  Ck)mpany.  The 
committee  having  been  equally  divided  in  opinion  as  to  the  rate  for 
the  G.  Railway,  the  same  was  ascertained  oy  an  arbitrator,  and  the 
G.  Company,  b^  his  award,  were  to  be  paid  certain  sums  in  respect  of 
the  then  existing  through  rates.  These  rates,  afterwards,  in  many 
instances,  being  made  higher  by  the  C.  Company  for  the  land  route, 
and  lower  by  the  steamboat  companies  for  the  sea  route,  the  G.  Com- 
pany claimed  from  the  C.  Company  a  share  of  the  increase,  alleging 
that  it  ought  to  be  in  the  same  proportion  for  them  as  the  arbitrator 
had  made  their  rate  when  the  land  rates  were  lower  and  the  sea  rates 
higher,  and,  on  their  refusal,  and  the  committee  being  e<}ually  divided 
in  opinion,  applied  to  the  Railway  Comnussioners  as  arbitrators  in  the 
matter. 

Held,  by  the  Commissioners,  that  they  had  no  power  to  give  to  the 
G.  Company  any  share  of  the  existing  through  rate  made  by  tne  C.  Com- 
pany, or  to  take  from  the  C.  Company  that  portion  of  the  through  rate 
which  they  had  made  for  themselves,  namely,  the  surplus  of  the  land 
rate,  after  deducting  the  amount  fixed  by  the  arbitrator  for  the  G.  Com- 
pany ;  but  that  the  amount  given  up  by  the  steamboat  companies,  and 
not  made  part  of  the  land  rate  by  the  C.  Company,  although  received 
and  appropriated  by  them  (the  rate  to  the  public  remaining  the  same 
as  before  the  rebate  by  the  ateamboat  companiea),  should  be  divided 
between  the  G.  and  C.  Compadies.  Ghreenock  and  Wemyss  Bay  By,  Co, 
y,  Caledonian  By,  Co,  (So,  2) 136 

%  Special  Agreement — Shorter  Route — Mineral  Traffic — Charantee  of 

large  Quantities, 

Irt)n  ore  was  sent  from  B.  to  South  Wales  by  alternative  routes,  one 

of  which  was  by  the  N.  W.  Railway  to  Smethwick,  and  the  other  by 

the  E.  Railway  to  Stratford,  the  continuation  in  each  case  being  by  the 
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G.  W.  Railway.  The  G.  W.  Company  refused  to  agree  to  a  lower 
through  rate  between  B.  and  South  Wales  by  the  Stratford  route,  than 
that  charged  by  the  Smethwick  route,  although  the  distance  by  the 
former  was  twenty  miles  shorter;  the  G.  W.  mileage  being  practically 
equal  in  both  cases. 

Upon  an  application  to  the  Commissioners  by  the  £.  Company  to 
allow  the  proposed  through  rates,  which  gave  the  G.  W.  Company 
about  id  per  ton  per  mile ; — Held,  that  the  apprehension  of  the  G.  W. 
Company  that  a  reduction  of  rates  by  the  shorter  route  would  entail  a 
similar  reduction  of  the  rates  by  the  longer  route,  and  so  render  the 
traffic  carried  by  the  latter  unprofitable,  did  not  justify  them  in  riusing 
the  rates  by  the  shorter  route  above  their  natural  and  proper  level ; 
and,  as  the  G.  W.  Company  carried  the  like  traffic  under  similar 
circumstances  for  about  ^d.  per  ton  per  mile,  the  Court  allowed  the 
rates  proposed  by  the  E.  Company,  on  condition  that  the  latter  com- 
pany should  maintain  a  traffic  by  their  route  averaging  500  tons  a 
week.    Ecul  and  West  Junction  Ry.  Co.  v.  GrecU  Western  Ry.  Co.  p.  147 

3.  AUemcUe  Routes — Diversion  of  Traffic  ^Reasonable  Facilities— Delay. 

There  were  two  routes  between  C.  and  C.  A.,  the  N.  W.  route  and 
G.  W.  route.  The  G.  W.  Company  having  in  their  own  hands,  at  the 
outset,  traffic  consigned  by  tlie  N.  W.  route  to  and  from  places  beyond 
C.  and  C.  A.,  sometimes  diverted  such  traffic  and  carried  it  by  their 
own  route,  and  at  other  times  caused  undtte  delay  in  the  delivery 
thereof  at  C. 

Upon  the  application  of  a  company  owping  a  line,  terminating  at  C, 
which  formed  part  of  the  N.  W.  route,  the  Commissioners  granted  an 
order  enjoining  the  G.  W.  Company  to  afford  to  the  applicants  all  the 
facilities  to  which  they  were  entitled  under  the  Railway  and  Canal 
Traffic  Act,  1854. 

The  right  to  apply  for  through  rates  under  sect  11  of  the  Regulation 
of  Railways  Act,  1873,  is  not  confined  to  the  companies  owning  lines 
at  the  two  ends  of  the  through  route,  but  extends  to  an  intermediate 
company. 

Beldy  however,  that  an  intermediate  company  whose  traffic  was 
worked  by  one  of  the  terminal  companies,  and  who  had  agreed  that 
the  rates  for  through  traffic  should  be  fixed  by  the  latter,  were. not  the 
proper  parties  to  apply.  Whether,  when  a  company  have  no  rolling 
stock  of  their  own  but  their  traffic  is  carried  by  another  company, 
they  are  entitled  to  apply  under  the  above  section,  quare.  Central 
Wales  and  Carmarthen  Junction  Ry.  Co,  v.  Great  Western  Ry,  Co,  191 

4.  Sea  Traffic, 

The  company  requiring  traffic  to  be  forwarded  at  through  rates 
under  the  11th  section  of  the  Regulation  of  Railways  Act,  1873,  leed 
pot  themselves  be  a  forwarding  company  as  regards  the  particular 
traffic,  but  it  is  enough  if  they  are  interested  in  the  forwarding. 

A  railway  company  applying  for  through  rates  had  agreed  with  C. 
for  the  carriage  of  passengers  by  steamer  in  connexion  with  their 
line. 

Held,  that  such  steamer  and  the  traffic  carried  thereby  were  within 
theprovisions  of  the  11th  section. 

Tne  W.  B.  Railway  Company  had  entered  into  an  agreement  with 
the  C.  Company,  whereby  the  latter  company  worked  their  line,  and 
it  was  agreed  that-  the  rates  and  fares  to  be  charged  on  the  W.  B. 
Railway  should  be  fixed  by  a  joint  committee  of  the  two  companies. 

ffeldy  that  this  agreement  did  not  relate  to  through  rates,  and  that 
the  W.  B.  Company  were  the  proper  parties  to  apply  for  such  rates 
under  that  pection.    Oreenock  and  Wemyss  Bay  Ry.  do.  y.  Caledonian 

fiy,  Co.  (No.  3) 227 

And  see  Equality  of  Charge^  6. 
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THROUGH  ROUTES.    See  Through  Rates. 

THROUGH  TRAFFIC. 

1.  Passenger  Traffic — Contimums  Line  of  Rcdlway. 

Two  railway  companies  ran  trains  to  T.  W.,  and  each  had  a  station 
there.  The  stations  were  a  mile  apart  from  each  other,  hut  were  con- 
nected by  a  line  of  railway,  which  was  used  for  the  transit  of  goods 
only.  The  two  railway  systems  were  intended  by  the  Le^slature  to 
join  at  T.  W.  Upon  complaint  by  Uie  inhabitants  of  the  district  that 
no  passengers  were  conveyed  on  the  railway  between  the  two  stations, 
although  there  was  a  continuous  line  of  railway : 

HewL^  that  the  case  came  within  sect.  2  of  the  Railway  and  Canal 
Traffic  Act,  1854,  and  accordingly  an  order  was  made  enjoining  both 
the  companies  to  afford  a  continuous  communication  for  passengers  as 
well  as  for  goods  by  means  of  their  continuous  lines.  Uckfield  Local 
Board  v.  London^  Brighton  and  South  Eastern  Ry,  Cos.         .       p.  214 

2.  Csnstruction  of  Statute — Running  Trains  in  Cor^unction. 

It  was  provided  by  statute  that  the  C.  Railway  Company  should,  for 
the  accommodation  of  certain  traffic,  run  and  carry  forward  between 
L.  and  P.  a  train  in  conjunction  with  every  train  which  should  be  run 
by  the  £.  C.  Companies,  for  the  accommodation  of  that  traffic,  between 
L.  and  places  on  their  lines;  the  speed  and  places  of  stoppage  of  such 
train  to  be  regulated  by  the  £.  C.  Companies. 

Heldy  that  the  £.  C.  Companies  could  enforce  an  alteration  in  the 
service  of  trains  run  in  conjunction  by  the  C.  Company  without  tKe 
consent  of  the  latter,  but  were  not  entitled  to  fix  the  times  of  arrival 
and  departure  of  such  trains. 

The  meaning  of  the  expression  ^^  run  in  conjunction"  considered. 
Caledonian  Ry,  Co.  v.  Great  Northern^  North  Eastern,  and  North  British 

Ry.  Cos 377 

And  see  Passenger  Traffic. 

Digest,  tit.  Through  Traffic. 

TRADERS*  TICKETS.    See  Running  Powers,  3. 

TRAINS, 

insufficient  accommodation  afforded  by.    See  Passenger  Trcffic. 

UNDUE  PREFERENCE.    See  Equality  of  Charge^Cartage. 

what  amounts  to,  in  general  a  question  of  fact,  and  not  one  of 
law 81,284 

UNDUE  PREFERENCE  OF  COMPANY'S  AGENT.     See  Cartage-- 
Consignment  Note, 

tTNDUE    PREFERENCE    OF   THEMSELVES   BY   A   RAILWAY 
COMPANY.    See  Cartage. 

UNLOADING  TRUCKS.    See  Coal  Traffic,  \^ Equality  of  Charge,  8,  9. 

USER  OF  RAILWAY.    See  Agreement^Running  Powers^Digest,  tit. 
User  of  Railway. 

WORKING    AGREEMENT.     See  Agreement^ Approwd  of  Working 
Agreement. 

WORKING    EXPENSE    INCIDENTAL    TO    TRANSPORT.       Sec 
Equality  of  Charge,  7. 

WORKING  EXPENSES.    See  RaHng  of  Railway. 


VOL.  II.  H  U 


LONDOK: 

PRIMTED   BT  0.   BOWOBTH   AND  SONS, 
NEWTON  STREET,  HIGH  HOLBORN. 


